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Foreword

The legality is one of the most important principles connected with the
exercise of Public Administration in the Czech Republic, as well as in other
EU countries. Recently, the emphasis on principle of legality in the field of
Public Administration leads to the proliferation of the procedural rules which
become more and more detailed and as result of this more and more compli-
cated.

Since 2006, the Department of Administrative Law and Administrative
Science at the Law Faculty of Palacky University in Olomouc focuses in its
research activities within the project “Procedural Modernization of Public
Policy and Public Administration in the Czech Republic and in other EU-
-countries on the analysis of the administrative procedural law”.

The fifth volume of Contemporary Administrative Law Studies compris-
es of research papers presented at the international conference ,,Formalized
Procedures of Public Administration Authorities* held at the Law Faculty of
Palacky University on May 27-28, 2010 within the Olomouc Days of Law
2010 (Olomoucké pravnické dny 2010).

Let us express thanks to all participants for visiting Olomouc and for pre-
senting their ideas and theories at the conference. We hope that the tradition
of such pleasant scientific meetings will continue in the future and that we will
welcome you in Olomouc again.

JUDr. Monika Hordkova, Ph.D.
Vice-rector for Internal Organisation & Project Manager






Sudny prieskum rozhodnuti k otazke DPH
pri hotovych vydavkoch advokatov '

Mgr. Michal Bevilaqua

Pradvnickd fakulta, Trnavskd univerzita v Trnave

1. Uvod do problematiky

Tento prispevok sa venuje problematike dani z pridanej hodnoty (dalej
len ,DPH®) vo vztahu k hotovym vydavkom advokatov. Zakladnou pravnou
upravou dani z pridanej hodnoty v slovenskom pravnom poriadku je zakon.
¢. 222/2004 Z.z. o dani z pridanej hodnoty v zneni neskorsich predpisov (da-
lej len ,,zédkon o DPH®). Hotové vydavky advokatov upravuje vyhlaska Minis-
terstva spravodlivosti SR ¢. 655/2004 Z.z. o odmenach a nahradach advokatov
za poskytovanie pravnych sluzieb (dalej len ,,vyhlaska o odmenach advokatov®).

Otazka ¢i ma advokat svojim klientom resp. suidom uctovat k odmene
za poskytnuté pravne sluzby DPH aj za hotové vydavky advokata bola do-
neddvna sporna nielen v pravnej praxi ale aj v kruhoch pravnych teoretikov.
V danej problematike nebola jednotna ani rozhodovacia ¢innost sidov. Niek-
toré rozhodnutia suidov o odmene obhajcov v pripadoch ex offo zastupovania
DPH k hotovym vydavkom advokétov priznavali, iné zase nie.

Svetlo do celej problematiky sa pokusilo vniest trestnopravne kolégium
Najvyssieho sudu, a to svojim stanoviskom na zjednotenie vykladu §18 ods. 3
v nadvéznosti na §9 az 17 vyhlagky Ministerstva spravodlivosti SR ¢. 655/2004
Z.z. 0 odmenach a nahradach advokatov za poskytovanie pravnych sluzieb
(dalej len ,vyhlaska o odmendch advokatov®) v suvislosti s uréenim poloziek,
na ktoré sa vztahuje dan z pridanej hodnoty. Vyssie uvedené stanovisko bolo
vydané pod sp.zn. Tpj 42/2007 dna 20. méja 2008 (dalej len ,,stanovisko NS SR
Tpj 42/2007“ alebo ,,stanovisko®). Prispevok ma za ciel ozrejmit aj skutkové
a pravne okolnosti prijatia stanoviska, ako aj platnt a u¢innu pravnu Gpravu
v ¢ase jeho prijatia.

Prispevok sa tiez zaobera otazkou ¢i bolo pri rieSeni danej problemati-
ky zo strany trestnopravneho kolégia Najvyssieho stiidu SR prihliadnuté aj
na judikataru Eurdpskeho stidneho dvora k otdzke uréenia zdkladu DPH.

1 Prispevok je vypracovany ako sucast grantu VEGA ¢. 1/0319/10 ,,Spravne sudnictvo®



Po vstupe Slovenskej republiky do Eurdpskej tnii vznikla slovenskym stat-
nym organom, t.j. aj sidom povinnost eurokonformného vykladu vnutro-
$tatneho prava, pri¢om tato skuto¢nost bola zdoraznend aj v nedavno prijatej
Lisabonskej zmluve. Bude preto zaujimavé sledovat, ¢i si tato povinnost slnil
aj Najvyssi sud SR pri prijati zjednocujiceho stanoviska Tpj 42/2007.

2. Zjednocujtice stanovisko Najvyssieho Sudu SR sp.zn. Tpj 42/2007

Predseda trestnopravneho kolégia Najvyssieho sudu Slovenskej republiky
v ramci ¢innosti podla § 21 ods. 4 pism. b) zakona ¢. 757/2004 Z.z. zistil, Ze
v dvoch rozhodnutiach senatov Krajského stidu v Presove je rozdielny vyklad
ustanovenia § 18 ods. 3 vyhlasky o odmenach advokatov. Nasledne pristupil
k odstraneniu tohto rozdielneho vykladu.

V prvom pripade rozhodol senat Krajského stidu v Presove tak, Ze uznese-
nim podla § 148 ods. 1 pism. ¢) Trestného poriadku” zamietol staznost obhaj-
cu JUDr. ].T. proti uzneseniu okresného sidu, ktorym okresny sud okrem iné-
ho nepriznal advokatovi DPH za rezijny pausal, cestovné a ndhradu za stratu
¢asu. Pokial ide o rezijny pausal advokat argumentoval tym, Ze tento vyplyva
z ustanoveni § 22 ods. 1 a ods. 2 zdkona o DPH. Advokat taktiez poukézal
na skutocnost, Ze z kazdej odplaty advokatovi, ktory je platitelom DPH, musi
tento advokat odviest dan.

Krajsky siid od6vodnil svoje rozhodnutie tym, Ze pokial ide o ustanovenie
§ 18 ods. 3 vyhlagky o odmenach advokatov, poukazal krajsky sud na sku-
to¢nost, Ze ak je advokat platitelom DPH, zvysuje sa tarifna odmena urc¢ena
podla §9 az 14 vyhlasky o odmenach advokatov o DPH. Podla nazoru Kraj-
ského sudu ustanovenie § 18 ods. 3 vyhlasky o odmendch advokatov jedno-
znacne vymedzuje polozky, na ktoré sa vztahuje DPH. Rezijny pausal, cestov-
né a nahrada za stratu ¢asu su upravené v ustanoveniach § 15 az 17 vyhlasky
o odmenach advokatov z ¢oho vyplyva, Ze nie je mozné si z nich uplatnit
DPH. Krajsky sud zaroven konstatoval, Ze poukazovat na zakon o DPH, podla
ktorého sa DPH vztahuje na vSetky polozky, je neopodstatnené vzhladom
na presny vypocet tkonov podliehajicich DPH advokatskou tarifou.

V druhom pripade rozhodol senat Krajského sudu v Presove, tak, ze uzne-
senim podla § 149 ods. 1 pism. a) Trestného poriadku’® napadnuté uznesenie
okresného sidu zrusil v celom rozsahu. Krajsky sud v PreSove tak vyhovel

2 zékon ¢. 141/1961 Zb. Trestny poriadok v zneni neskorsich predpisov, ktory bol G¢inny
do 31.12.2005

3 zakon ¢. 141/1961 Zb. Trestny poriadok v zneni neskorsich predpisov, ktory bol uc¢inny
do 31.12.2005



staznosti obhajcu JUDr. A.M. vo¢i uzneseniu okresného stdu, ktory mu ne-
priznal DPH k nahrade hotovych vydavkov advokata. Krajsky sud v Presove
pritom rozhodol tak, Ze priznal obhajcovi DPH nie len k tarifnej odmene, ale
aj k nahrade hotovych vydavkov.

Krajsky sud v Presove pritom konstatoval, ze okresny sud nepostupoval
spravne, nakolko ndrok na priznanie DPH k celej odmene advokata vyplyva
z ustanovenia § 22 zakona o DPH. Zakladom dane pri dodani tovaru alebo
sluzby je vsetko, ¢o tvori protihodnotu, ktort dodavatel prijal alebo ma prijat
od prijemcu plnenia alebo inej osoby za dodanie tovaru alebo sluzby, znizena
o dan.

Na odstranenie rozdielneho vykladu § 18 ods. 3 v nadvaznostina § 9 az 17
vyhlagky o odmenach advokatov v suvislosti s ur¢enim poloziek, na ktoré sa
vztahuje dan z pridanej hodnoty, prikazal predseda trestnopravneho kolégia,
aby trestnopravne kolégium zaujalo stanovisko na zabezpecenie jednotného
vykladu zakona v uvedenej pravnej otazke.

Predseda trestnopravneho kolégia poziadal v stlade s Rokovacim poria-
dkom Najvyssieho sidu SR o pisomné vyjadrenie k posudzovanej otazke —
Ustavny sud SR, Generélnu prokurattru SR, krajské sudy v Bratislave, Trnave,
Nitre, Trenéine, Ziline, Banskej Bystrici, PreSove a v Kosiciach, Vy$si vojensky
sud v Trencine, pravnické fakulty UK v Bratislave, UMB v Banskej Bystrici,
UPJS v Kosiciach, Trnavskej univerzity, Akadémiu PZ v Bratislave, Minister-
stvo spravodlivosti SR, Ministerstvo vnutra a Slovensku advokatsku komoru.

Generalna prokuratdra SR, Ministerstvo vnutra SR, Ministerstvo spravod-
livosti SR, trestnopravne kolégium Krajského sudu v Presove a vyssi vojensky
sud v Trencine povazovali za spravny nazor, podla ktorého nie je mozné z na-
hrady hotovych vydavkov v zmysle § 15 az 17 vyhldsky o odmenach advo-
katov uplatnit si DPH, pretoze uvedend vyhlaska obsahuje zoznam tkonov
podliehajucich DPH, medzi ktoré nahrada hotovych vydavkov nepatri. Ten-
to svoj nazor zhodne oddvodnili tym, Ze nahrada hotovych vydavkov nemd
charakter protihodnoty ,,za poskytnutie sluzby uskuto¢nenej za protihodnotu
zdanitelnou osobou® v zmysle ustanovenia § 22 zékona o DPH. Z tychto do-
vodov povazovali za spravne prvé rozhodnutie Krajského stidu v Presove.

Odliny nazor zaujali Ustavny stid SR a Krajsky sud v Kosiciach, ked pod-
statu problému videli v kolizii ustanoveni § 22 zakona o DPH s ustanovenim
§ 18 ods. 3 vyhlasky o odmenach advokatov. Vzhladom na to, Ze ustanovenie
§ 22 zakona o DPH hovori o tom, ¢o je zdkladom dane, teda vratane nahrady
nakladov savisiacich s poskytovanim pravnej sluzby, potom ustanovenie § 18
ods. 3 vyhlasky o odmenach advokatov (ako predpis niz$ej pravne;j sily) treba



vykladat extenzivne v stlade s ustanovenim § 22 zdkona o DPH (ako predpisu
vys$$ej pravnej sily). Preto povazovali za spravne druhé rozhodnutie Krajského
stidu v Presove.

Trestnopravne kolégium Najvyssieho sidu SR s prihliadnutim na dovody
uvedené v oboch rozhodnutiach Krajského sudu v Presove, ako aj na obsah
predlozenych vyjadreni, zaujalo k posudzovanej otazke stanovisko, Ze sprav-
nemu vykladu zdkona zodpoveda pravny nazor vysloveny v prvom rozhod-
nuti Krajského sudu v Presove.

Trestnopravne kolégium Najvyssieho sudu SR vydalo nasledujtice stano-
visko k zjednocujicemu vykladu ustanoveni §18 ods. 3 v nadvédznostina § 9
az 17 vyhlasky o odmenach advokatov:

1) advokatovi, ktory je platitelom DPH, sa zvysuje tarifnd odmena ur-
¢end podla § 9 az 14 vyhlasky o odmendch advokatov o DPH,
2) nahrada hotovych vydavkov ako napr. rezijny pausél, cestovné a na-

hrada za stratu ¢asu, je upravend v ustanoveniach § 15 az 17 vyhlasky
o odmendch advokatov a preto nie je mozné si z nahrady hotovych
vydavkov uplatnit DPH, lebo uvedena vyhlaska obsahuje presny
enumerat ukonov podliehajucich DPH, medzi ktoré tato nepatri,

3) za nahradu hotovych vydavkov sa nevztahuje povinnost odviest
DPH, lebo nema charakter protihodnoty ,za poskytnutie sluzby
uskuto¢nenej za protihodnotu zdanitelnou osobou® v zmysle § 22
zakona o DPH.

3. Pravna uprava zaklad dane pri ukone pravnej pomoci podla zakona
o dani z pridanej hodnoty a vyhlaske o odmenach advokatov*

Zakladnou pravnou upravou zédkladu dani z pridanej hodnoty v sloven-
skom pravnom poriadku je zdkon o DPH. Predmetom tpravy tohto zako-
na je okrem iného vymedzenie pojmov ako zédklad dane pri dodani tovaru
a sluzby alebo protihodnota za poskytnutu sluzbu. Rozsah odmeny advokata
za poskytnuté pravne sluzby upravuje vyhlaska o odmendch advokatov, ktora
upravuje jednotlivé ¢asti zakladu DPH, na ktoré ma advokat narok pri po-
skytnuti pravnej sluzby narok - tarifnd odmena, pausalne ndhrady, cestovné
a strata Casu...

V zmysle ustanovenia § 22 ods. 1 sa za zaklad dane pri dodani tovaru ale-
bo sluzby povazuje vietko, ¢o tvori protihodnotu, ktort dodavatel prijal alebo

4V prispevku sa zaoberdm s pravnou upravou platnou a Gc¢innou v ¢ase prijatia stanoviska
Najvyssieho sudu SR.
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ma prijat od prijemcu alebo inej osoby za dodanie tovaru alebo sluzby, znize-
nu o dan. TaktieZ je potrebné prihliadnut aj na ustanovenie § 22 ods. 2 pism.
b), ktoré vyslovne do zakladu dane zahriuje suvisiace ndklady (vydavky), ako
napriklad, proviziu, ndklady na balenie, ndklady na prepravu a naklady pois-
tenia pozadované dodavatelom od kupujuceho alebo zakaznika.

Pre potreby vykladu vyssie uvedenych ustanoveni zakona o DPH je vhod-
né pouzit jednoduchy priklad — advokat pre svojho klienta napiSe a podéa na-
vrh na zacatie konania. Za tento tikon pravnej pomoci patri podla vyhlasky
o odmenach advokatov:

a) tarifnd odmena za tkon pravnej pomoci - § 10,

b) nahrada vydavkov za tkon pravnej pomoci - §16 ods.3.

Ako prvé je potrebné urcit, ¢o sa povazuje za zaklad dane pri poskytnu-
tom ukone pravnej pomoci. S poukazom na ustanovenie § 22 ods. 1 zdkona
o DPH sa za zdklad dane bude povazovat vsetko, ¢o tvori protihodnotu, ktora
advokat prijal alebo ma prijat od svojho klienta. Advokat ma v zmysle vy-
hlagky o odmenach advokatov prijat tarifnti odmenu a nédhradu vydavkov.
Zakladom dane je preto aj tarifna odmena aj ndhrada vydavkov. Advokat je
z tohto dovodu povinny u¢tovat DPH nielen k tarifnej odmene, ale aj k nahra-
de vydavkov. Tento nazor potvrdzuje aj ustanovenie §22 ods. 2 pism. b), ktoré
vyslovne uvadza, Ze do zakladu dane patria aj stivisiace naklady, t.j. aj nahrada
tychto savisiacich nédkladov.

Pokial ide o pravnu upravu danej problematiky obsiahnuta vo vyhlaske
o odmenach advokatov, pre nase potreby md vyznam len ustanovenie § 18
ods. 3: ,,Ak je advokat platitelom dane z pridanej hodnoty, zvys$uje sa tarifna
odmena urcena podla § 9 az 14f o dan z pridanej hodnoty.“ Treba si v§ak
polozit otazku, ¢o ndm toto ustanovenie vlastne urcuje? Vyssie uvedené usta-
novenie nam urcuje, Ze za zaklad DPH bude tarifna odmena. Vyssie uvede-
né ustanovenie vSak nehovori, Ze zdkladom dane nemozu byt taktiez hotové
vydavky advokata suvisiace s tarifnou hodnotou. Z textu vyssie uvedeného
ustanovenia taktiez nevyplyva, Ze ide o taxativny vypocet polozZiek, ktoré su
zakladom DPH ani to, ze zakladom DPH nemdzu byt iné polozky.

Na zaklade vyssie uvedeného je potrebné polozit si otazku, do akej miery
je potrebné ustanovenie § 18 ods. 3 vyhlasky o odmenach advokatov, ak nam
neurcuje ni¢, ¢o nie je uréené ustanovenim § 22 zdkona o DPH? Z tohto po-
hladu sa ustanovenie § 18 ods. 3 vyhlasky o odmenach advokatov moze javit
zbyto¢né pripadne az zméto¢né.
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4. Judikatura ESD vo veci uréenia zaklade DPH

Poskytnutie pravnej sluzby, napr. ak advokat pre svojho klienta napise
a podd navrh na zacatie konania, je mozné povazovat za komplexny balik
sluzieb (plneni) advokéta v prospech svojho klienta. Tento balik pozostava
z ¢innosti ako nastudovanie podkladov od klienta a prislusnych pravnych
predpisov, napisania samotného podania, telefonickych rozhovorov s klien-
tom alebo zaslania podania na sid a pod. V uvedenom pripade sa nam vynara
otazka, ktoré z vyssie uvedenych ¢innosti mozno zahrnat do zakladu DPH
za poskytnuté pravne sluzby?

Judikatira Eurdpskeho sidneho dvoru (dalej len ,,ESD®) sa taktiez dlho-
dobo zaobera otazku urcenia zakladu DPH. Pre urcenie zdkladu DPH pri
pravnych sluzbach ma rozhodujtci vyznam otazka, ¢i balik sluzieb (plneni)
zo strany advokata mozno rozdelit na hlavné a vedlajsie sluzby (plnenie)?

Na zaklade pripadov judikovanych ESD mozno pri stanoveni hlavného
a vedlajsieho plnenia pouzit tento postup:

- hlavné plnenie je dostato¢ne urcité a nezavislé,

- existuje predpoklad, Ze vedlajsie plnenie by si za danych podmienok

zakaznik samostatne neobstaraval,

- vedlajsie plnenie prispieva k zvy$eniu tzitku plnenia hlavného’.

Na zéklade vyssie uvedeného postupu, pri poskytovani pravnych sluzieb
mozno za hlavné plnenie povazovat samotny ukon pravnej sluzby - priprava
a podanie navrhu na zacatie konania. Vedlaj$imi plneniami potom budu tele-
fonovanie, zaslanie podania, kopirovanie podkladov, cesta na pojednavanie.
Z tohto dovodu je za zaklad DPH pri odmene advokata potrebné povazovat
nie len tarifni odmenu urc¢ent v ustanoveniach § 9 az 14 vyhldsky o odme-
nach advokatov, ale aj hotové vydavky stanovené v ustanoveniach § 15 az 17
vyhlasky o odmenach advokatov.

Pomocnt ruku v danej problematike nepriamo pontka rozhodnutie ESD
vo veci C-76/99: ,,Sluzba sa musi pokladat za pomocnu k sluzbe hlavnej, ak
sama o sebe netvori ciel zdkaznika, ale len prostriedok na lepsie vyuzitie po-
skytovanej hlavnej sluzby. Ak je hlavna sluzba oslobodend od DPH, potom je
aj pomocna sluzba oslobodena od dane. Je pravdou, Ze vys$sie uvedeny judi-
kat sa netyka zakladu DPH pri pravnych sluzbach. I napriek tomu je mozno
analogicky usudit, Ze ak sa DPH vztahuje na hlavnu sluzbu, tak sa DPH bude
vztahovat aj na vedlajsiu sluzbu spojent s hlavnou.

5  Rakovska, J.: Rozhodnutia Eurépskeho sudneho dvora vo veci uréenia DPH s prikladmi,
Publikované v Manazment, mzdy, pravo a financie ¢. 21-22/2009, EPOS, Bratislava 2009,
ISSN 1335-9568
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5. Pravna tivaha a podnet k diskusii k danej problematike

V tejto casti prispevku si dovolim vyjadrit vlastny nazor na danu pro-
blematiku, najmé vo vztahu k stanovisku Najvyssieho sidu SR, sp.zn. Tpj
42/2007 zo dna 20. mdja 2008, a tymto mojim pocinom vyvolat pripadnu dis-
kusiu k danej problematike.

Osobne sa nestotoziujem so stanoviskom Najvyssieho sudu SR, sp.zn. Tpj
42/2007 zo dna 20. maja 2008, dokonca si ho dovolim povazovat za vecne
nespravne. Nespravnost vidim v dvoch zasadnych pravnych otazkach:

1. patria do zakladu DPH pri poskytovani pravnych sluzieb advokatmi

hotové vydavky?

2. maju hotové vydavky advokatov charakter protihodnoty v zmysle

§ 22 zdkona o DPH?

Moja odpoved na obidve vyssie uvedené otazky je - ano, pricom odpoved
trestnopravneho kolégia Najvyssieho sudu SR bola - nie.

Pokial ide o prvu z vyssie uvedenych otdzok, v zasade suhlasim odlisnym
nazorom Ustavného stdu a Krajského sudu v Kogiciach, ze podstata problé-
mu je v ,,kolizii“ ustanovenia § 22 zakona o DPH a § 18 ods. 3 vyhlasky o od-
mendch advokatov. Mozno v8ak nejde ani tak o koliziu ako zbyto¢nost usta-
novenia § 18 ods. 3 vyhlagky o odmenach advokatov. Najlepsie bude zobrazit
si obe ustanovenia vedla seba na porovnanie:

§ 22 ods. 1 zakona o DPH
Zaklad dane pri dodani tovaru alebo sluzby je vsetko, ¢o tvori proti-
hodnotu, ktoru dodavatel prijal alebo ma prijat od prijemcu plnenia
alebo inej osoby za dodanie tovaru alebo sluzby znizenu o dan.

§ 18 ods. 3 vyhlasky o odmenach advokatov
Ak je advokat platitefom dane z pridanej hodnoty, zvysuje sa ta-
rifnd odmena urcena podla § 9 az 14f o dan z pridanej hodnoty.

S nédzorom Ustavného sudu SR a Krajského studu v Kosiciach sthlasim
najme v otazke sile pravnych predpisov a dorazu na potrebu vykladat usta-
novenie vyhlasky o odmendch advokatov v kontexte s ustanoveniami zako-
na o DPH. Nevidim v$ak vyraznua koliziu medzi vy$sie uvedenymi ustano-
veniami, kedZe § 18 ods. 3 vyhlasky o odmenach advokatoch len konstatuje
nie ¢o, ¢o je zrejmé uz z § 22 zakona o DPH. Je pre mna vsak zahadou ako je
mozné z ustanovenia § 18 ods. 3 vyhlasky o odmenach advokatov vyvodit, Ze
ide o taxativny vypocet pre potreby zakladu DPH...
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Pokial ide o druhu otazku, povazujem hotové vydavky advokatov za stcast
protihodnoty za poskytnuté sluzby advokatom klientovi. Moje tvrdenie pri-
tom, okrem vykladu ustanovenia § 22 ods. 1 zakona o DPH, opieram aj o ju-
dikattiru a postoj ESD v obdobnych pripadoch. Pre potreby urcenia zakladu
DPH je nutné pochopit, Ze pokial samotny tikon pravnej pomoci je hlavnym
plnenim, tak s nim suvisiace ¢innosti st vedlaj$im plnenim. Ak je nasledne
protihodnota hlavného plnenia tarifna odmena, hotové vydavky budu proti-
hodnotou za vedlaj$ie plnenia. na podporu tohto tvrdenia uvediem podobny
priklad - ak si vo vydavatelstve objednate vytlacok Vasej novej knihy, pricom
Vam tieto vytlacky aj zabalia a privezu, a vSetky tri polozky uvedu vo fakture,
¢o véetko bude zakladom DPH? Som presvedceni, Zze v danom pripade by
nikto nenamietal, ze zdkladom DPH je vsetko, ¢o ako protihodnotu, ktora
dodavatel prijal, t.j. peniaze za tla¢, balenie a dopravu.

Taktiez by som si dovolil poukazat na skuto¢nost, ze kratko po prijati sta-
noviska Najvyssieho sidu SR Tpj 42/2008 doslo k zmene ustanovenia § 18
ods. 3 vyhlasky o odmendach advokatov, ktorej platnd a u¢inna znenie je: ,,Ak
je advokat platitelom dane z pridanej hodnoty, zvysuje sa odmena a ndhrada
podla tejto vyhlasky o dan z pridanej hodnoty, ktort je advokat povinny platit
podla osobitného predpisu.“ Je preto otazne, ¢i nebola zmena ustanovenia
§ 18 ods. 3 vyhlasky o odmenach advokatov zo strany Ministerstva spravodli-
vosti SR reakcia na nie prili§ $tastné stanovisko Najvyssieho sadu SR.

6. Zaver

Autor v prispevku poskytol ¢itatelom potrebné informdcie na zoriento-
vanie sa v problematike zakladu DPH pri hotovych vydavkoch advokatov.
I napriek tomu, ze prispevok vyznel voci stanovisku trestnopravneho kolé-
gia Najvyssieho sidu SR kriticky, je potrebné ocenit, Ze bola vyvinutd snaha
na rie$enie vzniknutého problému na pode stdnictva. Prispevok poukazal
tieZ na potrebu zlepSenia pristupu $tatnych organov vo vztahu k eurokon-
formného vykladu vnutrostatnych predpisov, ¢o vSak na kratku dobu ucasti
Slovenskej republiky v $truktirach Eurdpskej tnie netreba povazovat za vy-
razny nedostatok.
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Judicial Review of Decisions on VAT
on Attorneys’ Cash Expenditure’
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1. Introduction

This article discusses the issue of relation of value added tax (hereinafter
“VAT®) to attorney’s cash expenditure. General Slovak legislation is provided
in Act no. 222/2004 Coll., the Act on Value Added Tax, as amended (herein-
after “Act on VAT®). Attorneys’ cash expenditure is defined in Decree of the
Ministry of Justice of the Slovak Republic no. 655/2004 Coll. on Remunera-
tion and Compensation of Attorneys for Provision of Legal Services (hereinafter
“Decree on Remuneration of Attorneys®).

The question whether attorneys should also charge their clients, or courts,
with VAT on their cash expenditure in addition to attorney's fees has been
disputable until lately not only in legal practice but also in theory. Even deci-
sion-making practice on the issue has not been uniform. Some decisions on
remuneration of attorneys in the ex offo defense representation cases adjudi-
cated VAT on attorney's cash expenditure, and others did not.

Criminal division of the Supreme Court of the Slovak Republic strived to
shed new light on the entire issue via opinion on uniform interpretation of s.
18 (3) in connection with ss. 9 to 17 Decree on Remuneration of Attorneys re-
lated to determination of items liable to value added tax. The above mentioned
opinion was issued under file no. Tpj 42/2007 dated May 20, 2008 (hereinafter
“opinion of the Slovak Supreme Court Tpj 42/2007” or “the Opinion”). Aim
of this article is to clarify both factual and legal circumstances of adopting the
opinion, as well as legislation valid and effective at time of its adoption.

Article also discusses whether the Criminal division of the Slovak Su-
preme Court dealing with the issue has taken into consideration the case law
of European Court of Justice related to matter of defining basis of assessment
for VAT. Since the accession of the Slovak Republic to European Union, Slo-
vak state authorities, i.e. courts as well, have been under duty of euroconform

1 This article is written under VEGA grant no. 1/0319/10 “Spravne sudnictvo*
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interpretation of national law, and this fact had been also emphasized in re-
cently adopted Lisbon Treaty. Therefore it will be interesting to watch whether
the Criminal division of the Slovak Supreme Court carried out this task while
adopting unifying opinion Tpj 42/2007.

2. Unifying opinion of the Slovak Supreme Court file no. Tpj 42/2007

Within the procedure in accordance with s. 21(4)(b) Act no. 757/2004
Coll,, the chair of the Criminal division of the Slovak Supreme Court discov-
ered that two decisions of benches of judges of the Regional court in Presov
contained different interpretation of s. 18 (3) Decree on Remuneration of At-
torneys. Consequently, he initiated procedure to eliminate this discrepancy in
interpretation of law.

In the first case, by resolution in accordance with s. 148 (1)(c) Penal Pro-
cedure Code?, the bench of judges of the Regional Court in Presov dismissed
a petition filed by a defender JUDr. J T against the decision of the District
Court, in which the court among other things did not grant an attorney VAT
on flat fee, travel costs and time loss compensation. As far as the flat fee is
concerned, the attorney submitted that he is entitled to flat fee under ss. 22 (1)
and (2) Act on VAT. He also pointed out that an attorney, who is a registered
VAT payer, is obliged to forward the tax charged on every reward of an at-
torney.

In its reasoning regarding the provision of s. 18 (3) Decree on Remunera-
tion of Attorneys, the Regional Court pointed out that if an attorney is a reg-
istered VAT payer, tariff remuneration defined under ss. 9 to 14 Decree on
Remuneration of Attorneys is increased by the amount of VAT. In Regional
court’s opinion, provision of s. 18 (3) Decree on Remuneration of Attorneys
clearly defines items liable to VAT. Flat fee, travel costs and time loss compen-
sation are defined by provisions of ss. 15 to 17 the Decree on Remuneration
of Attorneys and thus they do not fall within the scope of VAT. At the same
time the Regional Court stated that referring to the Act on VAT, according to
which all items fall within the scope of VAT, is unsubstantied due to an ex-
haustive list of acts falling within a scope of VAT by attorney’s tariff.

In the second case, the Regional Court panel by decision under s. 149 (1)
(a) Penal Procedure Code’® reversed contested judgment of the District Court

2 Actno. 141/1961 Coll., Penal Procedure Code, as amended, that ceased to be in force after
December 31, 2005
3 Act no. 141/1961 Coll., Penal Procedure Code, as amended, that had been in force until
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fully. Thereby the Regional Court granted a motion for the defendant JUDr.
A.M. against resolution of the District Court, which had not recognized his
alleged right to charge VAT on attorney's cash expenditure compensation.
The Regional Court then ruled that the defendant was entitled to charge not
only VAT on tariff remuneration but also VAT on attorney’s cash expenditure.

The Regional Court ruled that the District Court had not proceeded cor-
rectly because right to charge VAT on entire attorney’s remuneration results
from s. 22 Act on VAT. Basis for VAT assessment is everything that amounts
to consideration that was or is about to be received by a supplier from an ad-
dressee of a transaction or any other person for delivery of goods or services,
decreased by tax.

In order to eliminate the discrepancy in interpretation of s. 18(3) in con-
nection with ss. 9 to 17 Decree on Remuneration of Attorneys related to de-
fining items that fall within the scope of VAT, the chair of the Criminal divi-
sion instructed the Criminal division to adopt an opinion providing unified
interpretation of law in the given legal question.

In accordance with Rules of the Supreme Court the Chair of the Criminal
division submitted a request for a written statement on the issue to — the Con-
stitutional Court, the Public Prosecution, Regional Courts in Bratislava, Tr-
nava, Nitra, Trenéin, Zilina, Banské Bystrica, PreSov and in Kogice, the Higher
Military Court, law faculties of UK in Bratislava, UMB in Banska Bystrica,
UPJS in Kosice, Trnava University, Academy of the Police Force in Bratislava,
Ministry of Justice of the Slovak Republic, Ministry of Interior of the Slovak
Republic and the Slovak Bar Association.

The Public Prosecution of the Slovak Republic, Ministry of Interior of the
Slovak Republic, Ministry of Justice of the Slovak Republic, the Criminal divi-
sion of the Regional Court in PreSov and the Higher Military Court approved
the position that VAT on attorney’s cash expenditure under ss. 15 to 17 Decree
on Remuneration of Attorneys cannot be charged because the mentioned De-
cree provides for a list of items falling within the scope of VAT and the list does
not include compensation of attorney’s cash expenditure. Such position was
identically rationalized by holding that compensation of attorney’s cash ex-
penditure cannot be characterized as consideration “for supply of services pro-
vided for consideration by a taxable person” in terms of s. 22 Act on VAT. Thus
they upheld the first judgment of the Regional Court in Presov to be correct.

The Constitutional Court and the Regional Court in Kosice took a dif-
ferent stand and considered collision of s. 22 of the Act on VAT and s. 18 (3)

December 31, 2005
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Decree on Remuneration of Attorneys to be the core of the problem. Since
s. 22 Act on VAT stipulates what is the basis of assessment, thus including
compensation of cash expenditure related to provision of legal services, then
s. 18 (3) Decree on Remuneration of Attorneys (the statute of a lower level) is
to be construed extensively in accordance with provision of s. 22 Act on VAT
(the statute of a higher level). Therefore they upheld the second judgment of
the Regional Court in Presov to be correct.

Taking into consideration reasoning of both judgments of the Regional
Court in Presov, as well as the content of submitted written statements, the
Criminal Division of the Supreme Court of the Slovak Republic took a po-
sition that the legal opinion delivered in the first judgment of the Regional
Court corresponds with correct interpretation of law.

The Criminal division of the Supreme Court of the Slovak Republic issued
following opinion on uniform interpretation of s. 18 (3) in connection with ss.
9 to 17 Decree on Remuneration of Attorneys:

1) tariff remuneration under ss. 9 to 14 Decree on Remuneration of At-
torneys for attorney, who is a registered VAT payer, is increased by
amount of VAT

2) compensation of attorney’s cash expenditure such as flat fee, travel

costs and time loss compensation is regulated by ss. 15 to 17 De-
cree on Remuneration of Attorneys for attorney and thus VAT on
cash expenditure cannot be charged because the mentioned decree
provides for a closed list of items liable to VAT and that list does not
include compensation of attorney’s cash expenditure,

3) compensation of attorney’s cash expenditure cannot be character-
ized as consideration “for supply of services provided for considera-
tion by a taxable person” in terms of s. 22 Act on VAT and thus it is
not covered by the obligation to forward VAT.

3. VAT assessment basis legislation
on an act of legal aid pursuant to the Act on Value
Added Tax and the Decree on Remuneration of Attorneys *

The basis of Slovak legislation is provided in Act on VAT. Among other
things object of the act is definition of terms such as the basis of assessment
on delivery of goods or services or consideration for provided service. The
scope of attorney’s remuneration for provided legal services is set forth in the

4 In this article I, work with legislation valid and effective in time of adoption of opinion of
the Supreme Court of the Slovak Republic.
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Decree on Remuneration of Attorneys, which stipulates the individual parts
of the basis of assessment that attorneys are entitled to when providing a legal
service — tariff remuneration, lump sum remuneration, travel cash expendi-
ture and time loss compensation...

In terms of s. 22 (1) the basis of assessment on delivery of goods or ser-
vices is everything that amounts to consideration that was or is about to be
received by a supplier from an addressee of a transaction or any other person
for delivery of goods or services, decreased by tax. Also it is necessary to take
account of s. 22 (2)(b) that distinctly includes related costs (expenditure) such
as commission, packing cost, transport cost and cost of insurance requested
by a supplier from a seller or a customer into basis of assessment.

For the purpose of interpretation of above mentioned provisions of the
Act on VAT, an easy example is appropriate — an attorney drafts and lodges
a claim to initiate court proceedings. For this legal aid service the attorney is
under the Decree on Remuneration of Attorneys entitled to:

a) tariff remuneration for legal aid service - s. 10,
b) compensation of expenditure related to an act of legal aid service - s. 16 (3).

First, it is necessary to define what is considered to be basis of assessment
of legal aid service. With reference to s. 22 (1) Act on VAT the basis of assess-
ment is everything that amounts to consideration that an attorney received or
is about to receive from his client. Pursuant to the Decree on Remuneration of
Attorneys, an attorney is entitled to tariff remuneration and compensation of
expenses. Therefore an attorney is obliged to charge VAT not only on tariff re-
muneration but also on compensation of expenditure. Such position is afirmed
by the provision of s. 22 (2)(b) which distinctly stipulates that basis of assess-
ment also covers related costs, i.e. also compensation of these related expenses.

As far as relevant legislation set forth in the Decree on Remuneration of
Attorneys is concerned, for our purposes only section 18 (3) is crucial: “If an
attorney is a registered value added tax payer, tariff remuneration determined
pursuant to ss. 9 to 14f is increased by the amount of value added tax” Never-
theless, it is necessary to ask ourselves a question what exactly does this provi-
sion state. The above mentioned provision stipulates that tariff remuneration
shall be basis of assessment. The above mentioned provision, however does
not state that also attorney’s cash expenditure related to tariff remuneration
could not be basis of assessment for value added tax. Moreover, from the
above mentioned provision neither a conclusion that the list of items which
are basis of assessment, is closed, nor a conclusion that other items are not
basis of assessment can be drawn.
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On the basis of above mentioned facts, a question of necessity of s. 18 (3)
Decree on Remuneration of Attorneys should be asked if it does not stipulate
anything that would not be stipulated already by s. 22 Act on VAT. From this
point of view provision of s. 18 (3) Decree on Remuneration of Attorneys may
appear to be useless or null.

4. The case law of the ECJ in the matter of
determination of basis of assessment for VAT

Provision of legal services, such as drafting and filing a complaint for a
client, can be deemed complex package of services (transactions) of an at-
torney in favor of his client. This package consists of activities like study of
records received from client and study of relevant legal provisions, drafting
a complaint itself, telephone calls with a client or filing a claim in court, etc.
In the given case the question arises as to which from the above mentioned
activities are to be included in the basis of assessment for VAT on provided
legal services.

The case law of the European Court of Justice (hereinafter “ECJ”) has also
been dealing with the question of determination of the basis of assessment
for a long time. For the purposes of its determination on legal services, the
question whether a package of services (transactions) from an attorney may
be divided into closely related and ancillary activities (transactions), is of a
crucial importance.

On the basis of several cases decided by ECJ following procedure to distin-
guish closely related and ancillary transactions could be pursued:

o closely related transaction is sufficiently clear and independent,

o anassumption exists that a customer would not procure an ancillary

transaction separately

o ancillary transaction helps to increase benefit of the closely related

transaction’.

Based on the above mentioned procedure for provision of legal services,
we may deem the activity of legal service itself — preparation and filing of the
complaint — closely related. Non-closely related are telephone calls, sending
the complaint, copying of a record, and way to a hearing, then. Therefore it is
necessary to consider as basis of assessment on attorney’s remuneration not

5  Rakovska, J.: Rozhodnutia Eurépskeho sudneho dvora vo veci uréenia DPH s prikladmi,
published in Manazment, mzdy, pravo a financie no. 21-22/2009, EPOS, Bratislava 2009,
ISSN 1335-9568
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only tariff remuneration under ss. 9 to 14 Decree on Remuneration of Attor-
neys but attorney’s cash expenditure under ss. 15 to 17 Decree on Remunera-
tion of Attorneys, as well.

A helping hand has not came directly from judgment of ECJ in case
C-76/99: “Service must be regarded as ancillary to a principal service if it does
not constitute an aim in itself, but a means of better enjoying the principal
service supplied to the customers. Thus if the principal service is exempt from
value added tax, accordingly ancillary service is not be subject to VAT either”
It is true that above mentioned judgment does not concern basis of assess-
ment for VAT on legal services. Nevertheless, it can be concluded by analogy
that if VAT applies to the principal service, it also applies on ancillary service
that is principal-related.

5. Legal reflection and impulse for discussion on issue at hand

In this part of article, I will present my own opinion, especially in relation
to opinion of the Slovak Supreme Court file no. Tpj 42/2007 from May 20
2008 and by doing so, hope to initiate possible discussion on the issue at hand.

Personally, I disagree with the opinion of the Slovak Supreme Court file
no. Tpj 42/2007 from May 20, 2008, moreover, I consider it to be materially
wrong. I find the wrongness in two crucial legal questions:

1) Does attorney’s cash expenditure in legal service provision belong to the
basis of assessment for VAT?
2) Isattorney’s cash expenditure by its nature consideration in terms of s. 22

Act on VAT?

My answer to both above mentioned questions is — yes, while the answer
of the Criminal division of the Supreme Court of the Slovak Republic was —
no.

As far as the first of the above mentioned questions is concerned, I do in
principle agree with a different position of the Constitutional Court and the
Regional Court in Kosice that the point of the problem lies in “collision” of
s.22 Act on VAT and s. 18 (3) Decree on Remuneration of Attorneys. But the
point may well be the uselessness of s. 18(3) of the Decree on Remuneration
of Attorneys rather than the collision itself. The best that could be done is
displaying both provisions next to each other for comparison.
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Section 22 (1) Act on VAT

Basis of assessment on delivery of goods or services is everything that amounts
to consideration that was or is to be received by a supplier from an addressee of
a transaction or any other person for delivery of goods and services, decreased
by value added tax.

Section 18 (3) Decree on Remuneration of Attorneys

If an attorney is a registered value added tax payer, tariff remuneration defined in
accordance with ss. 9 to 14f is increased by the amount of value added tax.

I agree with the position of the Constitutional Court and the Regional
Court in Kosice especially in regard of legal force of statutes and the emphasis
on the need to interpret provisions of the Decree on Remuneration of Attor-
neys in the context of provisions of the Act on VAT. However I do not find
a significant collision between the above mentions provisions seeing that s.
18(3) Decree on Remuneration of Attorneys only states what clearly results
from s. 22 Act on VAT. Nevertheless, it remains a mystery to me how the
conclusion, that list of items for the purposes of determination of basis of as-
sessment for VAT is closed, could have been drawn...

As far as the second question is concerned, I regard attorney’s cash ex-
penditure to be part of consideration for legal services provided for to a client.
Besides interpretation of s. 22 (1) Act on VAT, I support my statement with
the case law and position of ECJ in similar cases. For the purposes of basis
of assessment determination, it is necessary to understand that if the legal
service is the principal transaction, related activities are ancillary. Further, if
tariff remuneration is the consideration for the principal activity, hence at-
torney’s cash expenditure is consideration for ancillary activities. To support
my argument I offer a similar example - if you order hard copies of your new
book from a publisher and your hard copies will be packed and delivered, and
all three items will be listed in the invoice, what would then be the basis of
assessment for VAT? I am positive that in such a case, no one would object to
the statement that basis of assessment is everything that supplier received for
consideration, i.e. printing costs, packing and transport.

I would also like to point out the fact that shortly after the opinion of the
Supreme Court of the Slovak Republic was adopted under the file no. Tpj
42/2008, text of the provision of s. 18 (3) Decree on Remuneration of Attor-
neys has been revised, and the valid and effective provision today is as follows:
“If an attorney is a registered value added tax payer, remuneration and com-
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pensation pursuant to this decree is increased by the amount of value added
tax that an attorney is obliged to forward pursuant to a special statute.” Thus
it remains questionable whether revision of s. 18 (3) Decree on Remuneration
of Attorneys was a response of Ministry of Justice of the Slovak Republic to
a not exactly the best opinion of the Supreme Court of the Slovak Republic.

6. Conclusion

Author of the article has provided reader with necessary information for
orientation in question of basis of assessment on attorney’s cash expenditure.
Even though the article appeared critical towards the opinion of the Crimi-
nal division of the Supreme Court of the Slovak Republic, the effort made to
resolve the issue on judicial level should be appreciated. The article had also
pointed out a need to improve attitude of the state bodies to euroconform
interpretation of national law, which with regard to a short presence of the
Slovak Republic in the European Union, needs not to be understood as a sig-
nificant shortcoming, however.
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Modernizace verejné spravy z pohledu
viceuroviové vladnuti

Doc. PhDr. Vlastimil Fiala, Csc.

Prdvnickd fakulta, Univerzita Palackého v Olomouci

1. Uvod

V poslednich dvou desetiletich jsme svédky zdsadni promény ceskoslo-
venského a posléze ¢eského politického systému. Zasadni zmény zasahly nej-
drive nejvyssi urovné politického vladnuti. Zanikl systém jedné vladnouci
politické strany, rozvinula se neomezena soutéz politickych stran a byly uspo-
fadany prvni svobodné a demokratické volby. Komunistické elity nahradily
elity novych politickych stran. Pozvolna se upeviiuji principy demokratické
spole¢nosti a méni se politicka kultura.

Soudasti rozsahlé transformace byvalé komunistické spole¢nosti se stala i
vefejna sprava, kterd ma kli¢ovy vyznam pro spravné fungovani kazdého sta-
tu. Prostfednictvim vefejné spravy se realizuji programové cile vladnoucich
politickych stran a je to misto, kde se kazdy ob¢an dostava do primého kon-
taktu se staitem. A pravé z tohoto divodu rozsihld spole¢enska transformace
nemohla ponechat stranou ani vefejnou spravu, ktera se v minulosti stala pro-
dlouzenym nastrojem komunistické vlady a vlastné jednim z hlavnich zdroju
vykonavatele komunistické moci.

Vétsina soucasnych ceskych praci vénovanych raznym aspektim moder-
nizace vefejné spravy (Vale$ a kol. 2006, Pomaha¢ — Vidlakova 2002, Bru-
na 2003,. Hendrych 2003) se spi$e zaméfuje na popis a analyzu pfijimanych
pravnich norem a jejich dopad na fungovani vefejné spravy. Tyto prace maji
vét§inou prehledovy a popisny charakter a prili§ se nevénuji problematice te-
oretického uchopeni vyzkumu modernizace vetejné spravy. Obcas se objevuji
pokusy prinést nékteré pripady ze zahranici, ale opét jde spise o popis daného
stavu nez o néjaké praktické uchopeni, zobecnéni a komparaci s ¢eskou ve-
fejnou spravou.

Pfi pohledu na moderni politické teorie si musime polozit zakladni otaz-
ku, jaké teorie a s nimi spojena metodologie by méla byt vyuzita pfi zkoumani
téchto zajimavych procesii. Samoziejmé kli¢ovou otazkou musi byt stanoveni
pfedmétu a hlavniho cile vyzkumu. V odborné zahrani¢ni literature se strikt-
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né rozliSuje mezi dvéma zakladnimi terminy spojenymi s vefejnou spravou,
a to public administration a public management. Zatimco predmétem vyzku-
mu prvniho terminu je zejména historie verejné spravy, struktura vefejné
spravy, fungovani, financovani, aloha byrokracie, rtizné pravni upravy atd.,
pak u druhého terminu jde prakticky jen o fizeni vefejné spravy. Je zfejmé, Ze
mezi obéma predméty vyzkumu logicky dochazi k presahovani (byrokracie,
lidské zdroje, jak jsou aplikovany platné pravni normy v praxi atd.).

Pro vyzkum obou téchto predmétii vyzkumu vefejné spravy jsou vyuzi-
vany nejriiznéjsi teorie z riznych spolecenskych véd, zejména pak sociologie,
ekonomie a politologie. Klicovymi teoriemi, které ndm mohou byt uzite¢né
pti zkoumadni vefejné spravy zejména v pojeti public administration, je ze-
jména organizacni teorie (Scott 1981), institucionalni teorie (March — Olsen
1984), formalni teorie (Hammond 1996), obecné teorie vladnuti a leadership.
V posledni dobé se postupné prosazuji i dalsi teorie, které se stavaji velmi po-
puldrni nejen na narodni Grovni, ale i nadnarodni, zejména v ramci evropské
integrace. Mame na mysli zejména teorie socidlniho konstruktivismu, politic-
kych siti a v neposledni fadé teorii vicetroviiového vladnuti.

Zejména posledni jmenovana teorie vicetroviiového vladnuti se stale vice
dostava do stfedu zajmu politologt, ktefi upozornuji na stale silnéjsi sméto-
vani narodnich statt k vétsi devoluci (Velka Britanie, Itélie), decentralizaci
(Francie, Spanélsko) a nékdy dokonce az k federalizaci (v Evropé je zejména
zajimavy vyvoj od unitdrniho statu k federaci v Belgii). Hranice vladnuti se
diky témto procestim stavaji nepfehlednymi a rtizné trovné vladnuti v ramci
narodnich statll se stavaji vyznamnym aspektem fungovani politickych sys-
témil

Nasledujici studie si klade za zékladni cil predstavit zdkladni teoretické
koncepce viceuroviiového vladnuti a naznaceni moznosti jeho vyuziti pti vy-
zkumu modernizace vefejné spravy. Soucdsti studie je taktéz velmi stru¢ny
piehled vyvoje vetejné spravy a jeji modernizace v Ceské republice.

2. Struc¢ny charakter vyvoje ceské verejné spravy

Soucasti moderni verejné spravy je vykon statni spravy a samospravy.
V minulém obdobi obé tyto instituce byly zcela pod kontrolou komunistické
strany, ktera pro prosazovani svych politickych cilii zcela kontrolovala nejen
statni spravu, ale i samospravu. Prakticky zadné rozhodnuti na jakékoli urov-
ni nemohlo byt udélano bez souhlasu nebo védomi komunistické strany.

Ocista verejné spravy probihala mnohem pomaleji a obtiznéji, nez zasadni
politické zmény ve vyssich patrech politiky. Rada statnich tfednikd na nej-
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rtiznéjsich trovnich si udrzela své postaveni a s obavami sledovali rychlé po-
litické zmény. Jestlize pred listopadem 1989 méla KSC kolem 1,7 mil. ¢lend,
béhem nékolika mésicti po revoluci doslo k masovému odlivu jejiho ¢lenstva
(odhaduje se, ze KSC opustilo kolem 1,5 mil osob). Vétsina téchto osob byla
v KSC pravé z dtivodu, aby mohly vykonavat rtizné tidici funkce a pracovat
ve vefejné sprave.

Postupem ¢asu se snizila radikalizace spole¢nosti na vsech trovnich a spo-
le¢nost jako by se spokojila se zménami, ke kterym doslo v prabéhu roku 1990
(zejména vitézstvi Obc¢anského féra v ¢ervnovych volbach). Na fadé mist ve
verejné spravé zustali stejné neschopni lidé, ktefi se ve svych funkcich za mi-
nulého rezimu drzeli predevsim diky svému ¢lenstvi v KSC.

Teprve po nékolika letech (ne)fungovani nového poltického systému, kdy
se nové politické elity soustfedily predevsim na upevnéni (konsolidaci) de-
mokratickych principti fungovani politického systému, ocistu ministerstev,
policie, armady ¢i zahajeni ekonomické reformy, se postupné zacalo ukazo-
vat, Ze revoluce se dotkla jen nékolika pilifti komunistické moci, a to jesté jen
v hlavnich centrech politické moci. V fadé stfednich a mensich mést a ze-
jména na venkové jako by se demokratickd zména politického systému ani
nedotkla.

S odstupem ¢asu se da fici, Ze nové politické elity vyrazné podcenily situ-
aci mimo Prahu, Brno, Ostravu a dal$i vét$i mésta, diky cemuz rada byvalych
komunistickych funkcionait a fadovych ¢lent bud zménila politické strany
(¢asto vstoupili do CSSD ¢i dokonce ODS) nebo jen vystoupili z KSC, aby si
zachovali své pozice ve verejné sprave.

Hlavnim problémem mozné nebylo ani jejich ¢lenstvi v KSC, ale prede-
v$im jejich zakofenény politicky styl fizeni, kterému se naucili béhem fun-
govani komunistického systému. Tito lidé se nemohli stat motorem nové re-
formy verejné spravy, protozZe jim naprosto chybéla vlastni iniciativa a navic
se nechtéli prili§ v pfipadnych reformach angazovat, aby nékdo neupozornil
na jejich komunistickou minulost.

Reforma verfejné spravy probihala proto velmi pomalu a jesté v fadé pri-
padu nepftili§ désledné. Navic se zdalo, Ze novym politickym elitam vyhovuji
naprosto poslusni pracovnici verejné spravy s komunistickou minulosti, ktef
jsou jen formalni vykonavatelé jejich rozhodnuti i v téch ptipadech, kdy bylo
zcela evidentni, ze dochdzi k vyraznym manazerskym chybdm nebo dokonce
k tunelovani statniho majetku.

Tzv. obnova samospravy a vefejné spravy (1990-1992) méla v radé pri-
padt viceméné formalni charakter. Jednou z prvnich zmén, ke kterym nova
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vlada pristoupila, byla obnova systému verejné spravy, ktera na rozdil od ko-
munistického systému obnovila vedle statni spravy i samospravu na urovni
obci a mést. Tuto zménu pak zakotvil zakon ¢. 294/1990 Sb., ktery v ¢l. 86 a 87
obsahoval ustanoveni, Ze zdkladem mistni samospravy je obec, kterd vystupu-
je jako pravnicka osoba s pravem rozhodovat o vlastnim majetku, pfi¢emz ve-
deni obci mélo byt svéfeno lidem zvolenym v demokratickych volbach. Dalsi
zasadni zmény dotykajici se fungovani obci obsahoval zakon ¢. 367/1990 Sb.
O obcich, ktery stanovil samotné obce, mésta a statutarni mésta, upravil prava
obcanti viici obci, zptisob slucovani a rozdélovani obci, samostatnou a prene-
senou pusobnost obci a jednotlivé obecni organy.

V parlamentu se v nasledujicich ¢tyfech letech jesté vedly dlouhé disku-
se o charakteru obecnich zastupitelstvech, o pfimé ¢i nepiimé volbé starosti
a primatort, o mistnich referendech, které nakonec resil nové ptijaty zakon
¢. 298/1992 Sb. o volbach do zastupitelstev v obcich a o mistnim referendu,
ktery pak prosel jesté jednou mensi zménou prijetim zdkona ¢. 152/1994 Sb.!

Poslanci ¢eskoslovenského parlamentu se v nasledujicich dvou letech pak
jesté ostre stretli nad otdzkou struktury verejné spravy. Jednim z vysledkii
téchto diskusi byl nepfili§ $tastny souhlas se zrusenim krajskych nérodnich
vybort?, transformace okresnich narodnich vyborti na okresni urady, pri-
¢emz ruzné politické reprezentace (zejména slovenskd a moravska) nastolo-
valy otdzku vys$siho stupné tizemni samospravy, ktery mél nahradit dosavadni
tiistuphovy systém organizace veiejné spravy. Cervnové volby 1992 a zejmé-
na naprosta neschopnost nejvyssich predstavitelii politické moci (V. Klaus
z ODS a V. Mediar z HZDS) se dohodnout na charakteru ekonomické refor-
my prerusily vSechny diskuse o budouci pfeméné verejné spravy a do centra
pozornosti politickych reprezentaci se dostalo déleni ¢eskoslovenského statu.
(Pomahac a kol. 2002: 242)

1 Z ptedchozi zdkonné normy byla odebréna problematika voleb do obecnich zastupitelstev,
takze zdkon ¢. 298/1992 zistal v platnosti jen pro mistni referenda. V prosinci 2001 byl
pak prijat novy zdkon ¢. 491/2001 Sb. O volbach do zastupitelstev obci, ktery vSak prejima
z ptedchozi zdkonné normy nékteré pravni upravy, diky ¢emuz tak existuji nyni k volbam
do zastupitelstev obci dva (vlastné tfi véetné zakona ¢. 294/1990 Sb.) platné zakony.

2 Krajské narodni vybory byly chdpany predevsim jako prodlouzené nastroje komunistické
politické moci a nikdo z tehdejsich politika si prili§ neuvédomil jejich tGlohu ve verejné
spravé. Ostatné v fadé pripadu rozdéleni kraji pokracovalo dale, viz napf. existence
krajskych souddl, stitnich zastupitelstev, soustava krajskych organti Policie CR, krajské
finan¢ni spravy, krajské hygienické stanice ¢i ochrany zivotniho prostfedi. Kompetence
KNV prevzaly bud centralni instituce nebo nové vzniklé okresni urady (na zakladé
Okresnich narodnich vyborti)
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V nésledujicich letech (1992-1997) politické elity ve sméru k reformé ve-
fejné spravy zcela promeskaly svij porevolu¢ni potencial a tzv. otazka ,,dru-
hého stupné“ tizemni spravy se zejména pro centralistickou ODS podporu-
jici unitarni charakter verejné spravy stala nezddanym politickym tématem.
Z politologického hlediska to bylo o to zajimavéjsi, Ze otdzce reformy vefejné
spravy byla v programovém prohlaseni prvni ¢eské vlady vénovana pomérné
velka dulezitost, dokonce byla definovana jako podminka tuspésné ekonomic-
ké transformace. V prohlaseni se hovotilo dokonce o vytvoreni podrobného
pravniho ramce, ktery umozni pfirozeny vznik samospravnych celki. (Pro-
gramové prohlaseni ceské vlady, 30. prosince 1992)

V letech 1992-1997 se postupné ukézalo, Ze odstranéni krajského mezi-
¢lanku se ukdzalo jako neptili§ $tastné revolucni feseni. V praxi krajsky ¢la-
nek vyrazné chybél, zejména pii spravé vétsich oblasti. Vlada a jednotliva
ministerstva nepfitomnost krajského ¢lanku fesila vytvarenim riaznych regi-
onélnich detasovanych pracovist (tzv. dekoncentraty), které prebiraly nékteré
drivéjsi funkce zabezpecované krajskymi trady. Negativnim rysem tohoto
procesu se stala finan¢ni naro¢nost tohoto systému (existoval velky pocet
krajskych dekoncentrati riznych ministerstev) a charakteristicka byla znac-
na neprehlednost, nekoordinovanost a roztfi§ténost. Dalsim problémem byl i
urdity demokraticky deficit, kdy ob¢ané mohli rozhodovat o spravé verejnych
zalezitosti jen na lokalni (volby do mistnich zastupitelstev) nebo na narodni
urovni (parlamentni volby).

Ke skute¢né reformé a vlastni modernizaci vefejné spravy dochazi az
po roce 1997, kdy padla koali¢ni vlada véele s V. Klausem a k moci se dostala
nejdrive trednicka vlada Josefa ToSovského a posléze po vitézstvi ve volbach
v &ervnu 1998 mensinova vlada CSSD véele s Milosem Zemanem. Po roce
1998 muzeme sledovat tfi zakladni etapy modernizace vefejné spravy, vznik
krajské trovné spravy, vznik obci tzv. tfetiho typu a zanik okresnich tradu
a kone¢né reformu statni spravy, zejména na urovni centralnich statnich or-
gant. (Vale$ 2006:73)

Prosazeni reformy vefejné spravy vsak nebylo jednoduchym politickym
rozhodnutim. V parlamentu se svedl velky boj za celkovy pocet kraji, kdy
prichazel bud navrat k drivéj$imu usporadani po roce 1960 (osm kraji) ¢i
ke koncepci, kterd by vice odpovidala prirozenym regionalnim centriim
(12-15 kraju). Zakonodarci spole¢né s vladou se nakonec rozhodli pro vari-
antu 14 kraji, které zhruba odpovidaly krajskému usporadani po roce 1949.
Nové usporadani statu pak upravil zdkon ¢. 347/1997 Sb. s Gi¢innosti zakona
od 1. ledna 2000.
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Realizaci reformy vefejné spravy pripravila jiz trednicka vlada J. ToSov-
ského, ale definitivni koncepce a realizace ziistala na mensinové vladé M.
Zemana, pro kterou se reforma vefejné spravy stala programovou priori-
tou. V pribéhu roku 1999 se na politické scéné vedly jesté dlouhé diskuse
o charakteru krajskych uradu, ale nakonec zvitézil smi$eny model, kdy nové
ztizené samospravné organy mély vykonavat v prenesené ptisobnosti i statni
spravu. Pravni ramec krajského usporadani a jeho kompetenci pak upravil
zakon ¢. 129/2000 Sb. Prvni volby do krajskych zastupitelstev se pak konaly
12. listopadu 2000.

Druhd faze reformy vefejné spravy souvisela s procesem decentralizace
na okresni urovni, kdyz okresni trady byl zrudeny zakonem ¢. 320/2002 Sb.
k 31. prosinci 2002. V souvislosti s nutnosti prevést kompetence okresnich
uradu na jiné urovné se opét rozvinula rozsahla diskuse, ktera vyustila ve vy-
tvoreni tzv. obci tfetiho typu, obci s rozsifenou piisobnosti, na které stat pre-
sunul vykon statni spravy.

Posledni treti fize modernizace verejné spravy (racionalizace statni spra-
vy s diirazem na centralni jednotky) probihd nedtsledné a velmi pomalu.
Na viné nejsou jen finan¢ni duvody, ale i nechut politickych predstavitelt
véele ministerstev zbavovat se rozhodovacich pravomoci ve prospéch krajské
urovni. Da se predpokladat, ze za soucasné vlady pravicové koalice pod ve-
denim ODS se modernizace a zejména restrukturalizace kompetenci vefejné
spravy (jejich dalsi logicky pfenos na krajskou troven) stane druhoradym po-
litickym problémem. Ostatné programové prohlaseni vlady z 4. srpna 2010 je
toho svédectvim.

3. Koncept vicetrovnového vladnuti

S konceptem viceuroviiového vladnuti se poprvé vyraznéji setkdvame
v ramci vyzkumu spiSe nadndrodnich entit, zejména pak pri vyzkumu ev-
ropského integra¢niho procesu. V poslednich desetiletich se objevuje stale
vice politologti, ktefi metodologicky vychazi ze zakladniho pfesvédceni, ze
Evropska unie se chova jako politicky systém.’

3 Srovnej Hix, Simon, 1994. The Study of the European Community: The Challenge to Com-
parative Politics. West European Politics, ro¢. 17, ¢. 1, s. 1-30; Hix, Simon, 1995. Parties at
the European Level and the Legitimacy of EU Socio-Economic Policy. Journal of Common
Market Studies, ro¢. 33, s. 527-554; Hix, Simon, 1996. The Transnational Party federation.
In: Gaftney, J. (ed.). Political Parties and the European Union. London: Routledge; Hix, Si-
mon, 1998. The Study of the European Union II: The ,,New Governance“ Agenda and Its
Rivals. Journal of European Public Policy, ro¢. 5, ¢. 1, s. 38-65; Hix, Simon, 2005. The Political
System of the European Union. 2. vydani. Basingstoke: Palgrave; Caporaso, James, 1996. The
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Pokud by se nékdo domnival, Ze jde o nejnovéjsi trend ve vyzkumu evrop-
ské integrace, pak bude s nejvétsi pravdépodobnosti prekvapen, kdyz zjisti,
ze nékteré podobné diskuse se jiz objevily v 60. a 70. letech. Jiz tehdy néktefi
autori chapali evropské spolecenstvi spiSe jako politicky systém (polity) nez
arénu, kde probihd mezistatni vyjednavani.

Leo Lindberg, Stuart Scheingold a David Puchala patfili k prvnim pri-
kopnikim na tomto poli, kteti pohlizeli na evropska spolecenstvi jako formu-
jici se politicky systém.* Zminéni autofi se nejednou velmi podrobné zabyvali
problematikou trovné vladnuti a rozhodovani. Nékteré myslenky o viceturov-
novém vladnuti se objevuji i u Ernsta Haase’, nicméné v nasledujicim obdo-
bi stagnace evropské integrace v 70.letech tyto ndzory nakonec nevyvolaly
v akademické obci vétsi odezvu.

Nicméné teorie vicetroviiového vladnuti ma mnohem $irs$i dopad nez jen
jeho aplikaci na problematiku evropské integrace. Klicovou otazkou vyzkumu
politického systému je problematika vladnuti, ktera zahrnuje proces politic-
kého rozhodovani, implementace a posuzovani (kontrola praktické realizace)
pravidel. Zatimco v minulosti dominovaly vyzkumy zaméfené na hierarchic-
ké a institucionalizované zptsoby vladnuti, nové teoretické pristupy zdiraz-
nuji taktéz rtizné vertikalni urovné vladnuti a zapojeni nejen hlavnich aktéra
predstavovanych na narodni urovni politickymi stranami a statnimi instituce-
mi, ale i aktértt méné vyznamnych, v¢etné nevladnich organizaci a zjmovych
skupin na subnarodni nebo regionalni trovni.

Do popredi zajmu velkého mnozstvi autort se dostavaji nové teoretické
pristupy vladnuti, které bud doplnuji existujici teorie a pristupy z mezinarod-
nich vztaht, nebo je dokonce v nékterych pripadech zcela nahrazuji. Stou-

European Union and Forms of State: Westphalian, Regulatory, or Post-Modern. Journal of
Common Market Studies, ro¢. 34, ¢.1, s. 29-52; Caporaso, James, 1998.Regional Integration
Theory: Understanding our Past and Anticipating our Future. Journal of European Pub-
lic Policy, ro¢. 5, s. 1-16; Marks, G., 1992. Structural Policy in the European Community.
In: Sbragia, A. (ed.). Euro-Politics: Institutions and Policy Mnaking in the ,New“ European
Community. Washington, DC: Brookings Institution; Marks, G., 1993. Structural Policy and
Multilevel Governance in the European Community. In: Cafruny, A. a G. Rosenthal (eds.).
The State of the European Community II: The Maastricht Debates and Beyond. Boulder, Co.:
Westview Press; Scharpf, Fritz, 1997. Introduction: The Problem-Solving Capacities of Mul-
ti-Level Governance. Journal of European Public Policy, ro¢. 44, s. 520-538; Scharpf, Fritz,
2000. Notes Towards a Theory of Multi-Level Governance in Europe. Discussion Paper 00/5.
Berlin: Max-Planck-Institut fiir Gessellschaftforschung
Srovnej Lindberg 1963, 1967, Lindberg a Scheingold 1970, Puchala 1972

4 Srovnej Lindberg 1963, 1967, Lindberg a Scheingold 1970, Puchala 1972

5  Haas, Ernst, 1976. Turbulent Fields and the Theory of Regional Integration. International
Organization, roc. 30, ¢. 2,s. 197

33



penci federalistického pristupu prichazi s koncepci sdileni moci nejen mezi
staty, ale i uvnitt statd. Stoupenci teorii mezinarodnich vztaht se pokousi roz-
$ifit teorie mezinarodni rezimi o prvky politické decentralizace uvnitf statt.®
Prestoze fada autort zkouma problematiku vladnuti predev$im z pohledu
fungovani evropské integrace, jejich uvahy maji obecnéj$i charakter a po-
dle naseho nazoru jsou v plné mire aplikovatelné i na problematiku vladnuti
v politickych systémech jednotlivych narodnich stata.

V souvislosti s problematikou vladnuti se v odborné literatute setkdvame
taktéz s fadou dal$ich odbornych pojmi, které miizeme s pomoci G. Markse
a L. Hooghe rozdélit do nékolika zédkladnich kategorii podle zakladnich teo-
retickych pristupt, které maji spole¢ny zaklad v odmitani koncepce unitarni
vlady.

V nejruznéjsich odbornych studiich se pracuje zejména s terminy vice-
-vrstvené vladnuti (multi-tiered governance), viceuroviiové vladnuti (multi-
-level governance), vladnuti na zakladé siti (network governace), pripadné
konsorcium a kondominium (consortio and condominio). Teorie mezinarod-
nich vztahu pouziva pro postizeni podobnych jevt souvisejicich s vladnutim
termint multilateralni spoluprace (multi-lateral cooperation), globalni vlada
(global governance) fragmegrace (fragmegration)’ a vice-perspektivni vladnuti
(multi-perspectival governance).

Radu naprosto specifickych termint zavadi teorie federalismu: mnoho-
¢etné kompetence (multiple jurisdictions), viceiroviiova vlada nebo vladnuti
(multi-level government or governance), vice-koncentrované vladnuti (multi-
-centered governance), matrice autorit (matrix of authority), decentralizace
(decentralization), soutézici kompetence (competing jurisdictions), trzné-chra-
nény federalismus (market-preserving federalism), ptipadné funkéni, prekry-
vajici a soutézivé kompetence (functional, overlapping, competing jurisdictions
- FOC]). Ptiznivci lokdlni vlady se priklanéji k termintim vicecetné mistni
kompetence (multiple local jurisdictions), fragmentace vs. konsolidace (frag-
mentation vs. consolidation) a polycentrické vladnuti (polycentric governance).

6  Hooghe, L. a G. Marks, 2003. Unraveling the Central State, But How? Types of Multi-Level
Governance. Political Science Series, March 2003, Institute for Advanced Studies, Vienna, s. 2

7 Jde o zcela novy odborny termin, ktery spojuje terminy fragmentace a integrace. Podstatou
tohoto terminu je ndzor, ze v ramci politiky dochazi k pravidelnym stfetlim a vzajemnému
prolindni mezi globalizaci, centralizaci a integraci na jedné strané a pfenasenim pravomoci
na lokalni troven, decentralizaci a fragmentaci na strané druhé. Do odborné diskuse ho za-
vedl J. Rosenau ve své kapitole String Demand, Huge Suplply: Governance in an Emerging
Epoch. In: Bache, I. a M. Flinders., 2004. Multi-Level Governance. Oxford: Oxford Univer-
sity Press, s. 80-82.
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Autori, ktefi hledaji vysvétleni problematiky vladnuti v analyze vefejné
politiky, se obraci k termintim polycentrické vladnuti (polycentric governan-
ce), vladnuti prostrednictvim siti (governance by networks) a vicetroviové
vladnuti (multi-level governance). Prestoze kazdy z téchto termint se vyzna-
¢uje néjakou svou specifi¢nosti, vsechny predstavuji zptisob prenaseni moci
z centralni vlady bud vzhiiru na nadndrodni nebo dolii na subnérodni uroven,
¢i vedlej$im zptisobem vefejnym/soukromym sitim.®

Co je v8ak charakteristické pro vSechny vyse uvedené teoretické pristupy
je spole¢né pouzivani terminu vicedrovnové vladnuti, kterému je velmi blizko
itzv. polycentrické vladnuti (vladnuti ve vice centrech). Tento termin se neob-
jevuje jen u teorie mezinarodnich vztahi, kde se mu v$ak velice bliz{ termin
vice-perspektivni vladnuti, a u teorii mistni vlady se setkavame s polycent-
rickym vladnutim. Zda se, ze model viceuroviiového vladnuti je spole¢nym
konceptem pro vSechny vyse uvedené teoretické pristupy, kterymi se uréitym
zpusobem distancuji od modelu unitérni vlady.

M. Eilstrup-Sangiovanni zaclenuje vyse zminéné zakladni politologické
ptistupy do dvou kli¢ovych kategorii. Prvni kategorii, ktera nas z pohledu
nasi studie prili$ nezajima, oznacuje jako komparativni politologické pristupy
k evropské integraci, pri¢emz do ni zahrnuje vSechny pristupy, které zkoumaji
politicky systém EU prostfednictvim zakladnich metod politickych véd. Jeho
druha kategorie je pro nds mnohem vyznamnéjsi, protoze zarazuje pristupy
tzv. viceuroviiového vladnuti (multilevel governance).’

Pokud se pokusime aplikovat obé kategorie na fungovani politického sys-
tému narodniho statu, pak v prvni kategorii bychom se méli zaméfit na ob-
vyklé aspekty vyzkumu politického systému, jako jsou instituce, politické
strany, volby, verejné minéni, narodni identita, zajmové skupiny atd., v ramci
druhé kategorie, na kterou se zamétime podrobnéji, je pak narodni stat cha-
pan jako zvlastni forma slozitého vicetroviiového systému, v ramci kterého je
proces rozhodovani a provadéni rozhodnuti uskute¢niovan napii¢ mnohocet-
nych trovnich.

Podle nékterych autort se pti analyze vladnuti neobejdeme bez spole¢né-
ho tuzkého propojeni nékterych vyse uvedenych teoretickych pristupti. Napt.
Alex Warleigh vytvéri z vicetroviiového vladnuti a analyzy politickych siti tzv.

8  Srovnej Hooghe, L. a G. Marks, 2003. Unraveling the Central State, But How? Types of
Multi-Level Governance. Political Science Series, March 2003, Institute for Advanced Studies,
Vienna, s. 3 a Hooghe, Liesbet a Gary Marks, 2001. Types of Multi-Level Governance.
European Integration online papers, ro¢. 5, ¢. 1, s. 3. http:eiop.or.at/eiop/pdf/2001-011.htm
(15. ¢ervna 2007)

9  Eilstrup-Sangiovanni 2006:328
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konceptualni kombinace (conceptual combinations), protoze podle jeho na-
zoru jejich vzdjemné propojeni ma vétsi u¢innost pri teoretickém pochopeni
procesu rozhodovani a vladnuti v politickych systémech. A. Warleigh argu-
mentuje, Ze viceuroviiové vladnuti je koncept, ktery nam umoznuje vysvét-
lit zakladni typ spole¢nosti (polity) a jakym smérem vyvoje se v souc¢asnosti
ubira, zatimco analyza politickych siti nam pomaha pochopit slozity proces
konstrukee alianci, vyjednavani a diskusi, prosttednictvim kterych je aktual-
né vytvarena verejna politika.”

K hlavnim predstaviteltim tohoto v soucasnosti velmi dynamického teore-
tického pristupu pri vyzkumu vladnuti patfi zejména jiz vzpominany G. Marks,
L. Hooghe, S. Bulmer, B. Kohler-Koch a M. Jachtenfuchs." Pomérné silny zajem
o tento teoreticky pristup mizeme sledovat i v ¢eské politologické obci. V roce
2002 vysla vyznamnd publikace editori B. Richové a V. Fialy, ve které bylo vi-
cetiroviiové vladnuti zkoumano v ramci procesu decentralizace.'” V roce 2005
Mezinarodni politologicky tstav MU usporadal konferenci ,Vicetroviiova vla-
da: teorie, pristupy, metody®, jejichz referaty byly publikovany ve stejnojmenné
publikaci.”® Poslednim vyznamnym prispévkem k této problematice je sbornik
studii, ktery vysel v roce 2007 pod redakci B. Danc¢aka a V. Hlouska ,,Vicetrov-
nové vladnuti v Evropé: zkusenosti, problémy a vyzvy.“!*

V nasledujicich textu se nejdrive zaméfime na hlavni rysy vicedroviiového
vladnuti, jejich typologii a pokusime se naznacit urcita omezeni tohoto moder-
niho teoretického pristupu.

10  Warleigh, Alex, 2006. Conceptual Combinations: Multilevel Governance and Policy
Network. In: Cini, M. a A. K. Bourne. Palgrave Advances in European Union Studies.
London: Palgrave Macmillan, s. 77.

11 Bulmer, S., 1994. The Governance of the EU: A New Unstitutionalist Approach. Journal of
Public Policy, ro¢. 23, ¢. 4, s. 351-380; Hooghe, L. 1996. Cohesion Policy and European Inte-
gration: Building Multi-level Governance. Oxford: Oxford University Press; Jachtenfuchs, M.,
2001. The Governance Approach to European Integration. Journal of Common Market Studies,
ro¢. 39, ¢. 2, s. 245-164; Kohler-Koch, 1996. Catching Up with Change: The Transformation of
Governance in the European Union. Journal of European Public Polocy, ro¢. 3, s. 359-380

12 Fiala, Vlastimil a Blanka Richové (eds.). 2002. Uloha politickych aktérii v procesu decent-
ralizace. Olomouc, Praha: Nakladatelstvi Moneta -~ MF. V ramci projektu GACR ,Uloha
politickych aktérii v procesu decentralizace® vysel jesté sbornik z konference a fada dal$ich
mensich studiich v Politologické revui.

13 Fiala, Petr a Maxmilian Strmiska (eds.). 2005. Vicetiroviiové vlddnuti: teorie, ptistupy, meto-
dy. Brno: Centrum pro studium demokracie a kultury. Pfestoze nazev publikace na prvni
pohled slibuje rozpracovani zajimavého tématu, jedna se o nesystematizovany sbornik kon-
ferencnich prispévki, ktery s nékolika mélo vyjimkami neobsahuje Zddnou vyznamnéjsi
teoretickou studii vénovanou vicedroviiovému vladnuti.

14 Danddk, Bretislav a Vit Hlousek (eds.), 2007. Viceiiroviiové viddnuti v Evropé: zkusenosti,
problémy a vyzvy. Brno, Masarykova univerzita.
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4. Hlavni charakteristika viceuroviového vladnuti

V poslednich letech nartista pocet akademickych praci vénovanych vlad-
nuti, jejichz autofi pohlizi na politicky systém jako na systém s vétsim po-
¢tem urovni rozhodovani a vladnuti. Navic predstavitelé tohoto teoretického
proudu nejsou schopni postihnout dané problémy obvyklymi politologicky-
mi metodami vyzkumu politiky uvnitt politickych systémut nebo mezi nimi
(zejména komparace) a snazi se proto kombinovat koncepty vyzkumu vefejné
politiky a teorii vychazejicich z mezinarodnich vztahi.

Jako prvni tento koncept predstavil Gary Marks v roce 1992 pfi analyze
evropské strukturalni politiky, ktera byla fizena prostfednictvim spoluprace
mezi mistnimi, narodnimi a nadnarodnimi aktéry (zejména Evropskou ko-
misf), pficemZz ndrodni staty jako jinak dilezity aktér procesu rozhodovani
ztratil prakticky vliv na realizaci této politiky."”> Nasledné byl tento teoretic-
ky koncept pouzit na §ir$i obecnou uroven rozhodovani a vladnuti EU a md
obecné vyznam i pfi vyzkumu vladnuti v ramci narodnich statu.

Zakladnim vychodiskem vicetroviiového vladnuti je presvédceni, ze
v soucasnosti jsme svédky postupné eroze suverenity narodnich statd.'e
Na tomto procesu se podili fada vnéjsich a vnitfnich faktort, jako napt. dere-
gulace obchodu a finan¢nich trhi a nestabilita mezinarodniho kapitalu, ktera
sniZuje vyznam statu pri fizeni ekonomiky."” Suverenita statti je déle snizova-
na kolektivnim rozhodovanim v ramci EU a ptisobenim evropskych nadna-
rodnich instituci. Stat se taktéZ musi potykat se sub-narodnimi autoritami,
které se v radé politik vymanuji z kontroly centralniho statu.'®

S ohledem na omezovéani pravomoci narodnich vlad ve prospéch nad-
narodnich, regiondlnich a mistnich autorit mtizeme sledovat ostry konflikt
mezi viceuroviiovym a statné centralistickym modelem vladnuti. Na evropské

15  Marks, G., 1992. Structural Policy in the European Community. In: Sbragia, A. (ed.). Euro-
Politics: Institutions and Policy Mnaking in the ,New“ European Community. Washington,
DC: Brookings Institution

16 Teorie mezinarodnich vztaht si jiz del$i dobu v§ima problematiky tzv. oslabovani suve-
renity statll, kdy nékteré méné vyznamné statni pravomoci jsou z nejriznéjsich davodi
presouvany na jiné, ¢asto nevladni organizace. Tento teoreticky pristup oznacovany nékdy
jako degovernmentalizace v$ak podle mého nazoru vice odpovida koncepci vicearoviiového
vladnuti nez néjaké nové teoretické koncepce postaveni statu. Navic jde o typickou polito-
logickou zalezZitost, ktera ma minimaélni presahy do mezinarodni politiky.

17 Bulmer, S., 1998. New Institutionalism and the Governance of the Single European Market.
Journal of Common Market Studies, r¢. 21, ¢. 4, s. 366.

18 Hooghe, Liesbet a Gary Marks, 1996. Territorial Restructuring in the European Union:
Regional Pressures. In: Cassese S. a V. Wright (eds). La restructuration de I’ Etat dans les pays
d’Europe occidentale. Paris: Editions La Decouverte, Collection Recherches, s. 342
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urovni se model vicetrovitového vladnuti dostava do rozporu nejen s koncep-
tem liberalniho intergovernmentalismu, ale je nesmifitelny i s nadnarodnim
pristupem k evropské integraci. Zatimco v prvnim pfipadé odmitd akcepto-
vat skute¢nost, Ze rozhodujicimi aktéry evropského integraéniho procesu jsou
jen narodni vlady, v druhém ptipadé nesouhlasi s ndzorem, Ze prohlubujici
integrace vede ke zvy$ovani moci nadnarodnich instituci®. Podle predstavite-
1t tohoto konceptu nédrodni staty maji nadale rozhodujici tlohu v 7adé oblasti
politiky, ¢imz tato koncepce jasné vymezila své postaveni mezi liberalnim in-
tergovernmentalismem a nadnarodnim ptistupem. Podobné i v ramci narod-
nich statt pak mtizeme aplikovat stejny postup, kdy centralni vlada si neustale
udrzuje kli¢ové postaveni v fadé oblasti politiky, prestoze fada kompetenci je
prevedena na niz$i uroven vladnuti.

Vysledkem tohoto teoretického pristupu je pak chépani vladnuti jako slo-
zitého (pluralistického) politického procesu, ktery neni pevné pod kompletni
kontrolou jediného vladnouciho centra, ale maji na ném podil v nékterych
ptipadech vyznamni, jindy méné vyznamni, nicméné obvykle nepominutel-
ni, subnarodni ¢i regionalni aktéfi (napf. lokalni politické strany).

L. Hoogse, G. Marks a K. Blank, autoti jednoho ze zakladnich texti k teo-
rii vicedrovnového vladnuti, poukazuji na rtizné arovné rozhodovani a vlad-
nuti v Evropské unii, pfi¢emz zdtraziuji predevs§im skute¢nost, Ze rozho-
dovaci kompetence nejsou obvykle soustfedény (monopolizovany) v rukou
presné definované skupiny aktért (napf. narodni staty) na jedné drovni, ale
ze jsou sdileny riznymi aktéry na odlisnych urovnich.” Podobnou hypotézu
mizeme v plné mire aplikovat i na proces vladnuti a vefejné spravy na urovni
narodnich stata.

Samoztejmé u fady zejména klicovych politickych a ekonomickych rozho-
dovani nadale funguje mechanismus sdruzovani z4jmut raznych politickych
aktérti na rozli¢nych trovnich vladnuti, nicméné posledni vyzkumy ukazu-
ji, ze subnarodni ¢i regionalni zdjmové skupiny nekondi svou lobbyistickou
¢innost na své urovni. Jsme stale castéji svédky lobbyistického prekrac¢ovani
urovni vladnuti, vytvareni silnych subnarodnich nebo regiondlnich zéjmo-
vych skupin, které se v fadé pripadii mohou stfetnout i se zajmy aktért na na-
rodni urovni (napf. moravistické hnuti na poc¢atku 90. let minulého stoleti).
A pravé podstatou teoretického konceptu vicetroviiového vladnuti je ptijeti

19  Jachtenfuchs,, M a B. Kohler-Koch, 2004. Governance and Institutional Development. In:
Wiener A. a R. Diez (eds.). European Integration Theory. Oxford: Oxford University Press,
5.97-115,5. 102.

20 Marks, G. L. Hooghe a K. Blank, 1996. European Integration from the 1980s: State-centric
vs. Multi-level Governance. Journal of Common Market Studies, ro¢. 34, ¢. 3, s. 343-344.
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skute¢nosti, Ze ve vnitfni politice neexistuje striktni hranice a Ze politické elity
v centru jiZ nejsou jedinym prostfednikem zajmu na narodni Grovni.

Ve své vy$e zminéné kli¢ové studii autofi definovali tfi zakladni rysy vice-
urovnového vladnuti, které jsou pevnym jadrem tohoto teoretického modelu.
Prvni z nich se tyka rozhodovacich kompetenci, které nejsou jen zalezitosti
narodnich vlad, ale také instituci a aktérti na dalsich trovnich. V mnoha sta-
tech jsou subnarodni Grovné hodnoceny jako velmi vyznamné, protoze regi-
ondlni a lokalni autority jsou schopné se prosazovat v narodnich politikach.

Druhy charakteristicky rys vicetrovitového vladnuti je spojen se ztratou
suverenity narodnich stattl. Podle téchto tfi autort kolektivni rozhodovani
na unijni drovni je chapano jako vyznamna ztrata narodni suverenity a kon-
troly evropskych politik narodnimi staty. Vysledkem téchto zavért je odmit-
nuti intergovernmentalistického tvrzeni, Ze kone¢né rozhodovani ztstava
v kompetenci narodnich statii.! Pokud tento rys prevedeme do vnitfni poli-
tiky ndrodnich statd, pak bychom mohli hovofit o ztraté centra v suverenité
vladnuti. Posilovani kompetenci rtznych niz$ich urovni vede automaticky
k oslabovani centralni vlady.

Za tieti politické arény jsou povazovany spiSe za vzajemné propojené nez
za zahnizdéné (nested). Diky tomu je oslabena tloha centralnich aktérii pti
prosazovani narodnich zajmd na ukor rozmanitych kandlti a vzajemnych
propojeni mezi riznymi drovnémi vlady, subnarodni ¢i regionalni. Centralni
vlady jsou nadéle integralni a duleZitou soucasti rozhodovani, ale nejsou je-
dinym propojenim mezi narodni a regionalni arénou, proto spise sdileji, nez
monopolizuji moc, a provadi kontrolu prostfednictvim mnoha aktivit, které
jsou vyvijeny na jejich tzemich.?

Podle G. Markse, L. Hoogha a K. Blanka koncept viceuroviiového vladnuti
nenabizi plnohodnotnou teorii pro vysvétleni systému vladnuti (fungovani
verejné spravy), kdyz misto toho spise usiluje o deskriptivni popis slozitosti
jako zékladniho rysu politického systému a vyzyva nas k pouziti kombinace
rtiznych teorii politického systému k vysvétleni vysledkii fungovani politické-
ho systému. Podle tii vy$e uvedenych autort, vicetroviové vladnuti vychazi
z nékolika zakladnich teoretickych pfistupti a teorii, zejména racionalniho in-
stitucionalismu, federalismu, analyzy vefejné politiky a socialniho konstruk-
tivismu.”

21 Marks, G. L. Hooghe a K. Blank, 1996. European Integration from the 1980s: State-centric
vs. Multi-level Governance. Journal of Common Market Studies, ro¢. 34, ¢. 3, s. 346.

22 Marks, G. L. Hooghe a K. Blank, 1996. European Integration from the 1980s: State-centric
vs. Multi-level Governance. Journal of Common Market Studies, ro¢. 34, ¢. 3, s. 347.

23 Marks, G. L. Hooghe a K. Blank, 1996. European Integration from the 1980s: State-centric
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S pomoci racionalniho institucionalismu se predstavitelé viceuroviiového
vladnuti snazi objasnit pfendsSeni pravomoci na dali instituce a vysvétluji, jak
kolektivnim rozhodovanim mohou jednotlivé vlady ztratit postupné kontro-
lu. Z federalismu je pfevzata vicetroviiovym vladnutim predevsim teze o né-
kolika urovnich rozhodovani a vladnuti a diky analyze vefejné politiky se za-
mérfuji na analyzu zptisobu vladnuti nejen na narodni trovni, ale i na dalsich
rozhranich uvnitf narodniho statu. Socialni konstruktivismus je pak vyuzivan
k pochopeni normativnich u¢inku centrélnich instituci, jako napt. narodniho
parlamentu, ministerstev atd. Z uvedeného teoretického prehledu je ziejmé,
ze koncept vicetroviiového vladnuti je velmi sloZity proces, pti jehoZ vysvét-
leni si nevysta¢ime s jednoduchymi vyzkumnymi metodami.

Pro pochopeni teoretického konceptu viceuroviiového vladnuti je nutné
vysvétlit zakladni rozdily mezi terminy vladnuti (governance) a vlada (gover-
nment). Posledné jmenovany termin je tradi¢né chapan jako instituce statu,
at jiz unitarniho ¢i federativniho, ktery je stfedem politické moci uplatiiované
obvykle hierarchistickym zptsobem. Naopak vladnuti je chapano jako mno-
hem $irsi koncept, jehoz soucasti je vertikalni fizeni spole¢nosti prostfednic-
tvim vétsiho mnozstvi aktérii obvykle jinych nez vlada.

Jak zminuje M. Eilstrup-Sangiovanni, v odborné literatufe neexistuje vse-
obecné prijimana definice viceuroviiového vladnuti. Nicméné vétsina autort
se snazi definovat zakladni rysy tohoto konceptu, ke kterym radi predevsim
mnohocetné aktéry, diferenciaci politického rozhodovani, technokracii roz-
hodovani, nehierarchicky zptisob rozhodovani a neformalni vztahy.*

Politické rozhodovani a provadéni téchto rozhodnuti neni provadéno vy-
hradné ndrodnimi staty, ale naopak zahrnuje velké mnozstvi vefejnych a sou-
kromych aktérii na nejriznéjsich drovnich.® Mezi témito aktéry se miizeme
setkat nejen s regionalnimi autoritami, svazy zameéstnavatel, odborovymi
asociacemi, ale i s nevladnimi organizacemi ¢i multindrodnimi korporacemi.

Podstatou viceuroviiového vladnuti je provadéni politickych rozhodnuti
v riznych sektorech politiky, jako napt. ve vnéjsich vztazich, vnitfnim trhu, ze-
médélstvi nebo Zivotnim prostiedi.’ Nékteré sektory spadaji pouze pod vladni
kontrolu, jiné oblasti politiky jsou arénou regionalnich nebo nevladnich aktéri.

vs. Multi-level Governance. Journal of Common Market Studies, ro¢. 34, ¢. 3, s. 341-378.

24  Eilstrup-Sangiovanni, Mette, 2006. Debates on European Integration. A Reader. Houndmills,
Basingstoke: Palgrave Macmillan, s. 332

25  Caporaso, James, 1996. The European Union and Forms of State: Westphalian, Regulatory,
or Post-Modern. Journal of Common Market Studies, ro¢. 34, ¢.1, s. 32

26 Hix, Simon, 1996. The Transnational Party federation. In: Gaftney, J. (ed.). Political Parties
and the European Union. London: Routledge.
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Vétsina politickych rozhodnuti md viceméné technokraticky charakter.
Kolem specifickych oblasti verejnych politik se vytvareji expertni politické
sité, které se podileji na sestavovani technickych a odbornych expertiz. Pro-
stfednictvim téchto expertiz jsou formulovany politické moznosti, které jsou
predkladany politickym aktértim k rozhodnuti.

V systému ndrodniho vladnuti se setkdvame s obvykle hierarchisticky
usporadanymi vztahy mezi vladou a podfizenymi subjekty ¢i aktéry. Vztah
mezi statem, niz$imi statnimi slozkami nebo nevladnimi aktéry je spise vzta-
hem vzajemné zavislosti nez néjaké subordinace.”

Viceuroviiové vladnuti je charakterizovano predev$im neformalnimi
vztahy mezi politickymi aktéry. Zatimco vlady vychazeji v rozhodovani ze su-
verenity a zdiiraznuji astavni legitimitu, u¢innost ostatniho systému vladnuti
Cerpa ve vét$i mife z neformdlnich norem a procedur, zvykd, neformalnich
dohod a sdilenych predpokladu, které vedou aktéry k prijeti natizeni.

Vzhledem ke svému charakteru model viceurovniové vladnuti vyzaduje
pfimé vyjednavani mezi aktéry umisténymi na rtiznych arovnich rozhodo-
vani. V ramci narodnich statti se miizeme setkat s nékolika zakladnimi typy
administrativniho rozhodovani, zejména s politickymi sitémi, skupinami ex-
perti, regulativnimi agenturami, otevienymi metodami koordinace a pfimou
poradni polyarchii.

K nejpouzivanéj$im zpusobiim viceturoviiového vladnuti patii vyuzivani
tzv. politickych siti,”® které jsou znamé zejména z britské politiky v 80. letech
minulého stoleti. Jejich podstatou jsou neformalni vztahy mezi verejnymi
a soukromymi aktéry, kteti spolupracuji pti feseni problému kolektivni akce.
Typicka sit se skladd ze semi-autonomnich parlamentnich vybort, byrokra-
tickych agentur zastoupenych experty a soukromymi aktéry se specializova-
nymi experty a kompetencemi v dané politické oblasti.

J. Peterson a E. Bomberg zdavodnuji velké mnozstvi podobnych poli-
tickych siti neschopnosti nebo nezajmem vlad zabezpecit realizaci vladnuti
vlastnimi prostfedky, a proto je bfimé rozhodovani ¢asto prenasena na tyto
elitni politické sité, které jsou schopny zabezpecit vyménu informaci a vytva-
fet konsensus prostfednictvim neformalnich vymén a skrytého vyjednava-
ni? V poslednich letech jsme svédky vzniku fady specializovanych agentur,

27  Marks, G. L. Hooghe a K. Blank, 1996. European Integration from the 1980s: State-centric
vs. Multi-level Governance. Journal of Common Market Studies, ro¢. 34, ¢. 3, s. 343-344.

28  Peterson, J., 2001. The Choice for EU Theorists: Establishing a Common Framework for
Analysis. European Journal of Political Research, ro¢. 39, s. 289-318

29 Potom jsme casto svédky ovliviiovani riznych rozhodnuti na narodni turovni, které konci
podivnymi vybérovymi soutéZemi a statnimi zakazkami jen diky tomu, Ze centralni vlada
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pripadné posilovani postaveni jiz stavajicich instituci, které operuji ¢aste¢né
nezavisle na centralnich vladach. K nim mtizeme napt. zaradit velké mnozstvi
semi-autonomnich agentur pro implementaci a kontrolu ekonomické a soci-
alni politiky.*

Podle Giandomenico Majone presun regulativni moci na nezavislé agentu-
ry pfinasi nasledujici vyhody. Za prvé regulativni agentury poskytuji osobam
zapojenych do rozhodovani technické expertizy a specializované informace,
za druhé se vladni Gfednici zbavuji kratkodobé politicky motivovaného stra-
nického natlaku, diky ¢emuz je politické rozhodovani mnohem kontinualni
a stabilnéjsi, a za treti nezavislé agentury zvysuji davéryhodnost politickych
zavazka.” Celkovym vysledkem by méla byt vétsi politicka u¢innost.

Tento jisté teoreticky spravny zavér muze vsak platit jen v zemich s vyso-
kou politickou kulturou. V Ceské republice a v fadé dal$ich zem{ se viak mii-
zeme setkat s vyraznym ovliviiovanim téchto regulativnich agentur ze stran
lobbyistickych skupin a ¢asto ptimo vladnich aktért (politickych stran), kteti
sice zdtraznuji nezavislost téchto agentur, ale soucasné doptedu ovlivni vy-
sledek jejich doporuceni, diky ¢emuz se tak zbavi pfimé osobni politické od-
povédnosti.

Koncept viceturoviiového vladnuti je obvykle kritizovan pro prilisnou
popisnost a neschopnost nabidnout komplexni teoreticky pristup ke studiu
vladnuti. Kritici se taktéz soustredi na provérovani zakladni koncepce viceu-
rovniového vladnuti, zda opravdu subnérodni a regionalni arény maji prislus-
né rozhodovaci kompetence. Z pohledu zastanct unitarni politiky narodni
uroven stéle pod primou kontrolou vlad, zejména prostfednictvim instituci
statu (parlament, vlada, ministerstva, instituce statni spravy, atd.), zatimco
vliv subndrodni arény je zpochybnovan jejich malym prostorem a neschop-
nosti mit vyznamnéjsi vliv na vysledky politik.

G. Marks a L. Hooghe reagovali na tyto kritiky tvrzenim, ze teorie vice-
urovnového vladnuti je normativné mnohem kvalitnéj$i ve srovnani s mo-
censkym monopolem narodnich vlad. Pfi obhajobé tohoto tvrzeni vychazeli
z vy$$i acinnosti, ze schopnosti zlepSovat kapacity k rozsifovani verejné po-
litiky prostfednictvim spoluprace mezi ruznymi aktéry a soutéZenim mezi

prenechala iniciativu néjaké natlakové skupiné. Na evropské trovni se danou problemati-
kou zabyva Peterson, J. a E. Bomberg, 1999. Decision-making in the European Union. Bas-
ingstoke: Macmillan

30 Hix, Simon, 1998. The Study of the European Union II: The ,New Governance® Agenda and
Its Rivals. Journal of European Public Policy, ro¢. 5, ¢. 1, s. 40

31 Dehouse, R., 1997. Regulation by Networks in the European Community: The Role of
European Agencies. Journal of European Public Policy, ro¢. 4, ¢. 2, s. 246-261
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rtiznymi Grovnémi. Taktéz argumentovali posilenim demokratickych prvka
vladnuti, protoze vicedrovniové vladnuti mize mnohem efektivnéji reagovat
na rozmanité ob¢anské preference a politické otazky nez narodni staty.*
Mnohem vyznamnéj$im problémem viceuroviiové vladnuti je skutec-
nost, ze neni schopné zformulovat jasny teoreticky ramec, prostfednictvim
kterého by bylo mozné vysvétlit, jak a pro¢ tento systém funguje. Nicméné
diraz na kazdodenni rozhodovani a prolinajici se vladnuti na nejriznéjsich
urovnich a zejména zduraznéni tlohy dal$ich (obvykle nevladnich) aktéri je
vyznamnym piispévkem této teorie k poznani procesu vladnuti.

5. Typologie viceurovnového vladnuti

Problematika klasifikace a typologie vladnuti je pomérné novym vyzkum-
nym tématem, kterd se viceméné poprvé objevuje v odborné literatute az
na pocatku tohoto stoleti. G. Marks a L. Hoogh jsou autory tfi dalsich zaji-
mavych prispévki z 1. poloviny tohoto stoleti (2001, 2003, 2004), ve kterych
se pokouseli o rozpracovani zakladni typologie viceuroviiového vladnuti.”?
Jejich vzdjemné srovndni je velmi zajimavé a metodické z pohledu problémi
analyzy klicovych aspektli viceuroviiového vladnuti a vyvoje vnimani novych
aspektd, které prispivaji k inovaci podobnych typologii.

Zakladnim kritériem jejich klasifikace jsou samoziejmé kompetence
(jurisdictions), jejich vymezeni, napliovani a realizace. Termin kompetence
v tomto smyslu bychom mohli definovat jako funkéni nebo odbornou pra-
vomoc rozhodnout, kterd je dana konkrétnimu aktéru (aktériim) na urcité
urovni vladnuti, bud formdalnim (napt. na zakladé pravni normy) nebo nefor-
malnim (napt. na zakladé odborné prislusnosti, akceptovanym zvyklostem)
zpusobem.

Na zakladé proménnych kritérii, zejména zda tyto kompetence jsou uréeny
pro obecny nebo specializovany tcel, jestli se izemi jednotlivych kompetenci
vzajemné vylucuji nebo se prekryvaji a zdali jsou tyto vzorce stabilni nebo se

32 Marks, G. a Hooghe, L., 2004. Contrasting Visions of Multi-level Governance. In: Bache, I.
a M. Flinders (eds.). Multi-level Governance. Oxford: Oxford University Press, s. 16

33 Prvni pokusy o klasifikaci najdeme jiz i v jejich dfivéjsich dil¢ich studiich. Srovnej Hoo-
ghe, L. a G. Marks, 2001. Types of Multi-Level Governance. European Integration online
papers, roc. 5, ¢. 1., http:eiop.or.at/eiop/pdf/2001-011.pdf; Hooghe, L. a G. Marks, 2003.
Unraveling the Central State. But How? Types of Multi-Level Governance. Political Science
Series, March 2003, Institute for Advanced Studies, Vienna, http:aei.pitt.edu/530/03/pw_87.
pdf. V roce 2004 publikuji novou prepracovanou typologii. Srovnej Marks, G. a Hooghe,
L., 2004. Contrasting Visions of Multi-level Governance. In: Bache, I. a M. Flinders (eds.).
Multi-level Governance. Oxford: Oxford University Press.
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proménuji, oba autofi vypracovali dva zakladni typy, které oznacili jako Typ I
a Typ II. Pokud by se v$ak autori méli rozhodnout pro jedno kli¢ové kritérium,
pak bezpochyby zvolili véeobecny nebo specificky tcel kompetenci.™

Prvni typ vladnuti pfedstavuje variantu, kdy se moc hierarchicky rozpty-
luje na omezeny pocet neprekryvajicich se kompetenci na omezeném poctu
urovni vladnuti. Kompetence v tomto systému vladnuti sméfuji k vmeéstnani
moci do pomérné sirokych bloki, které se obvykle neprekryvaji a jsou rela-
tivné stabilni. Tento typ viceméné odpovida federalistickému vymezeni, jehoz
podstatou je sdileni moci omezenym poétem vlad operujicich pouze na néko-
lika mélo drovnich vladnuti. Zcela klicové pro tento typ vladnuti je vzajem-
ny vztah mezi centralni vladou a vrstvou neprekryvajicich se subnarodnich
vlad. Subjektem analyzy je jednotlivd vlada spise nez konkrétni politika. Ra-
mec vladnuti zahrnuje $iroky systém, vétsi pocet trovni vlad, které jsou vSak
ve svém poctu omezeny.” Druhy typ vladnuti predstavuje slozity, ménici se
model, jedna se o mozaiku nespocitatelnych, prekryvajicich se kompetenci.

V prvni studii z roku 2001, ve které se pokusili o prvni definovani téchto
dvou zakladnich typt vladnuti, jim pfisoudili nasledujici charakteristiky:

Prvni verze typologie vicetiroviiového vladnuti (2001)

TypI Typ II
Kompetence zahrnujici vice tkoltl (multi- | Kompetence zahrnujici uréity tkol
task) (task-specific)
Vzdjemné se vylucujici kompetence na Prekryvani kompetenci na vech
kazdé ur¢ité trovni urovnich
Omezeny pocet kompetenci Neomezeny pocet kompetenci

Omezeny pocet urovni usporadanych

. Neomezeny pocet irovni kompetenci
kompetenci

Kompetence jsou chépany jako

Kompetence jsou chdpany jako stélé flexibilng

Zdroj: Types of Multi-Level Governance. European Integration online papers, roc. 5, ¢. 1, s. 25.
http:eiop.or.at/eiop/pdf/2001-011.htm (15.¢ervna 2007)

34  Types of Multi-Level Governance. European Integration online papers, ro¢. 5, ¢. 1, s. 3. htt-
p:eiop.or.at/eiop/pdf/2001-011.htm (15.¢ervna 2007). Oba autofi programoveé odmitaji
uzivat konkrétnéj$i oznaceni pro tyto typy, pokud by v§ak mély ziskat néjaké zakladni ozna-
Ceni, pak jako vSeobecné-ticelové kompetence (general-purpose jurisdictions) a specificky
ucelové kompetence (task-specific jurisdictions). Srovnej Hooghe, L. a G. Marks, 2003. Unra-
veling the Central State, But How? Types of Multi-Level Governance. Political Science Series,
March 2003, Institute for Advanced Studies, Vienna, s. 7.

35 Ibid,s. 4
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Pokud podle této tabulky shrneme vlastnosti prvniho typu, pak kompe-
tence zahrnuji vice tkoltl mezi omezenym poctem obvykle dfive existujicich
subnarodnich vlad. Tyto subnarodni vlady funguji na urc¢itém tzemi, takze
nemuze dojit k prekryvani kompetenci. Kompetence jsou omezené, ale do-
state¢né rozsahlé, aby zabezpedily pocetné ukoly. Kompetence se prendasi
na omezeny pocet trovni vladnuti, pfi¢emz obvykle se rozlisuji tfi zdkladni
arovné, mistni (local), sttedni (intermediate) a centralni droven (central le-
vel). Badatelé vedou diskuse o vytvareni dalsich urovni, které v§ak nebyvaji
obvykle prili§ funkeni, pricemz $est v tivahu prichazejicich urovni vladnuti
se povazuje za nadbyte¢né: mistni (local), mezimistni (interlocal), provinéni
(provincial), regionalni (regional), komunitni (community) a narodni (natio-
nal). Poslednim rysem kompetenci prvniho typu je jejich pomérna stabilita,
ke zméné poctu jednotek ¢i drovni vladnuti dochazi pomérné vzacné.*

Prvni typ vladnuti se objevuje po druhé svétové valce v mnoha castech
svéta. Jeho obvyklym projevem je proces decentralizace, kdy centralni stat-
ni moc je prevadéna na regiony nebo lokalni vady. Mezi konkrétni priklady
muize zaradit pfeneseni urcitych federalnich kompetenci na americké staty,
rozpad Sovétského svazu a regionalizace Ruska, Latinské Ameriky, decentra-
lizace Ciny nebo Indie atd.

Druhy typ predstavuje model viceuroviiového vladnuti, které zahrnuje
rozsahly pocet kompetenci a které nejsou soucasti jen nékolika malo trovni,
ale operuji na odli$nych uzemnich stupnich. Tyto kompetence zahrnuji spise
funkéné specifické ukoly, které jsou na rozdil od prvniho typu vice flexibilni
a proménlivé.

Podle této zakladni charakteristiky pak druhy typ vede k systému vlad-
nuti, kde kazdy ob¢an neni zabezpecovan prislusnou tizemni vladou, ale vét-
$im poctem agentur specializujicich se na rtizné verejné sluzby (police, hasici,
zdravotni a socialni péce, doprava atd.) Kompetence se v tomto typu navza-
jem prekryvaji, pficemz pro oznaceni tohoto prekryvani se ¢asto pouziva ter-
minu polycentric pro popis koexistence mnoha center rozhodovani, ktera jsou
formalné nezavisla jedno na druhém.””

Charakteristické pro druhy typ vlddnuti je dale vznik vétsiho poc¢tu kom-
petenci, které mohou byt iniciovany kolektivnimi akcemi skupin obcand.
S timto uzce souvisi i ptisobeni téchto kompetenci na neomezeném poctu
urovni a jejich flexibilni charakter. Druhy typ vladnuti je charakteristicky
na loklni drovni ve Svycarsku, v husté osidlenych oblastech hrani¢nich regi-

36 Ibid,s.5
37 Ibid,s.7
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ont USA a zapadni Evropy, kde miizeme sledovat ¢etné trans-narodni kom-
petence, véetné béznych schizi regionalnich vladnich vidct, regionalnich
rad s parlamentnimi zastupci, konference méstskych starosti atd.*

O dva roky pozdéji L. Hooghe a G. Marks prichazi s druhou typologii
vladnuti, kterd se od prvni li$i v nékolika zdsadnich smérech. Jak je zfejmé
podle niZe uvedené tabulky, oba autofi ztistali vérni dvéma zékladnim typtim,
nicméné snizili pocet péti zakladnich charakteristik na pouhé ¢étyfi, kdyz
opustili kritérium poétu kompetenci. Jak miizeme dale posoudit, dal$i zmény
maji spiSe jazykovy nez obsahovy charakter.

Druha verze typologie vicetroviiového vladnuti (2003)

TypI Typ II
Vseobecné-ucelové kompetence (general- | Specificky tcelové kompetence (task-
purpose) specific)

Neptekryvajici se clenstvi (non-intersecting | Prekryvajici se ¢lenstvi (intersecting
membership) membership)

Omezeny pocet urovni usporadanych

. Neomezeny pocet irovni kompetenci
kompetenci

Siroky architektonicky systém (system-
wide)
Zdroj: Hooghe, L. a G. Marks, 2003. Unraveling the Central State, But How? Types of Multi-Level
Governance. Political Science Series, March 2003, Institute for Advanced Studies, Vienna, s. 7

Flexibilni model

P1i charakteristice prvniho typu oba autofi jiz nehovoii o tfech zéklad-
nich trovnich vladnuti jako v roce 2001, ale konkrétné vyjmenovavaji vech-
ny urovné vladnuti jako mezinarodni, narodni, regionalni, meso a lokélni,
na kterych se mizeme setkat s vSeobecné-ucelovymi kompetencemi. Podle
jejich nazoru na téchto urovnich dochazi k vytvareni souhrnt vicecetnych
funkei, véetné rady politickych odpovédnosti a v mnoha ptipadech i soudnich
systémil a zastupitelskych instituci.* V ostatnich charakteristikach se pak jiz
prili$ nelisi od vyse uvedené definice prvniho typu. Kazdy obcan je soudasti
ruské panenky matroska, ktera predstavuje zakotvené kompetence, ,,ale je zde
jen jedna a pouze jedna relevantni kompetence na urcité teritorialni irovni.“*
V této souvislosti autofi jesté navic zdtraziuji dlouhodobou stabilitu téchto
kompetenci, ktera ¢asto presahuje i obdobi nékolik desitek let.

38 Ibid,s. 10-11

39 Hooghe, L. a G. Marks, 2003. Unraveling the Central State, But How? Types of Multi-Level
Governance. Political Science Series, March 2003, Institute for Advanced Studies, Vienna, s. 7.

40 1Ibid.,s. 7.
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Za kli¢cové rysy prvniho typu oba autofi nadale povazuji omezeni pocet
kompetenc¢nich trovni, $iroky a stabilni architektonicky systém (system-wide,
durable architecture), v ramci kterého se muzeme obvykle setkat s tzv. troj-
slozkovou politickou strukturou, kdyz vedle sebe funguje zvolena legislativa,
exekutiva s profesionalnimi afedniky a soudni systém. Tato struktura se prak-
ticky v rtizné kvalité objevuje na vSech trovnich kompetenci.*!

Charakteristika druhého typu je prakticky totozna s predchozi, nicméné
ve svém ¢lanku z roku 2003 se oba autofi vice opiraji o empirické studie zkou-
majici $vycarské a americké politické realie zejména na lokalni urovni. Zobec-
néni i argumentace ziistava prakticky stejnd, jen je ilustrovana vét$sim poctem
ptikladii z nejriznéjsich ¢asti svéta.*

V roce 2004 byli oba autofi pozadani, aby pro publikaci Multi-level Gover-
nance editovanou I. Bachem a M. Flindersem pripravili studii vénovanou této
problematice.”® Tato jejich posledni typologie je ve srovnani s predchozimi
typologiemi vyrazné upravena a je mnohem prehlednéjsi zatazenim typolo-
gickych kritérii.

Treti verze typologie viceiroviiového vladnuti (2004)

Proménnd kritéria Typ I Typ II
1. Oblast kompetenci Vseobecny ucel Funk¢né specificky
} Nepfekrvvani ) Prekrvvani
2. Clenstvi (membership) |. cprextyvatl (non rexryver
intersecting) (intersecting)
3. Pocet urovni vladnuti omezené Neomezené

Ménici se/flexibilni

4. Systém instituci Siroky systém institucionalni
architektura
5. Vnimani spolecenstvi . o1
nimani spolecenstvi vysoke Nizké
zapojenymi aktéry
6. Privilegované funkce Moznost ovlivnéni (voice) | Vystup (exit)
7. Adresnost politiky Zf?\kladnvi po}itiky véetné Triné/vznikaj ici
prerozdéleni problémy

Pramen: Marks, G. a Hooghe, L., 2004. Contrasting Visions of Multi-level Governance. In: Bache,
L. a M. Flinders (eds.). Multi-level Governance. Oxford: Oxford University Press, s. 22.

41 Ibid., s. 8-9.

42 Ibdid, s.9-13

43 Marks, G. a Hooghe, L., 2004. Contrasting Visions of Multi-level Governance. In: Bache, 1.
a M. Flinders (eds.). Multi-level Governance. Oxford: Oxford University Press, s. 22-28
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Proménna kritéria zvyraznéna kurzivou v tabulkdch (prestoze se lisi
ve slovnim oznaceni) se v obou typologiich obsahové prekryvaji. V typolo-
gii z roku 2001 a 2003 autofi navic uvadéji jesté kritérium poétu kompetenci
a stabilnost ¢i nestabilnost (flexibilni systém) kompetenci, které o rok pozdéji
jiz nepouzivaji. Misto toho v typologii z roku 2004 zavadi ¢tyfi nova kritéria:

P1i srovnani pavodni klasifikace z roku 2003 a nasledujici z roku 2004
muzeme sledovat nékteré zajimavé odlisnosti. Pfi pohledu na tuto typologii je
okamzité ziejmé, Ze se autori rozhodli zaradit do své typologie nova kritéria,
které by presnéji charakterizovaly zakladni typy vladnuti. Zatrazeni novych
kritérii systém instituci (scope of institutions), vnimani spolecenstvi zapojeny-
mi aktéry (sense of community among involved actors), privilegované funkce
(privileged functions) a adresné politiky (policy issues addressed) bylo pfimou
reakci na cetné kritiky akademické obce, ktera reagovala na jejich koncept
vicetroviiového vladnuti.

Prvni ¢tyti charakteristiky jsou naprosto terminologicky i obsahové to-
tozné jako u dvou vy$e uvedenych typologii. Kritérium tzv. membership je
v této typologii chapano tizemné nebo komunélné, tzn. Ze vyznam je polo-
zen na jasném vnimani identity v dané teritorialni oblasti/uzemi. Aktéri, kte-
I jsou zapojeni do procesu vladnuti, vnimaji velmi intenzivné sounélezitost
k dané komunité a pevné haji svou narodni, regionalni, lokalni nebo etnickou
identitu.

Cilem kritéria privilegované funkce je ukazat, zda prislusna vicetroviova
vlada md schopnost se ,,projevit®, jinymi slovy, zaujmout své misto v procesu
vladnuti. V pripadé evropské integrace jde o zptisob zviditelnéni ¢lenskych
statd ¢i jinych trovni vlddnuti, jejich schopnosti ovlivnit, pfipadné formovat
EU legislativu. Protipolem ,,zviditelnéni® je tzv. exit mechanismus, ktery pred-
stavuje schopnost aktérii rozbit alianci nebo vytvorit novou k dosazeni reali-
zace dil¢ich zajmu. Posledni kritérium adresnosti politiky rozdéluje oba typy
vladnuti podle zaméteni na zakladni politiky, véetné diskutabilniho pterozdé-
lovéni na jedné strané a prebirani odpovédnosti za vytvoreni a uchovani dob-
fe fungujiciho trzné obchodniho rezimu nebo spole¢ného, jednotného trhu.*

Prvni typ viceuroviiového vladnuti je podle obou autort zastoupen faktic-
ky u kazdého evropského statu nebo prinejmensim u téch, kteti jsou ¢leny EU.
Druhy typ vicetroviiového vladnuti je zastoupen na globalni urovni vladnuti,
napt. v preshrani¢ni spolupraci v USA a zapadni Evropé, pfipadné na lokalni

44 Warleigh, Alex, 2006. Conceptual Combinations: Multilevel Governance and Policy Net-
work. In: Cini, M. a A. K. Bourne. Palgrave Advances in European Union Studies. London:
Palgrave Macmillan, s.86.

48



urovni mnoha zédpadnich statt.*® Kritici viceuroviiového vladnuti se rozchazi
v definovani modelu vlddnuti v Evropské unii. Zatimco G. Marks a L. Hooghe
fadi unijni model vladnuti do prvého typu vladnuti, fada autort poukazuje
na ¢etné skute¢nosti (vliv mistnich vlad a preshrani¢ni spoluprace na vlad-
nuti, problematika flexibility/derogaci/politiky neucasti atd.), které by unijni
model vladnuti spise fadil do druhého typu vladnuti.*

Velké mnozstvi opravnénych kritickych postfehtt o charakteru vladnuti
v EU nas vede k zavéru, Ze vySe naznacena dvou-kategoridlni typologie neni
pro postizeni vladnuti v EU s nejvétsi pravdépodobnosti prili§ pouzitelna.
Podle naseho nézoru by bylo velmi rozumné se vrétit k ptivodnim ¢tyfem
zakladnim kritériim a k dvéma zakladnim typtm priradit jesté jeden, ktery
by predstavoval uréitou symbidzu ryst prvniho a druhého zakladniho typu.
Jeho hlavnim rysem by méla byt prechodnost a mél by zachycovat predevsim
dynamic¢nost a proménlivost procesu vladnuti na riznych trovnich EU.

Zarazeni tohoto nového typu ostatné vychazi z definice Evropské unie
jako politického systému, ktery se chova jako politicky systém, ale politickym
systémem jako takovym neni. Souc¢asna EU se nachazi v procesu postupné
premény v politicky systém, ve kterém se aplikuje zvlastni model vladnuti,
ktery by mél byt pevnou soucasti obecné typologie vladnuti.”

6. Zaver

Problematika vicetiroviiového vladnuti (a rozhodovani) je jednim z mo-
dernich ptistuptl k feSeni nékterych otazek fungovani moderni verejné spra-
vy. Neni to v8ak jen teoreticky koncept, ktery by se tykal zptisobti vladnuti.
Na urovni statu jsme neustdle svédky procest, kdy stat casto z politickych
nebo ekonomickych divodu presouva nékteré své funkce na jiné subnarod-
ni nebo regionalni (¢i nadnarodni aktéry).* Jejich analyza a zobecnéni mtize
vést k diskusi o oslabovani statu (oslabovani suverenity) jako takového, ale
podle nageho nazoru nejde o oslabeni, ale naopak o zefektivnéni ¢innosti mo-

45 Marks, G. a Hooghe, L., 2004. Contrasting Visions of Multi-level Governance. In: Bache, 1.
a M. Flinders (eds.). Multi-level Governance. Oxford: Oxford University Press, s. 22-26.

46 Warleigh, Alex, 2006. Conceptual Combinations: Multilevel Governance and Policy Net-
work. In: Cini, M. a A. K. Bourne. Palgrave Advances in European Union Studies. London:
Palgrave Macmillan, 86-87.

47 K problematice rozpracovani vlastni typologie vladnuti v Evropské unii se vratime v dil¢i
studii pro ¢asopis Contemporary European Studies.

48 O ekonomickych duvodech jsme se jiz zminili vyse, co se tyka politickych diivodi, mizeme
se setkat se snahou statu prevést na jiné aktéry politickou odpovédnost za nepfilis popularni
rozhodnuti.
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derniho statu v obdobi globalizace evropské a svétové politiky, které v zad-
ném pripadé nezpochybnuje suverenitu narodniho statu.*

Viceurovinové vladnuti je vS§ak mnohem $irsi termin, protoze se vztahuje
na vice trovni vladnuti a vice specifickych aktért v ramci jednoho politického
systému. Tento koncept v Zadném pripadé nezpochybnuje nadile vyznam-
nou tlohu centralnich vlad pti rozhodovani v klicovych vetejnych politikach.
Nicméné koncept viceuroviiového vladnuti svym dirazem na studium kaz-
dodennich zalezitosti, rozhodovani a vladnuti velmi presvéd¢ivé dokazuje, ze
v procesu rozhodovani nejsou jen zasadni a kli¢ové rozhodovani na centralni
urovni za ucasti nejdulezitéjsich aktérii (vladnoucich politickych stran), ale Ze
je mozné také diky stovkam drobnych, méné vyznamnych rozhodnuti a jejich
implementaci ¢asto méné vyznamnymi aktéry na niz$ich trovnich politické-
ho systému. A to je podle naseho ndzoru velmi dulezitym aspektem moder-
nizace vetejné spravy, kdy se centrum rozhodovani v fadé ptripadt posouva
blize k jednotlivym ¢lentim spole¢nosti (ob¢antim)

Viceurovnové vladnuti je velmi izce propojeno s problematikou vlastniho
procesu rozhodovani. Jestlize od vzniku narodnich statti v 19. a 20. stoleti byly
rozhodujicimi aktéry zejména narodni vlady a jejich politické elity, v souvis-
losti s prohloubenim demokratickych procest jsme svédky vzniku kompliko-
vané viceuroviové sité rozhodovani a vladnuti, na kterém se podileji nejrtiz-
néj$i aktéfi z rtiznych drovni: narodni, regiondlni, subnarodni a lokalni. Toto
sdileni moci se realizuje jak horizontalnim zptisobem, tzn. mezi institucemi
statu, tak vertikdlné, tzn. mezi ndrodnimi a jinymi trovnémi. V nékterych
ptipadech vertikalniho rozhodovani a vladnuti je dokonce nékdy vynechana
narodni troven, ¢ehoZz mohou vyuzit zajmové skupiny ¢i politické strany ne-
disponujici dostate¢nou podporou na narodni trovni k prosazeni svych za-
jmu i na nadnérodni trovni (napf. v Radé Evropy, EU, OSN atd.)

Vicetrovnové vladnuti je vyznamnym teoretickym konceptem, ktery po-
dle naseho nazoru bude hrét v nasledujicich desetiletich stale vétsi roli v pro-
cesu decentralizace a modernizace verfejné spravy. Viceuroviové vladnuti vni-
ma stat jako politické spolecenstvi (polity), kde moc a vliv jsou uplatiovany
na mnoha trovnich vlady.

Bohuzel na vyraznéj$i prosazeni vicetroviového vladnuti md bezpro-
stfedni vliv rozhodovani vladnoucich politickych stran. Pokud se na narodni,

49  Nase tvrzeni se samoziejmé tyka jen naprosto dobrovolném rozhodnuti statu o preneseni
kompetenci na jiné aktéry. Pripady, kdy je stat nasilné prinucen, aby se vzdal casti své su-
verenity ve prospéch jinych aktérti nebo dokonce néjakého jiného statu nebo nadnarodni
instituce, nepatfi pod pojem vicetrovinového vladnuti. Zakladnim principem vicetrovio-
vého vladnuti musi byt nezbytné pluralita a demokratické rozhodovani.
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krajské ¢ilokalni trovni prosadi predstavitelé politickych stran, které dlouho-
dobé preferuji koncepci unitarniho statu (v ¢eském prostredi zejména ODS),
pak centrum politické moci a rozhodovani se bude nachazet v parlamentu,
aniz by byl néjak korigovan ¢i zpochybnovan z nizsich Grovni.

Zajimava situace v$ak vznikd v pripadech, kdy niz$i vladnouci trovné
(kraje, obce) jsou ovladnuty jinymi politickymi subjekty ¢i dokonce regio-
nalnimi uskupenimi, které povazuji za svou prioritu pfiblizit obéantim svych
regionu vefejnou spravu. V tomto pripadé pak dochazi k rozsdhlym konflik-
tim mezi centralni, krajskou a lokalni vladou ohledné prenaseni kompetenci,
financovani vykonavani prenesené statni spravy, atd. V posledni dobé se pak
jesté mizeme setkat s dalsim vyznamnym vnitropolitickym faktorem, a to
jsou rozdilné vlady na krajské a lokalni arovni, které taktéz mohou vytvaret

vevys

silngjsi tlak na prosazeni modernizace verejné spravy.
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Modernization of Public Administration from
the multilevel governance point of view

doc. PhDr. Vlastimil Fiala, CSc.
Faculty of Law, Palacky University, Olomouc

1. Introduction

For the last two decades, we have been witnessing a substantial transfor-
mation of Czechoslovak and subsequently, the Czech political system. At first,
major changes took place on the highest level of political governance. System
of one governing party was abolished, an unlimited competition of politi-
cal parties has developed and first free and democratic elections were organ-
ized. Communist elites were substituted by elites of the new political parties.
Gradually, principles of a democratic society are consolidated and the politi-
cal culture changes.

Public Administration, which has a key role for correct functioning of
every state, has also been a part of vast transformation of former communist
society. By the medium of Public Administration, program objectives of gov-
erning political parties are realized and it is a place where every citizen gets
into direct contact with the state. For that reason, vast society transformation
could not leave the Public Administration aside because in the past, it became
a prolonged instrument of communistic government and actually one of the
main sources of communist power performance.

Majority of current Czech works dedicated to various aspects of Public Ad-
ministration modernization (Vale$ and coll. 2006, Pomaha¢ - Vidldkova 2002,
Briina 2003,. Hendrych 2003) focuses on the description and analysis of adopt-
ed legal norms and their impact on Public Administration functioning. These
works usually have an overview and descriptive nature and they are not too
concerned with theoretical analysis of Public Administration modernization
research. From time to time, there are attempts to bring cases from abroad, but
again, it is rather a description of a given situation than some practical analysis,
generalization and comparison with the Czech Public Administration.

With regard to modern political theories, we must ask ourselves a basic
question, what theories along with connected methodology should be used
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when analyzing these interesting processes. Obviously, the key question is set-
ting the subject and main objective of a research. In expert foreign literature,
two basic terms are distinguished in relation to Public Administration, they
are public administration and public management. The first term’s subject of
analysis covers mainly history of Public Administration, structure of Public
Administration, functioning, financing and tasks of bureaucracy, various le-
gal regulations etc., whereas the second term covers practically only man-
agement of Public Administration. It is clear that both subjects of analysis
logically overlap (bureaucracy, human resources, application of effective legal
norms in practice etc.).

Several theories of different social sciences are used in the Public Admin-
istration research of both of these subjects, especially sociology, economy and
politics. Key theories which might be useful in analyzing the Public Admin-
istration particularly in its public administration concept are organization
theory (Scott 1981), institutional theory (March — Olsen 1984), formal theory
(Hammond 1996), general theories of government and leadership. Recently,
other theories have continuously appeared and become very popular not only
on a national level but also on a supranational level, specifically within the
framework of European integration. Notably, we have in mind the theory of
social constructivism, political networks and last but not least, the theory of
multilevel governance.

The lastly mentioned theory of multilevel governance in particular in-
creasingly becomes a centre of political scientists who point out the stronger
direction of national states to bigger devolution (Great Britain, Italy), decen-
tralization (France, Spain) and sometimes even to federalization (in Europe,
there is an interesting development from the unitary state to federation in Bel-
gium). Borders of governance become confusing because of these processes
and different levels of governance within national states become an important
aspect of political systems functioning.

The following study aims to introduce basic theoretical concepts of mul-
tilevel governance and to outline options of its use in Public Administration
modernization research. Very brief overview of Public Administration develop-
ment and its modernization in the Czech Republic is a part of the study, as well.

1. Brief nature of Czech Public Administration evolution

Performance of state administration and self-government is a part of mod-
ern Public Administration. In the previous period, both of these institutions
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were fully under control of the communist party which fully controlled not
only state administration but also self-government in order to enforce their
political goals. Practically, no decision on any level could be made without the
agreement or knowledge of the Communist party.

Purification of Public Administration took place a lot slower and harder,
than fundamental political changes on higher political stages. Number of
state officials on various levels kept their position and with fear, they observed
quick political changes. Before November 1989, the KSC (i.e. Communist
Party of Czechoslovakia) had around 1.7 million members, but in several
months after the revolution, its members massively left the party (it is esti-
mated that 1.5 million persons left KSC). Majority of these persons were in
KSC for the very reason to have the possibility to be in directing positions and
to work in Public Administration.

Consequently, the society radicalization decreased on all levels and the so-
ciety seemed to be satisfied with changes which took place in 1990 (especially
the win of Citizens’ forum in June elections). Incompetent people remained in
many Public Administration places as they held their position in the previous
regime thanks to their membership in KSC.

It took a couple of years of (not) functioning of the new political system for
the new political elites to focus on consolidation of democratic principles of
political system operation, purification of ministries, police, army or to com-
mence economical reforms and it came to light that the revolution impacted
only some pillars of communist power and that only in main centers of politi-
cal power. In a number of medium and smaller towns and particularly in the
country, the political system democratic change seemed to have no influence.

Hindsight indicates that new political elites largely underestimated the
situation out of Prague, Brno, Ostrava and other major cities which allowed
many former communist functionaries and members to change the political
party (they often entered CSSD or even ODS) or they just stepped off KSC to
keep their positions in Public Administration.

The main problem may not even be their membership in KSC, but pri-
marily their ingrained political style of management they were taught dur-
ing the functioning of communist system. These people could not become a
motor of new Public Administration reform because they totally lacked own
initiative and furthermore, they did not want to be involved in respective re-
forms because someone could highlight their communist past.

Reform of Public Administration therefore proceeded very slowly and in
many cases not too consistently. Moreover, it seemed that new political elites
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like absolutely loyal workers of Public Administration with communist past
who are only formal performers of their decisions even in cases where it is
evident that significant management errors occur or it is clear that state prop-
erty is tunneled.

So-called renewal of self-government and Public Administration (1990-
1992) had more or less formal character in many cases. One of the first changes
carried out by the new government was the renewal of Public Administration
system which contrarily to the communist system renewed self-government
on the level of municipalities and towns alongside the state administration.
Eventually, this change was embedded by Act no. 294/1990 Coll., where its
Articles 86 and 87 included provision that the basis of local self-government is
a municipality which operates as a legal entity with a right decide upon its own
property and is led by people chosen in democratic elections. Other changes
affecting the functioning of municipalities were covered by Act no. 367/1990
Coll., on municipalities, which set forth rights of the citizens towards a munici-
pality, ways of merging and dividing municipalities, separate and transferred
competency of municipalities and individual municipal bodies.

In the following four years, long discussions were held as to the character
of municipal assemblies, direct or indirect election of mayors, local referenda,
all of which was finally dealt with by Act no. 298/1992 Coll., on elections to
municipal assemblies and on local referendum which was later amended a
little by Act no. 152/1994 Coll.!

Deputies of Czechoslovak Parliament faced a number of clashes regard-
ing the question of Public Administration structure. One of the outcomes
of these discussions was not a very fortunate agreement on abolishment of
regional national committees?, transformation of district national commit-
tees to district bodies where different political representations (especially the

1 From the previous legal regulation, the topic of elections to municipal assemblies was
put away and therefore the Act no. 298/1992 Coll. remained effective only for the local
referenda. In December 2001, the new Act no. 491/2001 Coll., on election to municipal
assemblies was enacted, however, it only assumes some legal regulations from the previous
law which led to the existence of two effective acts on elections to municipal assemblies
(actually three including Act no. 294/1990 Coll.).

2 Regional national committees (hereinafter “RNC”) were mainly understood as prolonged
instruments of communist political power and none of the politics then realized their task
in Public Administration. Moreover, in many cases the division of regions continued, e.g.
existence of regional courts, prosecutors” offices, system of regional bodies of the Police
of the Czech Republic, regional financial administration, regional hygiene stations or the
environment protection. Competencies of RNC were assumed either by central institutions
or newly established district bodies (on the basis of District national committees).
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Slovak and Moravian) raised the question of higher level of territorial self-
government which ought to have substituted existing three — levels system
of Public Administration organization. June 1992 elections and particularly
absolute inability of the highest representatives of political power (V. Klaus of
ODS and V. Mec¢iar of HZDS) to agree on the character of economic reform
interrupted all discussions on future change of Public Administration as divi-
sion of Czechoslovak state became center of political representation’s atten-
tion (Pomahac and coll. 2002: 242).

In the following years (1992-1997) political elites fully exhausted their
post-revolution potential towards the reform of Public Administration and
so-called question of “second level” of territorial administration became an
unasked topic especially for centralistic ODS supporting unitary character
of Public Administration. That was even more interesting from the politics
point of view since the issue of Public Administration reform was relatively
a significant topic of program announcement of the first Czech government,
it was actually defined as a condition of successful economic transformation.
The pronouncement also mentioned establishment of detailed legal frame-
work which allows for the constitution of self-governing units (Program an-
nouncement of Czech government dated 30" December 1992).

In the years 1992-1997, it gradually turned out that elimination of region-
al middleman appears as a rather unfortunate revolutionary solution. In the
practice, the middleman was significantly absent particularly in the admin-
istration of larger areas. Government and individual ministries resolved the
absence of regional middleman by origination of several regional detached
working places (so-called de-concentrates), which assumed some of the
functions previously secured by regional bodies. Financial intensity became
a negative feature of this process (high number of regional de-concentrates
and different ministries existed) and high confusion, non-coordination and
fragmentation were characteristic. Another problem consisted of a certain
democratic deficiency since citizens could only decide upon public admin-
istration matters on a local (elections to local assemblies) or national level
(parliamentary elections).

Real reform and own modernization of Public Administration took place
in 1997, when the coalition government presided by V. Klaus fell down and
the power was assumed firstly by caretaker government of Josef Tosovsky and
subsequently after their win in June 1998 elections, minority government of
CSSD led by Milo§ Zeman. After 1998, we may note three basic stages of Pub-
lic Administration modernization, establishment of regional level of adminis-
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tration, establishment of so-called third type municipalities and abolishment
of district bodies and finally, reform of state administration in particular on
the level of central state bodies. (Vale$ 2006:73)

However, enforcement of Public Administration reform was not an easy
political decision. Parliament witnessed huge fight as far the aggregate num-
ber of regions is concerned, possible options comprised of a return to previ-
ous organization after 1960 (eight regions) or the concept which would be
corresponding more to natural regional centers (12-15 regions). Law makers
along with the government have finally decided for the option of 14 regions
which by and large corresponded with regional organization after 1949. New
state organization was regulated by Act no. 347/1997 Coll,, effective since 1*
January 2000.

Realization of Public Administration reform was prepared by caretaker
government of J. ToSovsky but the definitive concept and realization remained
for the minority government of M. Zeman which regarded Public Adminis-
tration reform as a program priority. During 1999, there were long discussions
held on political scene as to the character of regional bodies but eventually the
mixed model prevailed and newly established self-government bodies should
have also performed state administration in transferred competency. Legal
framework of regional organization and its competencies were consequently
regulated by Act no. 129/2000 Coll. First elections to regional assemblies took
place on 12 November 2000.

Second phase of the Public Administration reform was connected with
the process of decentralization on the district level as the district bodies were
abolished by Act no. 320/2002 Coll. with effect to 31* December 2002. In rela-
tion to the necessity of district bodies’ competency transfer to other level, vast
discussion developed which led to the creation of so-called third type mu-
nicipalities with an extended competency, who were authorized by the state
to perform state administration.

Lastly, the third phase of Public Administration modernization (rationali-
zation of state administration with stress to central units) runs inconsistently
and very slowly. That is caused by financial reasons but also by the lack of
will of political representatives leading the ministries to dispose of decision
authorities for regional level. It may be presumed that current right-wing coa-
lition led by ODS regards modernization and mainly restructuralization of
Public Administration competencies (and their logical transfer to the regional
level) as second-rate political problem. Moreover, the program announce-
ment of the government dated 4™ August 2010 corroborates that.
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2. Concept of multilevel governance

The concept of multilevel governance is firstly mentioned within the re-
search of rather supranational entities, especially in connection with the re-
search on European integration process. In the last decades, there have been
more and more political scientists who are methodologically based on a per-
suasion that European Union acts as a political system.’

If some people reckon that it is the newest trend in the research on Euro-
pean integration, they might be probably surprised when they find out that
similar discussions were held already in 60’s and 70’s. It was back then already
when authors understood European community more as a political system
(polity) than an arena where inter-state negotiations take place.

Leo Lindberg, Stuart Scheingold and David Puchala belonged among the
first pioneers in this field who regarded European communities as a form-
ing political system.* Mentioned authors regularly and in detail concerned
themselves with the issue of level of governance and decision making. Some
thoughts on multilevel governance also appear in the work of Ernst Haas®,
nevertheless, in the following period of European integration stagnation in
the 70’s, these opinions did not cause any response in the academic field.

3 Comp. Hix, Simon, 1994. The Study of the European Community: The Challenge to
Comparative Politics. West European Politics, vol. 17, no. 1, p. 1-30; Hix, Simon, 1995.
Parties at the European Level and the Legitimacy of EU Socio-Economic Policy. Journal
of Common Market Studies, vol. 33, p. 527-554; Hix, Simon, 1996. The Transnational Party
federation. In: Gaftney, J. (ed.). Political Parties and the European Union. London: Routledge;
Hix, Simon, 1998. The Study of the European Union II: The ,New Governance“ Agenda
and Its Rivals. Journal of European Public Policy, vol. 5, no. 1, p. 38-65; Hix, Simon, 2005.
The Political System of the European Union. 2. vydani. Basingstoke: Palgrave; Caporaso,
James, 1996. The European Union and Forms of State: Westphalian, Regulatory, or Post-
Modern. Journal of Common Market Studies, vol. 34, no.1, p. 29-52; Caporaso, James,
1998.Regional Integration Theory: Understanding our Past and Anticipating our Future.
Journal of European Public Policy, vol. 5, p. 1-16; Marks, G., 1992. Structural Policy in the
European Community. In: Sbragia, A. (ed.). Euro-Politics: Institutions and Policy Mnaking in
the ,,New* European Community. Washington, DC: Brookings Institution; Marks, G., 1993.
Structural Policy and Multilevel Governance in the European Community. In: Cafruny, A.
and G. Rosenthal (eds.). The State of the European Community II: The Maastricht Debates
and Beyond. Boulder, Co.: Westview Press; Scharpf, Fritz, 1997. Introduction: The Problem-
Solving Capacities of Multi-Level Governance. Journal of European Public Policy, vol. 44, p.
520-538; Scharpf, Fritz, 2000. Notes Towards a Theory of Multi-Level Governance in Europe.
Discussion Paper 00/5. Berlin: Max-Planck-Institut fiir Gessellschaftforschung
Compare Lindberg 1963, 1967, Lindberg and Scheingold 1970, Puchala 1972

4 Compare Lindberg 1963, 1967, Lindberg and Scheingold 1970, Puchala 1972

5  Haas, Ernst, 1976. Turbulent Fields and the Theory of Regional Integration. International
Organization, vol. 30, no. 2, p. 197
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Nonetheless, the theory of multilevel governance has a wider impact as
it is not applied only to the issue of European integration. The key question
of political system research is the issue of governace which includes the pro-
cess of political decision making, implementation and assessment (control of
practical realization) of rules. Whereas in the past, research aimed at hierar-
chical and institutionalized ways of governance dominated, new theoretical
approaches also emphasize vertical level of governance and involvement of
not only the main actors presented at the national level by political parties and
state institutions but also less significant actors, including NGOs and interest
groups on subnational or regional level.

New theoretical approaches to governance which supplement existing
theories and approaches of international relations or they sometimes even
fully substitute them, become a primary point of a large number of authors
interest. Supporters of a federalist approach come with the concept of sharing
powers not only between states but also within states. Supporters of interna-
tional relations theories try to broaden theories of international regimes with
features of political decentralization within the states.® Although many au-
thors analyze the issue of governance from the functioning of European inte-
gration view, their thoughts have a more general character and in our opinion,
they are fully applicable also to the issue of governance in political systems of
individual national states.

In connection with the issue of governance, literature uses a number of
other expert terms which may be classified with help of G. Marks and L.
Hooghe into basic categories accordingly to basic theoretical approaches that
have common basis in rejection of the unitary government concept.

Various expert studies use mainly terms multi-tiered governance, multi-
level governance, network governance, respectively consortio and condo-
minio. In order to define similar phenomenon related to governance, the
theory of international relations uses multi-lateral cooperation, global gov-
ernance, fragmegration’ and multi-perspectival governance.

6  Hooghe, L. and G. Marks, 2003. Unraveling the Central State, But How? Types of Multi-
Level Governance. Political Science Series, March 2003, Institute for Advanced Studies,
Vienna, p. 2

7 It is a fully new expert term which connects terms of fragmentation and integration.
The substance of this term is the opinion that in politics, regular clashes and mutual
interpenetration between globalization, centralization and integration on one side occur and
one the other side they occur between transfer of authorities to local level, decentralization
and fragmentation . It was introduced in the expert discussion by J. Rosenau in his chapter
String Demand, Huge Supply: Governance in an Emerging Epoch. In: Bache, 1. and M.
Flinders., 2004. Multi-Level Governance. Oxford: Oxford University Press, p. 80-82.
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Theory of federalism introduces a number of very specific terms: multiple
jurisdictions, multi-level government or governance, multi-centered govern-
ance, matrix of authority, decentralization, competing jurisdictions, market-
preserving federalism, or respectively functional, overlapping, competing
jurisdictions — FOC]J. Supporters of local government prefer multiple local
jurisdictions, fragmentation vs. consolidation and polycentric governance.

Authors seeking explanation of the issue of governance in the analysis of
public politics, turn to polycentric governance, governance by networks and
multi-level governance. Even though every single one of these terms is specitf-
ic in a certain way, they all represent the means of transferring power from the
central government either up to a supranational level or down to subnational
level or in a subsidiary way to public/private networks.®

What is characteristic for all the mentioned theoretical approaches is the
common use of the multilevel governance term which is also close to so-called
polycentric governance (governance in more centers). This term does not ap-
pear only with the theory of international relations where it is close to the
term of multi-perspectival governance, and the theory of local government
introduces polycentric governance. It seems that all the mentioned theoretical
approaches remain aloof to the model of unitary government in a certain way.

M. Eilstrup-Sangiovanni classifies the aforementioned basic political sci-
ences approaches into two categories. The first category, which is not a point
of this study’s interest, is called comparative political science approaches to
European integration where all approaches analyzing political system of the
EU by basic methods of political sciences are included. His second category
is much more significant for us because it includes approaches of so-called
multilevel governance.’

If we attempt to apply both categories to the functioning of political system
of a national state then within the first category, we may focus on regular aspects
of political system research, such as institutions, political parties, elections,
public opinion, national identity, interest groups etc., and within the second
category which is going to be analyzed in detail further, the national state is un-
derstood as a special form of a complex multilevel system where the process of
decision making and enforcing the decision is conducted across multiple levels.

8  Compare Hooghe, L. and G. Marks, 2003. Unraveling the Central State, But How? Types
of Multi-Level Governance. Political Science Series, March 2003, Institute for Advanced
Studies, Vienna, p. 3 and Hooghe, Liesbet and Gary Marks, 2001. Types of Multi-Level
Governance. European Integration online papers, vol. 5, no. 1, p. 3. http:eiop.or.at/eiop/
pdf/2001-011.htm (15.¢ervna 2007)

9  Eilstrup-Sangiovanni 2006:328
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Accordingly to some authors, in the analysis of governance, it is necessary
to mutually and closely interconnect some of the abovementioned theoretical
approaches. For instance, Alex Warleigh creates so-called conceptual com-
binations from the multilevel governance and analysis of political networks
because in his opinion, their mutual interconnection is more effective in theo-
retical understanding of the process of decision making and governance in
political systems. A. Warleigh argues that multilevel governance is a concept
which allows us to explain basic type of a society (polity) and what is the di-
rection of society’s evolution whereas the analysis of political networks helps
us to understand the complicated process of alliances construction, negotia-
tion and discussion by the medium of which the public politics are currently
created.”

Main representatives of this currently very dynamic theoretical approach
to research of governance are mainly the already mentioned G. Marks, L.
Hooghe, S. Bulmer, B. Kohler-Koch and M. Jachtenfuchs." Relatively strong
interest in this theoretical approach may be also observed in the Czech po-
litical sciences community. In 2002, an important publication of B. Richova
and V. Fiala as editors was published, and it included an analysis of multilevel
governance in the process of decentralization.'? In 2005, International Insti-
tute of Political Science of Masaryk University organized a conference “Mul-
tilevel government: theory, approaches, methods” and the respective papers
were published in a publication with the same name." The last considerable

10  Warleigh, Alex, 2006. Conceptual Combinations: Multilevel Governance and Policy
Network. In: Cini, M. and A. K. Bourne. Palgrave Advances in European Union Studies.
London: Palgrave Macmillan, p. 77.

11 Bulmer, S., 1994. The Governance of the EU: A New Unstitutionalist Approach. Journal of
Public Policy, vol. 23, no. 4, p. 351-380; Hooghe, L. 1996. Cohesion Policy and European
Integration: Building Multi-level Governance. Oxford: Oxford University Press; Jachtenfuchs,
M., 2001. The Governance Approach to European Integration. Journal of Common Market
Studies, vol. 39, no. 2, p. 245-164; Kohler-Koch, 1996. Catching Up with Change: The
Transformation of Governance in the European Union. Journal of European Public Policy,
vol. 3, p. 359-380

12 Fiala, Vlastimil and Blanka Richovéa (eds.). 2002. Uloha politickych aktérii v procesu
decentralizace. Olomouc, Prague: Nakladatelstvi Moneta — ME. Within the project GACR
,Uloha politickych aktérii v procesu decentralizace* a collection of papers from a conference
was published as well as other shorter studies in Politologicka revue.

13 Fiala, Petr and Maxmilidn Strmiska (eds.). 2005. Viceiiroviiové vilddnuti: teorie, pristupy,
metody. Brno: Centrum pro studium demokracie a kultury. Although the name of the
publication prima facie promises development of an interesting topic, it is an non-
systemized collection of conference papers which with few exceptions does not include any
more significant theoretical study dedicated to multilevel governance .
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contribution to this issue is a collection of studies which was released in 2007
under redaction of B. Danc¢dk and V. Hlousek “Multilevel governance in Eu-
rope: experience, problems and challenges*

In the following text, we will firstly concern ourselves with main features
of multilevel governance, their typology and we will try to indicate certain
limitations of this modern theoretical approach.

3. Main characteristics of multilevel governance

Lately, the number of academic works dedicated to governance has been
increasing and their authors regard the political system as a system with high-
er number of levels of decision making and governance. Furthermore, repre-
sentatives of this theoretical trend are not able to describe the given problems
of the politics inside the political systems or between them with ordinary
political science research methods (especially comparison) and they try to
combine concepts of research of public politics and theories arising out of
international relations.

Gary Marks was the first one to introduce this concept in 1992 in the anal-
ysis of European structural politics which was directed through the collabo-
ration between local, national and supranational actors (especially the Euro-
pean Commission), where the national states as otherwise important actors
of the process of decision making practically lost influence on the realization
of these policies." Subsequently, this theoretical approach was used to a wider
level of decision making and governance of the EU and it generally has an
impact to the research of governance within the national states.

The basic starting point of multilevel governance is the conviction that
nowadays, we are witnessing gradual erosion of national states’ sovereignty.'¢
Many inner and outer factors participate in this process, e.g. deregulation of

14  Danddk, Bretislav and Vit Hlousek (eds.), 2007. Vicetiroviiové viddnuti v Evropé: zkusenosti,
problémy a vyzvy. Brno, Masarykova univerzita.

15 Marks, G., 1992. Structural Policy in the European Community. In: Sbragia, A. (ed.). Euro-
Politics: Institutions and Policy Making in the ,New* European Community. Washington, DC:
Brookings Institution

16 For a longer period of time, the theory of international relations observes so-called
weakening of states’ sovereignty when certain less significant state powers are transferred
to other, often non-governmental organizations, for various reasons. In my opinion
however, this theoretical approach sometimes called degovernmentalization corresponds
with the concept of multilevel governance more than any new theoretical concepts of state.
Furthermore, it is a typical political science matter which minimally exceeds to international
politics.
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trade and financial markets and instability of international capital which re-
duces the relevance of state in directing the economy."” Sovereignty of states is
further reduced by collective decision making within the EU and operation of
European supranational institutions. State also has to deal with sub-national
authorities which escape out of central state’s control in a number of politics.'®

With regard to limitation of national governments’ powers in favor of su-
pranational, regional and local authorities, we may observe sharp conflict be-
tween multilevel and state centralistic model of governance. On the European
level, the model of multilevel governance gets into contradiction not only with
the concept of liberal intergovernmentalism, but it is also incompatible with
supranational approach to the European integration. In the first case, it rejects
to accept the fact that crucial actors of European integration are only the na-
tional governments and in the second case, it does not agree with the opinion
that deepening integration leads to the increase of supranational institutions’
power. Supporters of this concept claim that national states still have a criti-
cal role in many areas of politics which clearly defines this concept’s position
between liberal intergovernmentalism and national approach. Likewise, we
may apply the same procedure within the national states where the central
government still holds the key position in many areas of politics although a
number of competencies are transferred to a lower level of governance.

The result of this theoretical approach is understanding governance as
complex (pluralistic) political process which is not firmly under full control of
one governing center but in some cases significant, in others less significant,
nonetheless usually non-omissible supranational or regional actors (e.g. local
political parties) participate in it.

L. Hooghe, G. Marks and K. Blank, authors of one of the basic texts on
theory of multilevel governance, point out different levels of decision making
and governing in the European Union and they stress the fact that decision
making competencies are not ordinarily concentrated (monopolized) in the
hands of specifically defined group of actors (e.g. national states) on one level

17 Bulmer, S., 1998. New Institutionalism and the Governance of the Single European Market.
Journal of Common Market Studies, vol. 21, no. 4, p. 366.

18 Hooghe, Liesbet and Gary Marks, 1996. Territorial Restructuring in the European Union:
Regional Pressures. In: Cassese S. and V. Wright (eds). La restructuration de I’ Etat dans les
pays d’Europe occidentale. Paris: Editions La Decouverte, Collection Recherches, p. 342

19  Jachtenfuchs,, M and B. Kohler-Koch, 2004. Governance and Institutional Development. In:
Wiener A. a R. Diez (eds.). European Integration Theory. Oxford: Oxford University Press, p.
97-115, p.102.
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but they are shared by different actors on different levels.” Similar hypothesis
may be fully applied even to the process of governance and Public Adminis-
tration on the level of national states.

Obviously, many key political and economical decision are made on the
basis of integration of interests of different political actors on different lev-
els of governance mechanism, nevertheless, the last studies show that sub-
national or regional interest groups do not end their lobby activity on their
level. More often we witness the lobby overlap of governance levels, creation
of strong sub-national and regional interest groups, which may in many cases
get into conflict with the interests of actors on the national level (e.g. Moravis-
tic movement in the beginning of 90’s of the last century). And the very basis
of a theoretical concept of multilevel governance is acceptation of a fact that
in the internal politics, there are no strict borders and that the political elites
in the center are not the only intermediary of interests on the national level.

In their previously mentioned key study, authors defined three basic fea-
tures of multilevel governance which are a firm core of this theoretical model.
The first one is linked to decision making competencies which are not only a
matter of national government but also institutions and actors on other levels.
In many countries, the sub-national levels are evaluated as very important be-
cause regional and local authorities are capable of making their way through
in national politics.

The second characteristic feature of multilevel governance is linked to the
loss of national states’ sovereignty. In accordance with theses three authors,
collective decision making on the Union level is considered as a significant
loss of national sovereignty and control of European politics and national
states. The result of these conclusions is the rejection of intergovernmen-
talistic thesis that the final decision making remains in the competency of
national states.?! If this feature is transferred into inner politics of national
states, then we could speak about the loss of center in governance sovereignty.
Strengthening of competencies of different lower levels automatically leads to
weakening of the central government.

Third, political arenas are not considered to be rather mutually intercon-
nected than nested. Because of that, the role of central actors in enforcing
national interests at the expense of various channels and mutual intercon-

20 Marks, G. L. Hooghe and K. Blank, 1996. European Integration from the 1980s: State-
centric vs. Multi-level Governance. Journal of Common Market Studies, vol. 34, no. 3, p.
343-344.

21 Marks, G. L. Hooghe and K. Blank, 1996. European Integration from the 1980s: State-
centric vs. Multi-level Governance. Journal of Common Market Studies, vol. 34, no. 3, p. 346.
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nections between different levels of government, is sub-national or regional.
Central governments are still integral and important part of decision making
but they are not the only connection between national and regional arena,
therefore they share the power rather than monopolize it and they conduct
control through many activities which are developed in their territories.?

Accordingly to G. Marks, L. Hooghe and K. Blank, the concept of mul-
tilevel governance does not offer full theory for explanation of governance
system (functioning of Public Administration) since instead, it more tries to
descriptively specify the complexity as basic feature of political system and
it invites us to use combination of different theories of political system to
explain results of political system functioning. According to three authors
mentioned above, multilevel governance results from more basic theoretical
approaches and theories, especially the rational institutionalism, federalism,
analysis of public politics and social constructivism.”

With the help of rational institutionalism, representatives of multilevel
governance try to clarify transfers of powers to other institutions and they
explain how individual government may gradually lose control because of
collective decision making. Federalism provided the multilevel governance
with mainly the thesis about several levels of decision making and governance
and because of analysis of public politics they focus on analysis of ways of gov-
ernance not only on a national level but also on other borderlines inside the
national state. Social constructivism is further used to understand normative
effects of central institutions, such as e.g. national parliament, ministries etc.
From the given theoretical overview, it is clear that the concept of multilevel
governance is a very complex process whose explanation cannot be provided
using simple research methods.

In order to understand the theoretical concept of multilevel governance,
it is necessary to explain fundamental differences between the terms of gov-
ernance and government. The latter term is traditionally understood as an
institution of state, notwithstanding whether unitary or federal one, which is
the center of political power ordinarily applied in a hierarchic way. Contrarily,
governance is understood as a lot wider concept covering vertical manage-
ment of society through higher number of actors different from the govern-
ment.

22 Marks, G. L. Hooghe and K. Blank, 1996. European Integration from the 1980s: State-
centric vs. Multi-level Governance. Journal of Common Market Studies, vol. 34, no. 3, p. 347.

23 Marks, G. L. Hooghe and K. Blank, 1996. European Integration from the 1980s: State-
centric vs. Multi-level Governance. Journal of Common Market Studies, vol. 34, no. 3, p.
341-378.
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As M. Eilstrup-Sangiovanni states, in the expert literature there is no gen-
erally accepted definition of multilevel governance. Nevertheless, majority
of authors tries to define basic features of this concept where they classify
primarily multiple actors, differentiation of political decision making, tech-
nocracy of decision making, non-hierarchical means of decision making and
informal relations.**

Political decision making and enforcing these decisions is not carried out
exclusively by national states, to the contrary it involves high number of pub-
lic and private actors on various levels.”> Among these actors, we may see not
only regional authorities, associations of employers, trade union associations
but also non-governmental organizations or multinational corporations.

The substance of multilevel governance is enforcing political decisions in
different sectors of politics, e.g. external relations, internal market, agriculture
or environment.?® Some sectors only fall within governmental control, other
branches of politics are an arena of regional or non-governmental actors.

Majority of political decisions has more or less technocratic character.
Expert political networks are created around specific areas of public policies
and they participate in drawing up technical and professional expertise. By
the medium of these expertise, political options are formulated and they are
submitted to political actors to a decision.

In the system of national governance, we usually observe hierarchically
organized relations between government and subordinate subjects or actors.
Relation between the state, lower state constituent parts or non-governmental
actors is rather a relation of mutual dependence than some subordination.”

First of all, multilevel governance is characterized by informal relations
between political actors. Whereas governments are based on sovereignty in
their decision making and they stress the constitutional legitimacy, efficiency
of the rest of the system of governance is derived in a higher extent from
informal norms and procedures, customs, informal agreements and shared
presumptions which lead the actors to adoption of a decree.

24  Eilstrup-Sangiovanni, Mette, 2006. Debates on European Integration. A Reader. Houndmills,
Basingstoke: Palgrave Macmillan, p. 332

25  Caporaso, James, 1996. The European Union and Forms of State: Westphalian, Regulatory,
or Post-Modern. Journal of Common Market Studies, vol. 34, no.1, p. 32

26 Hix, Simon, 1996. The Transnational Party federation. In: Gaftney, J. (ed.). Political Parties
and the European Union. London: Routledge.

27  Marks, G. L. Hooghe and K. Blank, 1996. European Integration from the 1980s: State-
centric vs. Multi-level Governance. Journal of Common Market Studies, vol. 34, no. 3, p.
343-344.
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Given the character of multilevel governance model, it requires direct ne-
gotiations between actors placed on different levels of decision making. With-
in the national states, there are several basic types of administrative decision
making especially with political networks, groups of experts, regulation agen-
cies, open methods of coordination and direct advisory polyarchy.

The most commonly used model of multilevel governance is the use of so-
called political networks,?® known specifically from the British politics in 80’
of the last century. They are based on informal relations between public and
private actors which co-operate in resolution of collective action problems.
Typical network consists of semi-autonomous parliamentary committees, bu-
reaucratic agencies represented by experts and private actors with specialized
experts and competencies in a given political area.

J. Peterson and E. Bomberg reason the high number of similar political
networks with inability or lack of interest of governments to secure realiza-
tion of governance with their own means and therefore the burden of deci-
sion making is often transferred to theses elite political networks which are
capable of securing exchange of information and creating consensus through
informal exchanges and hidden negotiation.” Lately, we have been observ-
ing creation of many specialized agencies or strengthening of a position of
existing institutions which operate independently on central governments.
For instance, they may be classified with e.g. semi-autonomous agencies for
implementation and control of economical and social politics.*

Accordingly to Giandomenico Majone, the transfer of regulation power to
independent agencies brings following advantages. First, regulation agencies
provide the persons involved in decision making with technical expertise and
specialized information, second, government officials get rid of short-period
politically motivated party pressure which causes the political decision mak-
ing to be a lot more continuous and stable, and third, independent agencies
increase the credibility of political obligations.*® Higher political efficiency
ought to be the aggregate result.

28  Peterson, J., 2001. The Choice for EU Theorists: Establishing a Common Framework for
Analysis. European Journal of Political Research, vol. 39, p. 289-318

29  Then we often witness influencing various decisions on national level which end with weird
selection competitions and state tenders only because the central government left the initiative
to some pressure group. On the European level, this particular issue is dealt with by Peterson,
J. and E. Bomberg, 1999. Decision-making in the European Union. Basingstoke: Macmillan

30 Hix, Simon, 1998. The Study of the European Union II: The ,New Governance® Agenda and
Its Rivals. Journal of European Public Policy, vol. 5, no. 1, p. 40

31 Dehouse, R., 1997. Regulation by Networks in the European Community: The Role of
European Agencies. Journal of European Public Policy, vol. 4, no. 2, p. 246-261
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However, this undoubtedly theoretically correct conclusion may only be
applied in countries with high political culture. Nonetheless, in the Czech
Republic and many other countries, these regulation agencies are significantly
influenced by lobby groups and often directly by government actors (political
parties) which do emphasize the independence of these agencies but at the
same time, they impact the result of their recommendation in advance which
leads to them disposing of direct personal political responsibility.

Concept of multilevel governance is usually criticized for being overly
descriptive and inability to offer complex theoretical approach to the study
of governance. Critics also focus on verification of basic concept of multi-
level governance, whether sub-national and regional arenas have respective
decision making competencies. From the supporters of unitary politics point
of view, national level is still under direct control of governments, especially
through state’s institutions (parliament, government, ministries, institutions
of state administration, etc.), whereas the influence of sub-national arena is
questioned because of their little territory and inability to have more relevant
impact on results of policies.

G. Marks and L. Hooghe reacted to these critiques with the statement that
multilevel governance normatively enjoys much higher quality in comparison
to the power monopoly of national governments. When defending this state-
ment, they came out from higher efficiency, from the ability to improve capac-
ities to broaden public policies through collaboration between various actors
and competing between different levels. They also argued with strengthening
democratic features of governance because multilevel governance may much
more effectively react to diverse citizens™ preferences and political questions
than national states.*

Much more substantial problem of multilevel governance is the fact that it
is not possible to formulate certain theoretical framework which would pro-
vide for explanation of how and why this system works. Nevertheless, empha-
sis on everyday decision making and mingling of governance on various levels
and mainly stressing the role of other (usually non-governmental) actors are
meaningful contributions to the theory of understanding governance process.

32 Marks, G. and Hooghe, L., 2004. Contrasting Visions of Multi-level Governance. In: Bache,
1. a M. Flinders (eds.). Multi-level Governance. Oxford: Oxford University Press, p. 16
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4. Typology of multilevel governance

The issue of classification and typology of governance is a relatively new
research topic which more or less firstly appeared in the expert literature in
the beginning of this century. G. Marks and L. Hooghe are authors of three
more contributions from the first half of this century (2001, 2003, 2004), in
which they tried to develop basic typology of multilevel governance.” Their
mutual comparison is very interesting and methodical from the view of prob-
lems of multilevel governance key aspects analysis and the evolution of per-
ceiving new aspects which contribute to innovation of similar typologies.

Clearly, the basic criteria of their classification are their jurisdictions, their
definition, fulfillment and realization. The term competency in this sense
might be defined as functional or expert authority to decide which is given
to a particular actor (actors) on certain level of governance, in either a formal
(e.g. on the basis of a legal norm) or informal (e.g. on the basis of expert com-
petency, accepted usages) way.

On the grounds of variable criteria, especially whether these competen-
cies are designated for general of specialized purpose, whether the territories
of individual competencies mutually exclude each other or they overlap and
whether these patterns are stable or changeable, the both authors developed
two basic types they marked as Type I and Type II. However, if the authors
should decide for one key criterion, then general or specific purpose of com-
petencies would be undoubtedly chosen.*

The first type of governance represents the variant where the power is hi-
erarchically dispersed to a limited number of non-overlapping competencies
on a limited number of governance levels. Competencies in this system of

33  First attempts of classification are to be found even in their earlier partial studies. Compare
Hooghe, L. and G. Marks, 2001. Types of Multi-Level Governance. European Integration
online papers, vol. 5, no. 1., http:eiop.or.at/eiop/pdf/2001-011.pdf; Hooghe, L. and G.
Marks, 2003. Unraveling the Central State. But How? Types of Multi-Level Governance.
Political Science Series, March 2003, Institute for Advanced Studies, Vienna, http:aei.pitt.
edu/530/03/pw_87.pdf. In 2004, they published a new revised typology. Compare Marks,
G. and Hooghe, L., 2004. Contrasting Visions of Multi-level Governance. In: Bache, I. and
M. Flinders (eds.). Multi-level Governance. Oxford: Oxford University Press.

34 Types of Multi-Level Governance. European Integration online papers, vol. 5, no. 1, p. 3.
http:eiop.or.at/eiop/pdf/2001-011.htm (15.¢ervna 2007). Both authors programmatically
reject to use more concrete name for these types, if they were to gain some basic designation
however, then general-purpose jurisdictions and task-specific jurisdictions would be used.
Compare Hooghe, L. and G. Marks, 2003. Unraveling the Central State, But How? Types
of Multi-Level Governance. Political Science Series, March 2003, Institute for Advanced
Studies, Vienna, p. 7.
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governance tend to fit the power in relatively wide blocks which ordinarily do
not overlap and they are relatively stable. More or less, this type corresponds
to federalist definition whose substance is the sharing of power by a limited
number of governments operating only on very little levels of governance.
Mutual relation between the central government and a level of not overlap-
ping sub-national governments is of key importance for this type of govern-
ance. Rather than a particular policy, the individual government is a subject
of the analysis. The framework of governance involves wide system, a higher
number of government levels which is limited though.*® The second type of
governance represents complex, changing model, it is a mosaic of uncount-
able, overlapping competencies.

In the first study from 2001, in which they tried to define these two basic
types of governance for the first time, they attributed them with following
characteristics:

First version of typology of multilevel governance (2001)

Typel Type Il
Competencies involving more Competencies involving
tasks (multi-task) specific task (task-specific)
Mutually excluded competencies Overlapping of competencies
on every particular level on all levels
Limited number of competencies Unlimited number of competencies
Limited number of levels of Unlimited number of levels
organized competencies of competencies
Competencies are considered Competencies are considered
to be permanent to be flexible

Source: Types of Multi-Level Governance. European Integration online papers, vol. 5,

no. 1, p. 25. http:eiop.or.at/eiop/pdf/2001-011.htm (15" June 2007)

If we summarize features of the first type accordingly to this table, then
competencies involve more tasks between limited number of usually previ-
ously existing sub-national governments. These sub-national governments
operate in a certain area, therefore overlapping of competencies cannot occur.
Competencies are limited but large enough to secure numerous tasks. Com-

35 Tbid, p. 4
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petencies are transferred to a limited number of governance levels where three
basic levels are ordinarily distinguished: local, intermediate and central level.
Scientists hold discussions on creation of other levels which are not usually
very functional, however, as six other possible levels of governance coming to
mind are regarded as redundant: local, interlocal, provincial, regional, com-
munity and national. The last feature of the first type competencies is their
relative stability, change of units or governance levels occurs relatively rarely.*®

The first type of governance appears after the Second World War in many
parts of the world. Its usual expression is the process of decentralization where
the central state power is transferred to regions or local governments. Among
the concrete examples, we may sort transfer of certain federal competencies to
American states, dissolution of the Soviet Union and regionalization of Rus-
sia, Latin America, decentralization of China or India etc.

The second type represents model of multilevel governance which covers
vast number of competencies that are not a part of several little competencies,
they actually operate in different territorial levels. These competencies involve
rather functionally specific tasks which are very flexible and changeable con-
trarily to the first type.

Under this basic characteristic, the second type of governance leads to the
system of governance where every citizen is not safeguarded by respective
territorial government but a higher number of agencies specialized in various
public services (police, firemen, health and social care, transport etc.). In this
type, competencies mutually overlap where this overlapping is often named
with the term “polycentric” for the description of coexistence of many centers
of decision making which are formally independent on one another.””

Creation of a higher number of competencies which may be initiated by a
collective action of citizens’ groups, is characteristic for the second type of gov-
ernance. Impact of these competencies on an unlimited number of levels and
their flexible character are closely connected to this. Second type of govern-
ance is typical for the local level in Switzerland, in densely populated border
regions of the USA and Western Europe where we can trace multiple trans-
national competencies including regular meetings of regional governmental
councils with parliamentary representatives, conferences of city mayors etc.*

Two years later, L. Hooghe and G. Marks came with the second typology
of governance which is different from the first one in many principal issues.

36 Ibid, p.5
37 Ibid, p.7
38 Ibid, p. 10-11
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As it is visible in the table attached below, both authors remained loyal to the
two basic types, nevertheless they decreased the number of five basic charac-
teristics to only four as they left out the criterion of a number of competencies.
As we may see further, other changes have more of a linguistic nature than a
material character.

Second version of typology of multilevel governance (2003)

Typel Type II
General-purpose competencies Task-specific competencies
Non-intersecting membership Intersecting membership

Limited number of levels of Unlimited number of
organized competencies levels of competencies
System-wide model Flexible model

Source: Hooghe, L. and G. Marks, 2003. Unraveling the Central State, But How? Types
of Multi-Level Governance. Political Science Series, March 2003, Institute for Ad-
vanced Studies, Vienna, p. 7

When characterizing the first type, both authors no more discuss the
three basic levels of governance as they did in 2001 but they specifically name
all levels of governance as international, national, regional and local, where
general-purpose competencies are concerned. In their opinion, complexes
of multiple functions are created on these levels, including a line of politi-
cal responsibilities and in many cases even court systems and representation
institutions.* In other characteristics, it does not differ too much from the
definition of the first type given above. Every citizen is a part of the Russian
matroska doll which represents embedded competencies but “but there is just
one and only one relevant competency on certain territorial level”® In this
connection, authors furthermore emphasize the long-term stability of these
competencies which often exceeds the period of decades.

The key features of the first type in both authors” opinion still are the limi-
tations of competency levels, system-wide, durable architecture in which the
so-called three — components political structure exists, as the Legislature, Ex-
ecutive with professionals and Court System operate alongside each other. Prac-
tically, this structure in a various quality appears at all levels of competencies.*!

39 Hooghe, L. and G. Marks, 2003. Unraveling the Central State, But How? Types of Multi-Level
Governance. Political Science Series, March 2003, Institute for Advanced Studies, Vienna, p. 7.

40  Ibid., p. 7.

41 Ibid., p. 8-9.
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Characteristics of the second type are practically identical to the previous
one, nevertheless, in their 2003 article, both authors rely more on empirical
studies analyzing Swiss and American political facts especially on a local level.
Generalization and argumentation remains practically the same, it is only illus-
trated by a higher number of examples from miscellaneous parts of the world.*

In 2004, both authors were asked to prepare a study dedicated to this issue
for the publication “Multi-level Governance” edited by I. Bach and M. Flin-
ders.”® In comparison to the previous typologies, this last typology is signifi-
cantly amended and it is a lot clearer due to classification of typology criteria.

Third version of typology of multilevel governance (2004)

Variable criteria Typel Type II
1. Area of competencies General purpose Functionally specific
2. Membership Non-intersecting Intersecting
3. Number of
Limited Unlimited

governance levels

o . Changing/flexible
4. Scope of institutions Wide system o )
institutional architecture

5. Sense of community

) High Low
among involved actors
6. Privileged functions | Possibility of influence (voice) Exit
7. Policy issues Basic politics including
o Market-caused problems
addressed redistribution

Source: Marks, G. and Hooghe, L., 2004. Contrasting Visions of Multi-level Govern-
ance. In: Bache, 1. a M. Flinders (eds.). Multi-level Governance. Oxford: Oxford
University Press, p. 22.

Variable criteria marked in the table in italics (although they differ in
wording) overlap as to the substance in both typologies. In 2001 and 2003
typology, authors further state the criterion of a number of competencies and
stability or instability (flexible system) of competencies which they no longer
use in the following year. Instead of that, the 2004 typology introduces four
new criteria:

42 Ibdid, p. 9-13
43 Marks, G. and Hooghe, L., 2004. Contrasting Visions of Multi-level Governance. In: Bache,
I. and M. Flinders (eds.). Multi-level Governance. Oxford: Oxford University Press, p. 22-28
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When comparing original classification from 2003 and the following one
from 2004, we may trace certain interesting differences. At once, it is clear that
authors decided to class new criteria to their typology which would more pre-
cisely characterize basic types of governance. Introduction of the new criteria
of scope of institutions, sense of community among involved actors, privi-
leged functions and policy issues addressed, was a direct reaction to numer-
ous critiques from the academic community which reacted to their concept
of multilevel governance.

The first four characteristics are totally terminologically and materially
identical as in the two previous typologies mentioned above. Criterion of so-
called membership is understood territorially in this typology, not munici-
pally, i.e. the relevance is put to clear perception of identity within the area/
territory. Actors which are involved in the process of governance, perceive
the solidarity very intensively and they firmly defend their national, regional,
local or ethnical identity.

The goal of the privileged function criterion is to show whether the multi-
level government has the ability to “express” itself, in other words, to assume
the position in the process of governance. In the case of European integration,
it is the way of making the member states of different levels of governance vis-
ible or to form the legislature of the EU. The counterpart of “visibility” is so-
called exit mechanism which represents the ability of actors to shatter alliance
or to create a new one in order to reach realization of partial interests. The last
criterion of policy issues addressed distinguishes both types of governance ac-
cordingly to the direction to basic policies, including questionable redistribu-
tion on one side and assuming the responsibility for creation and preservation
of well functioning trade market regime or common, uniform market.*

In the both authors’ opinion, the first type of multilevel governance is fac-
tually represented in every European state or at least in those which are not
members of the EU. The second type of multilevel governance is represented
on a global level of governance, e.g. in trans-border collaboration of the USA
and Western Europe, respectively on a local level of many western states.*
Critics of multilevel governance differ in definition of a governance model in
the European Union. G. Marks and L. Hooghe class the Union model of gov-
ernance to the first type of governance, whereas many authors indicate many

44  Warleigh, Alex, 2006. Conceptual Combinations: Multilevel Governance and Policy
Network. In: Cini, M. and A. K. Bourne. Palgrave Advances in European Union Studies.
London: Palgrave Macmillan, p.86.

45 Marks, G. and Hooghe, L., 2004. Contrasting Visions of Multi-level Governance. In: Bache,
I. a M. Flinders (eds.). Multi-level Governance. Oxford: Oxford University Press, p. 22-26.
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facts (influence of local governments and trans-border collaboration on gov-
ernance, issue of flexibility/derogation/policy of absence etc.), which would
lead to Union model’s classification rather to the second type of governance.*

Many legitimate critical opinions on the character of governance in the
EU leads us to the conclusion that the two-category typology mentioned
above is most probably not usefully applicable to define the governance in the
EU. In our opinion, it would be very reasonable to return to original four basic
criteria and assign the two basic types with one more which would represent
certain symbiosis of first and second type features. Its main feature should be
the transience and it should capture mainly the dynamics and variability of
the process of governance on different level in the EU.

Moreover, introduction of this new type results from the definition of
European Union as a political system which acts like a political system but
actually, it is not a political system as such. Contemporary EU is situated in
the process of gradual change into the political system where special model
of governance is applied which should be a firm part of the general typology
of governance.”

Conclusion

The issue of multilevel governance (and decision making) is one of the
modern approaches to resolution of some of the questions of modern Pub-
lic Administration functioning. However, it is not just a theoretical concept
which would affect means of governance. On the level of states, we still witness
processes where the state often transfers some of its functions to sub-national
or regional (or supranational) actors for political or economical reasons.*
Their analysis and generalization may lead to the discussion on weakening of
the state (weakening of the sovereignty) as such, but in our opinion, it is not
weakening but to the contrary, it is making the activities of a modern state
more effective in the period of globalization of European and world politics
which by no means does not question the sovereignty of a national state.*

46  Warleigh, Alex, 2006. Conceptual Combinations: Multilevel Governance and Policy
Network. In: Cini, M. and A. K. Bourne. Palgrave Advances in European Union Studies.
London: Palgrave Macmillan, 86-87.

47  We shall return to the issue of own typology of governance in the European Union in a
partial study for the journal Contemporary European Studies.

48 We discussed the economical reasons above, as far as the political reasons are concerned,
we may observe an effort of the state to transfer political responsibility for non-popular
decisions to other actors.

49  Our statement is obviously related to absolutely free decision of the state to transfer
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Multilevel governance is a broader term however, because it is related to
more levels of governance and more specific actors within one political sys-
tem. This concept absolutely does not cast doubts as to the important role
of central governments in decision making on key public policies. Neverthe-
less, by its emphasis on the study of everyday matters, decision making and
governance, the concept of multilevel governance very persuasively proves
that there are not only principal and key decision in the decision making on
the central level with participation of the most important actors (governing
political parties), but that it is possible also because of little, less important
actors on the lower levels of political systems. And that, in our opinion, is a
very important aspect of Public Administration modernization as the center
of decision making is moving closer towards members of the society (citizens)
in many cases.

Multilevel governance is very closely interconnected to the issue of the
very own process of decision making. If since the establishment of national
states in the 19" and the 20™ century, it was especially the national govern-
ment and their political elites, with the deepening of democratic processes,
we may observe the creation of a complicated multilevel network of decision
making and governance where various actors from different levels participate:
national, regional, sub-national and local. This sharing of power is realized
both on a horizontal level, i.e. between institutions of the state, and on a verti-
cal level, i.e. between national and other levels. In some cases of vertical deci-
sion making and governance the national level is even skipped which may be
used by interest groups or political parties not enjoying sufficient support on
the national level in order to enforce their interests on a supranational level (e.
g. Council of Europe, EU, UN etc.)

Multilevel governance is an important theoretical concept which, in our
opinion, shall play an increasingly significant role in the process of decen-
tralization and modernization of Public Administration. State perceives the
multilevel governance as a political community (polity) where power and in-
fluence are applied on many levels of government.

Unfortunately, the stronger enforcement of multilevel governance is im-
mediately influenced by decision making of governing political parties. If rep-
resentatives of political parties which for a longer time support concept of a

competencies to different actors. Cases where the state is forced by power to abandon a
part of its sovereignty in favor of other actors or even some other state or supranational
institution, cannot be subsumed under the term of multilevel governance. Basic principle of
multilevel governance must necessarily be plurality and democratic decision making.
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unitary state (ODS in the Czech Republic) succeed on the national, regional
or local level, then the center of political power and decision making shall be
found in parliament without being revised or questioned on the lower levels.

An interesting situation occurs in cases when lower governing levels (re-
gions, municipalities) are controlled by political subjects or even regional
groups which regard as their priority to get the Public Administration closer
to citizens in their regions. In such case, large conflicts occur between cen-
tral, regional and local government in connection with transfer of competen-
cies, financing of transferred state administration performance etc. Recently,
we have been observing another internal political factor which is the differ-
ence between governments on regional and local level which may also create
stronger pressure in order to enforce modernization of Public Administration.
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Rizeni ve vécech nemocenského pojisténi

JUDr. Hana Gutovd, PhD.
Vysokd skola Karla Englise v Brné

Kapitola I. - Obecné otazky souvisejici s fizenim
ve vécech nemocenského pojisténi

Réda bych v této ¢asti ¢lanku nastinila otdzky souvisejici s fizenim ve vé-
cech nemocenského pojisténi. Nejprve bych se v uvodu vénovala kratkému
vymezeni zakladnich pojmt souvisejicich s fizenim ve vécech nemocenského
pojisténi a déle bych se pak zaméfila na tyto vybrané druhy fizeni ve vécech
nemocenského pojisténi a to na fizeni o ptiznani, odnéti a zastaveni vypla-
ty ve vécech nemocenského pojisténi, fizeni o preplatku na davce nemocen-
ského pojisténi a fizeni o vyplaté nemocenského po uplynuti podpuréi doby.
V zavéru svého prispévku bych se zminila o odvolacim tizeni a soudnim pte-
zkumu rozhodnuti.

V rdmci tvodnich slov tohoto ¢lanku bych se nejdfive rada zminila o za-
kladnich pojmech nalezejicich k fizeni ve vécech nemocenského pojisténi.

Utastnici fizeni

Za ulastniky ve vécech nemocenského pojisténi se povazuji osoby, které
jsou nebo se mohou stat nositeli prav a povinnosti, o nichz se rozhoduje, nebo
jejichZ pravem chranéné zajmy mohou byt rozhodnutim pt¥imo dotéeny. Pfi
této konkretizaci osob se vychaziz § 27 spravniho fadu. V ptipadé, Ze by doslo
k amrti pojisténce, kterému by vznikl narok na davku nemocenského pojisté-
ni, za podminek ustanovenych v § 51 odst. 1 zakona o nemocenském pojisté-
ni, pfechazi pravo na vyplatu této davky postupné na manzela nebo manzel-
ku a déti nebo rodice zemtelého pojisténce, jestlize Zili s pojisténcem v dobé
smrti ve spole¢né domdcnosti. Pokud pojisténec neuplatnil narok na vyplatu
davky, mohou tento narok uplatnit i vy$e zminované osoby. V pripadé, Ze by
vy$e zminované osoby nezili s pojisténcem ve spole¢né domdacnosti, stala by
se nemocenska dévka predmétem dédického fizeni. Uastnik tizeni mtze byt
zastoupen a to v téchto pripadech. Pfi nedosazeni procesni zpusobilosti je
tcastnik fizeni zastoupen zékonnym zastupcem. Ucastnik Fizeni si také miize
zvolit zmocnénce nebo se nechat ve spravnim fizeni zastupovat advokatem.
Spravni organ muze ustanovit Gc¢astnikovi fizeni opatrovnika a to za situace,
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ze clastnik tizeni, kterého by mél zastupovat zakonny zastupce tohoto za-
konného zastupce nema, osobam zvlast zdravotné postizenym, s kterymi se
neni mozné dorozumét ani prostfednictvim prostfednika nebo tlumo¢nika —
miize se jednat o pourazové stavy, prakticky by mohlo dojit k tézké autohava-
rii, po niz by ztstal ¢lovék ¢aste¢né ochrnuty se zdravotnimi nasledky a nebyl
by schopen vystupovat jako tcastnik fizeni v fizeni o priznani davky nemo-
cenského pojisténi nebo v fizeni o vyplaté davky nemocenského po uplynuti
podptir¢i doby. Stejnym zptsobem se postupuje i v ptipadé osob stizenych
prechodnou dusevni poruchou, kterd jim brani samostatné v fizeni jednat.
V téchto pripadech se o tomto postupu rozhoduje na zakladé odborného 1é-
karského posudku.

Zahajeni Fizeni

Zahdjeni fizeni lze obecné udinit jednak na zadost nebo z moci uredni.
Zahdjeni fizeni o davku nemocenského pojisténi se zahajuje na zakladé pi-
semné zadosti pojisténce podané dle §109 odst.3 aZ 6 nebo §153 odst.6 zako-
na o nemocenském pojisténi.

Rizeni o vyplaté davky po uplynuti podpiréi doby se zahajuje na zakladé
pisemné zddosti pojisténce. Rizeni o zméné vyse vyplacené nebo ptiznané
davky, o jejimz odnéti nebo zastaventi jeji vyplaty a Fizeni o pfiznani davky ne-
pravem odeprené se zahajuje na navrh pojisténce, jeho zaméstnavatele nebo
z moci tfedni.

Rizeni o prominuti preplatku na ddvce nebo regresivni ndhrady se zahaju-
je na zakladé pisemné zadosti povinného.

Lhuty pro vydani rozhodnuti

Lhiita pro vydani rozhodnuti se kromé dob uvedenych ve spravnim fadu
prodluzuje téz o dobu, po kterou se dosettuji rozhodné skute¢nosti u zamést-
navatele a dalsich pravnickych a fyzickych osob, spravnich tradt, cizozem-
skych nositelti nemocenského, dichodového, zdravotniho nebo trazového
pojisténi, o dobu po kterou zdravotnické zatizeni plni povinnosti provadé-
ni vysetfeni zdravotniho stavu osoby, kterd je povinna se tomuto vySetfeni
podrobit pro ucely posuzovani do¢asné pracovni neschopnosti nebo pro po-
souzeni pracovni schopnosti po uplynuti podputr¢i lhtty.

Na rozdil od spravniho fadu, ktery umoznuje prerusit fizeni z dtivodu
odstranéni nedostatkt Zadosti jako podnétu k zahdjeni fizeni, pravni upra-
va fesici problematiku fizeni ve vécech nemocenského pojisténi umoziuje
prerusit fizeni také na dobu odpovidajici lhiité, kterou stanovila k odstranéni
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nedostatkt obecné. O institutu preruseni fizeni rozhoduji okresni spravy so-
cidlniho zabezpeeni a také Ceska spréva socialniho zabezpeceni usnesenim.
Proti takovémuto rozhodnuti o preru$eni fizeni je mozné podat jako opravny
prostfedek odvolani.

Dorucovani

Dorucovani v fizeni ve vécech nemocenského pojisténi se obecné ridi
spravnim fadem. Rozhodnuti se podle § 72 odst.1 spravniho fadu dorucu-
je ucastnikiim fizeni. Obecné zaméstnavateli se rozhodnuti v nemocenském
fizeni nedorucuji, pokud neni tcastnikem fizeni rozhodnuti se nedorucuji,
pokud neni vyslovné vhodné, aby se o obsahu rozhodnuti dozvédél. O takové-
to rozhodnuti se jednd v pripadé, kdy se rozhodnuti tyka kraceni nebo odnéti
davky pti porusovani rezimu docasné pracovni neschopnosti pojisténce nebo
v ptipadé, Ze je pojisténec povinen uhradit preplatek na nemocenském nebo
vysi toho preplatku.

Dorucovani do vlastnich rukou adresata se také dorucuji pisemnosti, u nichz
je den doruceni rozhodny pro pocatek béhu lhiity nebo pro stanoveni terminu
anedodrzeni téchto lhut by pro prijemce mohlo byt spojeno s pravni jmou.

Ve vécech exekuce, regresivni ndhrady a preplatku na davce je zdkonem
o nemocenském pojisténi stanovena moznost doruceni prosttednictvim po-
licejniho organu.

Naklady fizeni

Organy nemocenského pojisténi nemaji narok na ndhradu naklada fize-
ni ve vécech nemocenského pojisténi. Ustanoveni tohoto zakona predstavuje
predevsim odchylku od § 79 odst. 5 a 6 spravniho radu, a to v moznosti orga-
nu nemocenského pojisténi ulozit nahradu nakladii fizeni a¢astnikovi fizeni,
jde-li o povinnost vratit preplatek na ddvce nebo zaplatit regresivni nahradu. !

Kapitola II. - Jednotlivé vybrané druhy Fizeni
V ramci této ¢asti mého prispévku bych se rada vénovala jen 4 vybranych
druhtm fizeni a to jsou:

1. Rizeni o ptiznéni davek, jejich odnéti, o zastaveni vyplaty dévek
a zméné jejich vyse

2. Rizeni o vraceni preplatku

3. Rizeni o vyplaté nemocenského po uplynuti podpiiréi lhity

1 Zeniskovd, M. Zdkon o nemocenském pojisténi od 1.1.2010 s komentdtem a piiklady,
Olomouc : vydalo nakladatelstvi ANAG, 2010, 5.258
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Podkapitola II.A) - Rizeni o priznani davek, jejich odnéti,
o zastaveni vyplaty davek a zméné jejich vyse

Tuto podkapitolu miizeme rozdélit na tyto dil¢i ¢asti:
1. Rizeni o ptiznani ddvek
2. Rizeni o odnéti, o zastavent jejich vyplaty a 0 zméné jejich vyse
a) Na zakladé rozhodovani OSSZ ve zkraceném fizeni
b) Rozhodovani OSSZ za pouziti spravniho rfadu

3. Rizeni o kraceni nebo odnéti nemocenského pti poruseni rezimu
docasné prace neschopného pojisténce

1.  Rizeni o pfiznani davky

Rizeni o davku se zahajuje na zdkladé pisemné zadosti pojisténce podané
dle ustanoveni § 109 odst. 3 az 6 zakona o nemocenském pojisténi nebo na za-
kladé pisemné zddosti o vydani rozhodnuti o dévce.

Pokud pojisténec md splnény vsechny podminky vzniku naroku na davku
a jeji vyplatu a konkrétni stanovenou vysi, rozhoduje o tomto naroku prislus-
na okresni sprava socialniho zabezpeceni ve zkraceném fizeni - tedy v fizeni
podle § 153 odst.1 pism.a), odst.2 pism, a) a odst 2 az 5 zdkona o nemocen-
ském pojisténi.

V pripadé zkraceného fizeni nevydava okresni sprava socidlniho zabez-
peceni rozhodnuti a toto své rozhodnuti je provedeno primo formou vyplaty
davek.

Na tuto formu zkrdceného fizeni bez vydani rozhodnuti se nepouziji usta-
noveni spravniho fadu.

Pokud dojde k nesrovnalostem a pojisténec nesouhlasi s vys$i davky nebo
s vysledkem zkraceného fizeni, md moznost do 30 dnii podat zadost o pi-
semném rozhodnuti o davce, v niz uvede divody svého nesouhlasu. Podanim
takovéto zadosti o pisemném rozhodnuti o davce se zahajuje v souladu se
spravnim fadem fizeni o davce.

Pokud okresni sprava socialniho zabezpeceni nerozhodne ve zkraceném
fizeni o priznani davky, z divodu, ze napf. jeji vysi nelze jednoznacné ur-
¢it, zahdji v souladu se spravnim fadem fizeni. Vyrozuméni o zahdjeni fizeni
musi dorucit pojisténci.

O priznani davky nepravem odepiené rozhoduje okresni spréva socialni-
ho zabezpeceni na navrh pojisténce nebo zaméstnavatele nebo z moci ufedni.
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2. Rizenio odnéti davek, o zastaveni jejich vyplaty a 0 zméné jejich vyse

Tuto problematiku si roz¢lenime do dvou oblasti a to jednak rozhodovani
OSSZ ve zkraceném fizeni a rozhodovani okresni spravy socialniho zabezpe-
¢eni za pouziti spravniho radu.

Zkracené Fizeni

Okresni sprava socialniho zabezpeceni mutize rozhodnout ve zkraceném
Fizeni o zméné vyse vyplacené davky nebo jiz priznané davky, o jejim odnéti
nebo o zastaveni jeji vyplaty, jestlize je nova vyse davky nesporna nebo v pri-
padé, Ze je nesporné, ze podminky naroku vyplaty na davku jiz nejsou splnéna
a vyplata ddvek bude zastavena.

Pokud by pojisténec také v tomto pripadé nesouhlasil s odnétim, zastave-
nim nebo zménou vyplaty davek, miize podat ve Ihiité 30 dnii od vyplaty dav-
ky nebo ode dne, kdy mu bylo oznameno ukonceni vyplaty davek, pisemnou
zadost o vydani rozhodnuti o davce, ¢imz zahdji fizeni podle spravniho radu.

Rozhodovani za pouziti spravniho fadu

V tomto fizeni rozhoduji okresni spravy socialniho zabezpeceni v piipadé
spornych vysi, odejmuti nebo zastaveni vyplat davek.

V ptipadé rozhodnuti o odnéti nemocenského z déivodu ukonéeni docas-
né pracovni neschopnosti nelze podat odvolani.

3. Rizeni o kraceni nebo odnéti didvky nemocenského pii poruseni

rezimu docasné prace neschopného pojisténce

Toto Fizeni je obvykle zahajovano z moci ttedni dle § 46 a 47 spravniho
radu. Okresni sprava socidlniho zabezpeceni miize dostat podnét k zahdjeni
tohoto Fizeni také naptiklad od zaméstnavatele.

Pojisténci, ktery porusil rezim docasné prace neschopného miize byt ne-
mocenské docasné kraceno nebo odnato dle ustanoveni § 125 zakona o ne-
mocenském pojisténi. Tato pozastaveni nebo odnéti muze byt maximalné
na dobu 100 kalendarnich dni od poruseni rezimu.

OSSZ mtize kratit nebo odejmout nemocenské jen ve lhité 3 mésicti ode
dne, kdy k poruseni rezimu doglo.

Rezim docasné prace neschopného stanovuje o$etfujici lékar.

Vykon ¢innosti, pro kterou nebyl pojisténec uznan prace neschopnym se
nepovazuje za poruseni lé¢ebného rezimu. Za poruseni lé¢ebného rezimu se
nepovazuje nezbytnd doba k obstarani potravin a léka.

Rozhodnuti o odnéti nebo kraceni davky se dorucuje i zaméstnavateli.
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Podkapitola II.B) - Rizeni o vraceni preplatku

Preplatek na davce nemocenského pojisténi vznika, byla -li davka vypla-
cena nepravem nebo ve vyssi ¢dstce, nez v které méla byt vyplacena. Pojis-
ténec nebo jiny subjekt, ktery nesplnil nékterou jemu uloZenou povinnost
nebo prijal davku nebo jeji ¢ast, ackoliv musel predpokladat, ze ddvka mu
byla vyplacena nepravem nebo ve vyssi ¢astce nez mu nélezela, je povinen
uhradit platci davky preplatek na davce. V ptipadé vzniku preplatku na davce
nemocenského maji odpovédnost i osoby, které preplatek zavili. Takovou oso-
bou muize byt napriklad zaméstnavatel nebo oSetiujici 1ékaf. Jestlize preplatek
na davce zpusobilo vice subjekti, odpovidaji za preplatek spole¢né a nerozdil-
né a maji povinnost se vzajemné vyporadat podle miry zavinéni.

Povinnost k thradé preplatku na davce vznika na zakladé rozhodnuti pri-
slusného organu nemocenského pojisténi o povinnosti vratit tento preplatek.
Tato povinnost nevznikd, nedosahuje-li vyse preplatku 100 K¢. V této vysi jde
preplatek k tizi organti nemocenského pojisténi.

Zakon o nemocenském pojisténi také stanovuje vyjimecné piipady, v kte-
rych muiZze organ nemocenského pojisténi dosud neuhrazeny preplatek zcela
nebo z ¢asti prominout. Jedna se zejména o pripad, kdy by vracenim preplat-
ku doslo k ohrozeni vyzivy toho, kdo je povinen preplatek vratit.

Podkapitola I1.C) - Rizeni o vyplaté nemocenského
po uplynuti podpurdi lhaty

O vyplaté davky nemocenského po uplynuti podpiiréi doby, kterd ¢ini 380
kalendafnich dnti u nemocenského rozhoduje okresni sprava socidlniho za-
bezpedeni ve spravnim fizeni na zdkladé pisemné Zadosti pojisténce. Nemo-
censké se pak vyplaci po dobu stanovenou v rozhodnuti orgdnu nemocenské-
ho pojisténi zejména podle vyjadieni lékare organu nemocenského pojisténi
- posudkového lékare, pokud je mozné ocekavat, ze pojisténec v kratké dobé,
nejdéle vSak do 350 kalendarnich dnt od uplynuti podpuréi doby nabude
pracovni schopnosti a to i k jiné nez dosavadni pojisténé ¢innosti.

Postup okresnich sprav socidlniho zabezpeéeni v téchto fizenich blize
upravuje i vnitfni smérnice CSSZ .

Okresni sprava socidlniho zabezpedeni, ktera je prislusnd k vyplaté da-
vek nemocenského, vyda na zakladé vysledku spravniho fizeni rozhodnuti
o vyplaté nemocenskych davek po uplynuti podptir¢i doby. Toto rozhodnuti
je vydano v souladu s vyjadienim lékare referatu Lékarské posudkové sluzby.
Tomuto lékafi je k dispozici i zdravotni dokumentace od o$ettujiciho prak-
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tického lékare a odborna lékarska vysetfeni. Pokud tento lékat shleda diivod
pro dalsi vyplatu nemocenského, muze okresni sprava socialniho zabezpeceni
na podkladu tohoto lékate rozhodnout o poskytovani nemocenského i opa-
kované. Doba stanovena v rozhodnuti o vyplaté davek nemocenského nesmi
byt del$i nez 3 mésice.

Pokud by nebylo poskytovani nemocenského prodlouzeno, z divodu
$patného zdravotniho stavu pojisténce, mél by si pojisténec pozadat o inva-
lidni dtichod.

Proti rozhodnuti o vyplaté nemocenského po uplynuti podptir¢i doby je
mozné podat odvolani, tato rozhodnuti vSak nelze soudné prezkoumat ani
podle soudniho fadu spravniho ani podle ob¢anského soudniho radu.

7 v7 7

Kapitola III. - Odvolaci fizeni a soudni pfezkum rozhodnuti

Moznost odvoldni ve vécech nemocenského pojisténi obecné vychdzi
ze spravniho fadu z hlavy VIIL. Uéastnik fizeni ve vécech nemocenského po-
jisténi mize proti rozhodnuti Lstupné, které vydavaji okresni spravy socidl-
niho zabezpeceni, Méstska sprava socidlniho zabezpeceni v Brné a Prazskd
sprava socialntho zabezpedeni podat odvolani. O odvolani proti rozhodnuti
okresnich sprav socialniho zabezpeceni, Méstské spravy socidlniho zabezpe-
¢eni v Brné a Prazské spravy socidlniho zabezpeceni pak rozhoduji konkrétni
pracovisté Ceské spravy socialniho zabezpeceni . O odvoléni proti rozhod-
nuti Prazské spravy socidlniho zabezpeceni, rozhoduje piimo Ceska sprava
socialniho zabezpeceni-usttedi. Odvolani se podava k CSSZ prostiednictvim
okresni spravy socialniho zabezpeceni, kterd napadené rozhodnuti vydala.

Jednotlivé postupy v odvolacim fizeni jsou pro zaméstnance Ceské spravy
socialniho zabezpeceni a pro zaméstnance okresnich sprav socidlniho zabez-
pecenti dale konkretizovany v Provddécich pokynem CSSZ - pokyny vrchni
teditelky CSSZ, které jsou pro ¢innost zaméstnanci Ceské spravy socialniho
zabezpeceni i vSech okresnich sprav socidlniho zabezpeceni zavazné.

Podkapitola ITI.A) - Odvolani

Nalezitosti odvolani

Odvolani muze tcastnik fizeni provést bud ustné do protokolu sepsaného
ptislusnou okresni spravou socidlniho zabezpeceni nebo pisemné. Odvola-
nim muiZze byt v§ak napadena jen vyrokova ¢ast rozhodnuti, jednotlivy vyrok
nebo usneseni. Odvolani, které by bylo podano jen proti odivodnéni roz-
hodnuti je nepfipustné. Pokud chce téastnik fizeni nemocenského pojisténi
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podat odvolani, musi toto odvolani splnovat zakladni naleZitosti, které jsou
uvedeny v § 37 odst.2 spravniho fadu a to jsou jméno, ptijmeni a datum na-
rozeni, misto trvalého pobytu, poptipadé jinou adresu doruc¢ovani. Z poda-
ni u¢inéného ke spravnimu uradu musi byt patrné, kdo je ¢ini, které véci se
tyka a co se navrhuje. V ptipadé odvolani je to konkretizovano v § 82 odst.1
spravniho radu, a to tak, Ze odvolani musi obsahovat informace o tom, proti
kterému rozhodnuti smétuje, v jakém rozsahu ho napada a v ¢em je spatfovan
rozpor s pravnimi predpisy nebo nespravnost rozhodnuti nebo fizeni ve vé-
cech nemocenského pojisténi, které rozhodnuti predchézelo.

Pokud by ucastnik fizeni chtél doplnit nové skute¢nosti a dukazy, tak se
k témto dtikaztim prihlédne jen v pripadé, pokud je uéastnik fizeni nemohl
uplatnit dfive. Vyjimkou je pfipad, kdy tcastnik fizeni namita, ze dikaz v fi-
zeni I.stupné byl navrhnul, ale v L.stupni fizeni ho spravni organ neprovedl.
V této situaci je odvolaci organ dikaz povinen provést.

Obecnd odvolaci lhita vychazejici ze spravniho fadu ¢ini 15 dni. Vyjim-
kou jsou v Fizeni, v kterych bylo rozhodnuto o ukonceni do¢asné pracovni
neschopnosti anebo o ukonc¢eni potreby osetfovani, kde lhiita pro odvolani je
zkracena pouze na 3 dny.

Rozhodnuti odvolaciho organu

Odvolaci organ nemtize zménit napadené rozhodnuti v neprospéch odvo-
latele, ledaze odvolani podal jiny Gcastnik fizeni, jehoz zajmy nejsou shodné
anebo je napadené rozhodnuti v rozporu s pravnimi predpisy nebo verejnym
zdjmem.

Opozdéné nebo neptipustné odvolani odvolaci organ zamitne. Pokud
odvolaci organ zjisti, ze odvolani bylo podano véas a je pfipustné, vrati véc
ptislusné okresni spravé socialniho zabezpeceni, ktera o véci v prvnim stupni
rozhodovala k novému rozhodnuti.

Zakon o nemocenském pojisténi nam konkretizuje ptipady v kterym neni
odvolani ani rozklad pfipustny. Jedna se o tyto pripady:

1. Odnéti nemocenského z divodu ukonceni docasné pracovni ne-
schopnosti nebo karantény nebo odnéti oSetfovného z divodu
ukonceni potreby osetfovani

2. Povoleni placeni preplatku na davce nebo regresivni nahrady
ve splatkach

3.  Prominuti povinnosti uhradit pfeplatek na davce nebo zaplatit re-
gresivni nahrady.
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Z vyse uvedenych pripadu, kdy odvolani neni mozné je ztejmé, ze v dvou
ptipadech se jedna o situace, které jsou v prospéch ucastnika fizeni a pripady,
kdy rozhodnuti o povoleni placeni preplatku na davce nebo regresivni ndhra-
dy ve splatkiach nebo prominuti povinnosti uhradit pfeplatek na davce nebo
platit regresivni nahrady zavisi jen na Gvaze organu nemocenského pojisténi.

V prvnim pripadé se jedna o objektivni skute¢nost, kterd je pro organy
nemocenského pojisténi neprezkoumatelna, protoze je zavisla na rozhodnuti
oSetfujiciho lékare.

Pokud by u¢astnik fizeni nepodal odvolani nebo rozklad s pottebnym po-
¢tem stejnopistl, miiZe jej vyhotovit organ nemocenského pojisténi také na své
naklady. Jednd se zejména o pripady, kdy se jedna o jednostrankova podani.

Utinky odvolani

Obecnd uprava Gc¢inkit odvolani vychazi také ze spravniho radu, ktery
fika, Ze nestanovi-li zakon jinak, ma v¢as podané a piipustné odvolani od-
kladny t¢inek. V dusledku odkladného uc¢inku odvolani nenastavad pravni
moc, vykonatelnost, ani jiné pravni a¢inky rozhodnuti.

Ze zakona o nemocenském pojisténi mizeme pro nasi konkrétni oblast
nemocenského pojisténi dovodit, Ze v ramci odvolacich fizeni v nemocen-
ském pojisténi je stanovena zakonnd vyjimka v § 152 zakona o nemocenském
pojisténi, ktera rika, ze odkladny t¢inek nema odvolani ani rozklad podané
proti rozhodnuti, jimz byla davka krdcena nebo odnata nebo jimz byla zasta-
vena jeji vyplata a také odvolani proti rozhodnuti o ukonc¢eni doc¢asné pra-
covni neschopnosti nebo potieby osetfovani ¢lena rodiny. V téchto ptipadech
nema odvolani odkladny ti¢inek a rozhodnuti je vykonatelné, i kdyZ nenabylo
pravni moci. V téchto pripadech, je to velmi logické, protoze by po delsi dobu
vznikaly acastnikovi fizeni preplatky na davkach nemocenského nebo oset-
fovného v dusledku neopravnéné vyplacenych davek.

O stejnou zdkonnou vyjimku se jedna i v pfipadé, ze davka ma byt pfizna-
na ve vy$si vysi nebo dfivéjsiho data.

Podkapitola III.B) - Soudni pfezkum

Prezkoumatelnd rozhodnuti vydana ve vécech nemocenského pojisténi
a pojistného a pokut prezkoumavaji soudy podle soudniho fadu spravniho
- zakon 150/2002 Sb., ve znéni pozdéjsich predpisti.” Soudni rad spravni se
nepouzije na prezkoumani rozhodnuti o prestupku, které podléhd prezkumu

2 Soudni rad spravni - zakon ¢.150/2002 Sb., soudni fad spravni
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podle ob¢anského soudniho fadu. Ve vécech nemocenského pojisténi rozho-
duje specializovany samosoudce krajského soudu ve vécech spravniho soud-
nictvi. Ze soudniho pfezkumu spravnich rozhodnuti jsou na zakladé § 158
zakona o nemocenském pojisténi vyloucena tato rozhodnuti:

1.
2.

6

Rozhodnuti o vyplaté nemocenského po uplynuti podptir¢i doby
Ukoncéeni nebo neuznani do¢asné pracovni neschopnosti nebo po-
treby oSetfovani ¢lena domacnosti organem nemocenského pojisté-
ni

Odnéti nemocenského z divodu ukonceni docasné pracovni ne-
schopnosti nebo karantény anebo odnéti osetfovného z divodu
ukonceni potreby osetfovani

Povoleni placeni preplatku na davce nebo regresivni nahrady
ve splatkach

Prominuti neuhrazeného preplatku na davce nebo zaplaceni neu-
hrazené regresivni ndhrady

Odstranéni tvrdosti

Z vyse uvedeného vyctu vyplyva, Ze ze soudniho prezkumu jsou vyloude-
ny rozhodnuti, které zavisi na posuzovani zdravotniho stavu a také rozhod-
nuti o odstranéni tvrdosti a rozhodnuti o povoleni placeni preplatku na davce
nebo regresivni nahrady ve splatkach a rozhodnuti o prominuti neuhrazené
preplatku na davce nebo zaplaceni neuhrazené regresivni ndhrady , ve kterych
ma organ nemocenského pojisténi volnou tvahu.

Ceska spréva socidlniho zabezpedeni nemd nérok na nahradu nékladé
ve vécech pojisténi v fizeni pred soudem.
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Proceedings in the Area of Sickness Insurance

JUDr. Hana Gutovd, PhD.
Karel Englis College, Brno

Chapter I. - General issues related to proceedings
in matters of sickness insurance

In this part of the article, I would like to outline the issues related to pro-
ceedings in matters of sickness insurance. In the beginning, I will shortly de-
fine basic terms related to proceedings in matters of sickness insurance and
then, I would proceed with selected types of proceedings, namely proceedings
on award of entitlement to benefits, suspension thereof, termination of benefit
payments and change of their amount, return of benefit overpayment and
payment of benefit after the expiration of support period. In the end, I would
mention appellate procedure and judicial review of a decision.

In the introduction, I would firstly like to mention the basic terminology
related to proceedings in matters of sickness insurance.

Parties to proceedings

Parties to proceedings in matters of sickness insurance are persons, who are
or who could become holders of right and duties that are subject to a decision
or whose legally protected interests may be directly prejudiced by a decision.
Such definition results from s. 27 Administrative Procedure Code (hereinaf-
ter “APC”). In case of death of an insured entitled to sickness benefit under
conditions stipulated in s. 51(1) Act on Sickness Benefit, the rights to benefit
payment passes on to a spouse and children or parents of a deceased insured
provided that they were living in the same household with an insured in time
of death. In case an insured failed to claim benefit payment, the payment may
also be claimed by the aforementioned persons. In case the aforementioned
persons were not living in the same household with an insured, the sickness
benefit becomes subject to probate proceedings. A party to proceedings may be
represented in following cases. A party to proceedings lacking full legal capac-
ity is represented by his/her statutory representatives. Parties to proceedings
may entrust their representation also to an agent or choose an attorney to act as
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their representative. Administrative body shall appoint a guardian for a party to
proceedings in case that a party that shall be represented by a statutory repre-
sentative fails to have a statutory representative, further for parties with serious
health impairment who are unable to communicate even through an interpreter
or mediator - for instance condition after injury. For example an individual
involved in serious car accident becomes partially disabled with health conse-
quences and cannot act on his own as a party in proceedings to award sickness
benefit or proceedings on sickness benefit payments after expiration of support
period. The same procedure applies in case of individuals suffering from a tem-
porary mental disorder preventing them to act on their own in proceedings.
In those cases administrative body shall decide upon an expert medical report

Commencement of proceedings

In general, proceedings may be commenced upon parties’ petition or
by virtue of office. Proceedings on sickness insurance are commenced upon
a written petition of an insured filed under ss. 109 (3) to (6) or s. 153 (6) Act
on Sickness Insurance.

Proceedings on benefit payment after expiration of support period are
commenced upon a written petition of an insured. Proceedings on change of
benefit that was already paid or awarded, proceedings on suspension thereof
or termination of payments thereof and proceedings on award of entitlement
of a benefit unduly denied are commenced upon a petition of an insured, his/
her employer or by virtue of office.

Proceedings on waiver of benefit overpayment or regressive compensation
are commenced upon a written petition of an obligor.

Time-limits for the issuance of a decision

Time-limit for the issuance of a decision is extended by, besides the peri-
ods stipulated in the Administrative Procedure Code, the period for further
ascertainment of relevant facts of an employer and other legal and natural
persons, administrative bodies, foreign bearers of sickness benefits, old-age
insurance, health insurance or accident insurance and further by the period
necessary for a healthcare facility to carry out medical examination of a per-
son for the purposes of temporary incapacity to work assessment or capacity
to work assessment after the expiration of support period.

Unlike the APC, which enables suspension of proceedings for the pur-
poses of removal of deficiencies of a petition as a motion to commence pro-
ceedings, legislation on proceedings in matters of sickness insurance enables
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suspension of proceedings for a period corresponding to period for the pur-
poses of removal of deficiencies stipulated generally. District Social Security
Administrations (hereinafter “DSSA”) and also the Czech Social Security Ad-
ministration (hereinafter “CSSA”) decide on suspension of proceedings. A ap-
peal may be filed against such decision on suspension of proceedings.

Delivery

Delivery in proceedings in matters of sickness insurance is in general gov-
erned by the Administrative Procedure Code. Pursuant to s. 72 (1) APC a de-
cision is delivered to parties to proceedings. In general a decision in sickness
insurance proceedings is not delivered to an employer if it is not a party to pro-
ceedings and if disclosure of decision thereto is not explicitly appropriate. Such
is the case of decision dealing with benefit reduction or benefit suspension if
insured fails to comply with a temporary work incapacity regime or decisions
on return of benefit overpayment or amount thereof.

Documents, where delivery date is relevant for the start of a time-limit or
determination of a deadline and failure to comply therewith may cause an ad-
dressee a legal detriment are delivered into addressee’s own hands.

In matters of execution, regressive compensation and benefit overpay-
ment, the Act on Sickness Insurance stipulates the option of delivery through
a police body.

Costs of proceedings

Bodies of sickness insurance are not entitled to coverage of costs of pro-
ceedings in matters of sickness insurance. Provision of this act foremost rep-
resents a variation from ss. 79 (5) and (6) APC, as there is an opportunity for
a body of sickness insurance to impose coverage of costs of proceedings on
a party to proceedings in case of a duty to return benefit overpayment or pay
regressive compensation.’

Chapter II. - Individual chosen kinds of proceedings

Within this part of my paper, I would like to concern myself with 4 chosen
kinds of proceedings, they are:

1. Proceedings on awarding the entitlement to benefits, suspension

thereof, termination of benefit payments and change of their amount

1 Zeniskovd, M. Zakon o nemocenském pojisténi od 1.1.2010 s komentatem a piiklady,
Olomouc : ANAG, 2010, p. 258.
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2. Proceedings on return of benefit overpayment
3. Proceedings in matters of benefit payment after the expiration of sup-
port period

Subchapter II.A) - Proceedings on awarding the entitlement to benefits,
suspension thereof, termination of benefit payments and change of their
amount

This subchapter may be divided into partial section:

1. Proceedings on awarding the entitlement to benefits

2. Proceedings on suspension of the benefits, termination of benefit

payments and change of their amount
a) on the basis of DSSA’s decision making in the fast-track proceedings
b) decision making of DSSA applying APC

3. Proceedings on reduction or suspension of sickness benefits in cases

the regime of temporarily work incapacity of the insured is breached

1. Proceedings on awarding the entitlement to benefits

Proceedings on benefits are commenced upon a written petition of the
insured submitted under s. 109 (3) — (6) Act on Sickness Insurance or upon
written petition on rendering a decision on benefit.

If the insured person meets all conditions in order to be entitled to benefit
and its payment in a specific amount, competent DSSA decides on this enti-
tlement in shortened proceedings - i.e. proceedings under s. 153 (1) (a), (2)
(a) and (2) - (5) Act on Sickness Insurance.

In case of shortened proceedings, the DSSA does not render a decision
because its decision is directly performed by payment of the benefits.

Provisions of APC are not applicable to this form of fast-track proceedings.

If discrepancies occur and the insured persons do not agree with the
amount of the benefit or with the result of fast-track proceedings, they have
an option of filing a petition for written decision on benefit in 30 days where
they may state the reasons of their disagreement. Upon filing such petition
for a written decision on benefit, proceedings on benefits in accordance with
APC are commenced.

If the DSSA does not render a decision on awarding the benefit in fast-
track proceedings because, e.g. its amount cannot be conclusively determined,
it commences proceedings accordingly to APC. Notification on commence-
ment of the proceedings must be delivered to the insured person.
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DSSA decides on awarding the unlawfully denied benefit upon a petition
of the insured or the employer or by virtue of office.

2. Proceedings on suspension of the benefits, termination
of benefit payments and change of their amount
This issue shall be divided into two areas, decision making of DSSA in
fast-track proceedings and decision making of DSSA applying the APC.

Fast-track proceedings

DSSA may decide in fast-track proceedings on change of the amount of
the benefit already paid or awarded, on its suspension or termination of its
payment, if the new amount of the benefit is undisputable or in case it is indis-
putable that conditions of entitlement to benefit payment are no longer met
and payment of benefits will be terminated.

Likewise, if the insured persons do not agree with suspension, termina-
tion or change of the amount of payments, they may submit a written petition
for written decision in 30 days since the benefit was paid or since the day they
were informed about termination of benefit payments, which causes com-
mencement of the proceedings under APC.

Decision making under APC.

In these proceedings, DSSAs do not decide in cases of disputable amounts,
suspension or termination of benefits’ payment.

In case the sickness insurance is suspended due to the end of temporary
work incapacity, there is no possibility to appeal the decision.

3. Proceedings on reduction or suspension of sickness benefits in cases
the regime of temporarily work incapacity of the insured is breached
These proceedings are usually commenced by virtue of office under s. 46

and s. 47 APC. DSSA may receive a petition to commence these proceedings
from an employer, for instance.

Under s. 125 Act on Sickness Insurance, if the insured person breached
the regime of temporary work incapacity, then her sickness insurance may be
temporarily reduced or suspended. This suspension may last 100 days from
the regime breach in maximum.

DSSA may only reduce or suspend the sickness insurance in the period of
3 months since the day the breach occurred.
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Regime of temporary work incapacity is set by a physician.

Conducting activities, which the insured person was not found to be un-
able of, is not considered to be a breach of the therapeutic regime. Time pe-
riod necessary for obtaining food and medicaments is not considered to be a
breach of the therapeutic regime.

Decision on suspension or reduction of the benefit is delivered to the em-
ployer, too.

Subchapter I1.B) - Proceedings on return of benefit overpayment

Overpayment of the sickness insurance benefit occurs in case the ben-
efit was paid unlawfully or in a higher amount than determined. The insured
persons or different subjects, who did not fulfill some of the duties imposed
or received benefit (or its part) though they must have presumed that the
benefit was paid unlawfully or in a higher amount than they were entitled to,
are bound to reimburse the benefit overpayment to the benefit payer. Persons
who are at fault for the benefit overpayment are liable in case of overpayment
origin, as well. Such person may be, e.g. employer or treating physician. If the
benefit overpayment was caused by more subjects, they are jointly and sever-
ally liable for the overpayment and they have a duty to mutually settle accord-
ingly to their degree of fault.

Obligation to reimburse the benefit overpayment arises on the basis of
a competent sickness insurance body decision on the duty to reimburse the
overpayment. This obligation does not arise, if the amount of overpayment
does not reach 100 CZK. In this amount, the overpayment is accounted to the
body sickness insurance body.

Act on Sickness Insurance also sets forth exceptional cases in which the
sickness insurance body may fully or partially remit the outstanding overpay-
ment. It concerns mainly the cases where reimbursement of the overpayment
may lead to sustenance threat of the person bound to return the overpayment.

Subchapter I1.C) - Proceedings in matters of benefit payment after the
expiration of support period

DSSA decides on payment of sickness insurance benefit after the expira-

tion of support period, which is 380 calendar days long, in administrative
proceedings upon a written petition of the insured person. Sickness insur-
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ance is subsequently paid for a time period provided in the sickness insurance
body’s decision especially in accordance with the statement of a sickness in-
surance body’s physician - assessment physician, if it is possible to expect that
the insured person retrieves work capacity, even to a different activity than the
one insured, within a short period of time, in maximum 350 days since the
expiration of a support period though.

Procedure of DSSAs in these proceedings is further regulated by internal
directive of CSSA.

DSSA which is competent to payment of sickness insurance benefits is-
sues a decision on payment of sickness insurance benefits after the expiration
of a support period on the basis of administrative proceedings’ results. This
decision is issued in accordance with the statement of the physician of Medi-
cal assessment service department. Health documentation from the treating
practical physician and special medical examinations are available to this phy-
sician. If this physician finds a reason for further payment of sickness insur-
ance benefits, then DSSA may even repeatedly decide on providing the sick-
ness insurance benefits on the basis of this physician’s opinion. Time period
set in the decision on benefits payment cannot be longer than 3 months.

If the payments of sickness insurance are not prolonged due to bad medi-
cal state of the insured person, then the insured person should petition for
disability pension.

It is possible to appeal the decision on payment of sickness insurance ben-
efits after the expiration of support period, however, this decision cannot be
judicially reviewed under Code of Administrative Justice or Civil Procedure
Code.

Chapter III. - Appellate proceedings and judicial review of decisions

The possibility of an appeal in the matters of sickness insurance generally
arises out of chapter VIII of APC. Party to proceedings in matters of sickness
insurance may appeal first instance decisions issued by DSSAs, Municipal So-
cial Security Administration in Brno and Prague Social Security Administra-
tion. Particular working places of CSSA decide on appeals against decisions of
DSSAs, Municipal Social Security Administration in Brno and Prague Social
Security Administration, then. Appeals against decisions of Prague Social Se-
curity Administration are decided upon directly by CSSA-central. Appeals
are submitted to CSSA by the medium of DSSA which rendered the appealed
decision.
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Individual appellate proceedings procedures of employees of CSSA and
employees of DSSAs are further specified in implementing guidelines of
CSSA - guidelines of Chief Executive of CSSA which are binding on activity
of CSSA and all DSSAs’ employees.

Subchapter II1 .A) - Appeal

Appeal requirements

An appeal may be submitted by a party to proceedings either orally to
protocol written by competent DSSA or in a written form. Only the verdict
part of the decision may be appealed, individual verdict or a decision. Ap-
peal submitted only against reasoning is inadmissible. If the party to sickness
insurance proceedings plans to submit an appeal, they must fulfill fundamen-
tal requirement mentioned in s. 37 (2) APC, i.e. name, surname and date of
birth, permanent habitual residence address or a different delivery address
respectively. In the petition to an administrative body, it must be clear who
submitted it, what matter is concerned and what is petitioned for. In case of
an appeal, it is specified in s. 82 (1) APC which sets forth that an appeal must
include information as to what decision it is filed against, in what extent is
the decision appealed and what constitutes the breach of legal regulations or
incorrectness of the decision of the sickness insurance proceedings which
preceded the decision.

If the party to proceedings wanted to amend new facts and evidence, then
these new facts and evidence may be taken into account only provided that the
party to proceedings could not apply them earlier. There is an exception to this
rule allowing party to proceedings to object that the evidence was submitted in
the first instance proceedings but not introduced by the administrative body. In
such case, the administrative body is bound to introduce the evidence.

General time period for submission of an appeal arises out of APC and
it is 15 days long. Proceedings concluded with a decision on termination of
temporary work incapacity or on termination of care needs are an exception
as the time period for an appeal is shortened to 3 days.

Decision of an appellate body

An appellate body cannot change the decision against the appellant unless
another party to proceedings submits an appeal and their interests are not
the same or the appealed decision is in breach of legal regulations or public
interests.
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Late or inadmissible appeal shall be rejected by the appellate body. If the
appellate body finds out that the appeal was submitted in time and that it is
admissible, it shall return the matter to competent DSSA which decided the
matter in the first instance to render a new decision.

Act on Sickness Insurance specifies cases in which the appeal or remon-
strance are not admissible. These cases are concerned:

1. Suspension of sickness insurance benefits due to termination of tem-
porary work incapacity or quarantine or suspension of nursing ben-
efits due to termination of the need of treatment.

2. Permission to pay benefit overpayment or regressive restitution in
installments

3. Remittance of the obligation to reimburse benefit overpayment or to
pay regressive restitution.

It is clear from the cases where an appeal is not possible as mentioned
above, that in two cases, they are situations in favor of the party to proceed-
ings and cases of permission to pay benefit overpayment or regressive resti-
tution in installments and remittance of the obligation to reimburse benefit
overpayment or to pay regressive restitution are only in the discretion of sick-
ness insurance body.

In the first case, an objective fact is concerned which is unreviewable for
sickness insurance bodies because it depends on the decision of a treating
physician.

If the party to proceedings fails to submit an appeal or a remonstrance in
necessary number of copies, the sickness insurance body may prepare them
on its own expenses. That concerns mainly the cases where one page petitions
are filed.

Effects of an appeal

General legislation of effects of an appeal also lies in the APC, which pro-
vides that unless stipulated otherwise, a timely and admissible appeal has the
suspensory effect. As a result of the suspensory effect a decision shall not be-
come legally effective, enforceable or possess any other legal effect.

For the purposes of our particular area of sickness insurance, we may de-
duce from the Act on Sickness Insurance that within the appellate procedures
in matters of sickness insurance a legal exception is stipulated in s. 152 Act
on Sickness Insurance, which provides that neither an appeal nor the remon-
strance filed against a decision on reduction or suspension of a benefit or
on termination of payment thereof the suspensory effect and neither an ap-
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peal against decision on termination of temporary work incapacity or family
member care necessity have the suspensory effect. In these cases an appeal
does not have the suspensory effect and a decision shall become enforceable
even though it has not become legally effective yet. In these cases, it is quite
logical because after a longer period of time sickness benefit overpayments
and care needs overpayments would incur to a party to proceedings as a result
of unduly made benefit payments.

The same legally stipulated exception applies in cases when benefit pay-
ment shall be made in a higher amount or from an earlier date.

Subchapter I11.B) - Judicial review
Reviewable decision in matters of sickness insurance and insurance rate
and penalties are reviewed by courts in accordance with the Code of Admin-
istrative Justice - the Act no. 150/2002 Coll., as amended.? The Procedure of
Administrative Justice does not apply to review of decisions on misdemeanor,
which is subject to review under Civil Procedure Code. In matter of sickness
insurance, court decides by a specialized sole judge of a regional court of ad-
ministrative justice. Following acts are excluded from judicial review of ad-
ministrative decisions pursuant to s. 158 Act on Sickness Insurance excluded
following act:
1. Decision on sickness benefit payment after expiration of support pe-
riod
2. Termination or non-recognition of temporary work incapacity or
family member care needs by a body of sickness insurance
3. Suspension of sickness benefits due to termination of temporary
work incapacity or a quarantine or suspension of nursing benefits due
to termination of care needs
4. Permission to return benefit overpayment or regressive compensa-
tion in installments
5. Waiver of benefit overpayment that had not been returned yet or a
return of regressive compensation that had not been paid yet
6. Decision of insensitive nature

From the above mentioned text, it results that decisions depending on
health condition assessment and also insensitive nature decisions and deci-
sions permitting return of benefit overpayment or regressive compensation
in installments and decisions on waiver of benefit overpayment that had not

2 Code of Adminstrative Justice — Act no. 150/2002 Coll., Code of Adminstrative Justice
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been returned yet or a return of regressive compensation that had not been
paid yet, where the body of sickness insurance is vested with a discretion, are
excluded from judicial review.

The Czech Social Security Administration is not entitled to coverage of the
costs in matters of insurance before the court
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Typy fizeni ve vécech nemocenského pojisténi'

JUDr. Gabriela Halifovd, Ph.D.
Mgr. Alena Hdlkovd
Pravnickd fakulta, Univerzita Palackého v Olomouci

1. Uvod

Systém nemocenského pojisténi prosel béhem poslednich dvou let podstat-
nymi zménami, jedna z nejzasadnéjsich se tyka rozhodovani o pravech a povin-
nostech pojisténct, tedy fizeni ve vécech nemocenského pojisténi. Nova pravni
uprava je zakotvena v zakoné ¢. 187/2006 Sb., o nemocenském pojisténi, ve zné-
ni pozdéjsich predpist (dale jen ,,ZNP“), ktery nabyl u¢innosti dnem 1. 1. 2009,
konkrétné procesni otazky jsou upraveny v jeho hlavé VI; na zakladé ustanove-
ni § 143 odst. 1 ZNP plati rovnéz subsidiarita spravniho fadu.?

O pravech a povinnostech osob - pojisténcti rozhoduji organy nemocen-
ského pojisténi, v prvnim stupni se jedna o okresni spravy socialniho zabez-
peceni a sluzebni organy.’ Sluzebni organy jsou ptislusné pouze pro specifické
subjekty napf. vojiky z povoldni, ptislusniky Policie CR, pfislusniky Celni
spravy CR, odsouzené osoby.* Zdkonem vymezené tikoly sluzebnich organii
ptitom plni sluzebni atvary, coz jsou utvary, slozky nebo jiné organiza¢ni ¢asti
bezpecnostnich sborti nebo ozbrojenych sil Ceské republiky, které vyplaceji
ptislusnikiim bezpec¢nostnich sbort sluzebni pfijem nebo vojakim z povola-
ni plat. Stanovené povinnosti a tkoly sluzebnich ttvart jsou uvedeny v usta-
noveni § 101 ZNP?

Rizeni ve vécech nemocenského pojisténi se podle predmétu jednotlivych
typt fizeni a jejich zvlastnosti, kterymi se vyznacuji, rozlisuje na:

7y

- klasické” spravni fizeni,

1 Tento ¢lanek byl publikovan v ramci grantového projektu ,,Aktualni otazky vyvoje prava“
¢. PF_2010_001.

2 Zékon ¢. 500/2004 Sb., spravni fad, ve znéni pozdéjsich predpisa.

3 Ministerstvo obrany, Ministerstvo vnitra, Vézeniskd sluzba Ceské republiky, Generdlni
feditelstvi cel, Bezpe¢nostni informaéni sluzba, Ufad pro zahrani¢ni styky a informace.

4 Podr. v ustanoveni § 82 odst. 1 ZNP.

5  Kupf. pfijimaji Zadosti o ddvky nemocenského pojisténi, vyplaceji davky ve stanovenych
terminech, predkladaji neprodlené zadost o davku sluzebnimu organu, jestlize maji
pochybnost o tom, zda jsou podminky pro narok a vyplatu davky splnény, pfipravuji
podklady potfebné pro rozhodovani o davkach apod.
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- zkracené fizeni,
- Tizeni o ukonceni do¢asné pracovni neschopnosti a potteby oSetfovani,
- Tizeni o odstranovani tvrdosti zakona.

2. Zkracené Fizeni

Zkracené fizeni probiha pred okresnimi spravami socialniho zabezpeceni
(dale jen ,,OSSZ*), to znamena, Ze se tyka pouze osob, které pro tcely nemo-
cenského pojisténi nazyvame jako zaméstnance. Predmétem tohoto fizeni je
rozhodovani o:

- nespornych otazkach: nejsou pochybnosti o tom, Ze je dan narok na

davku a jeji vyplatu, ¢i naopak, Ze narok na davku a jeji vyplatu zani-
Kl, jaka je vyse davky ¢i nova vySe davky pri zméné jeji vyse,

- preplatku na nemocenském v dasledku zpétného prizndni starobni-

ho diichodu nebo invalidniho dichodu pro invaliditu tfetiho stupné,

- zuctovani davky podle § 124 odst. 8 ZNPS

Ustanoveni § 153 odst. 3 ZNP vyslovné vylucuje ve zkraceném fizeni
pouziti spravniho fddu. Tuto zakonnou vyluku lze vSak preklenout pomoci
ustanoveni § 177 odst. 1 spravniho fadu’ samotného. V obdobném duchu
judikoval rovnéz Nejvyssi spravni soud napt. v usneseni rozsifeného senatu ze
dne 31. 8.2005, ¢j. 2 Afs 144/2004-110 (publ. in Sb. NSS ¢&. 1/2006 pod ¢. 735),
nebo v rozsudku téhoz soudu ze dne 12. 10. 2007, ¢&.j. 5 Afs 167/2006-78.

Ve zkraceném fizeni se nevydava zadné rozhodnuti, dle § 153 odst. 5 ZNP
ma pojisténec obdrzet pisemné oznameni o druhu vyplacené davky, denni
vysi davky, vysi denniho vymérovaciho zédkladu a dobé, za kterou byla davka
vyplacena, a pisemné oznameni o vysi pfeplatku na nemocenském. Samotné
rozhodnuti se realizuje tak, ze se davka vyplati, zastavi se jeji vyplata ¢i se
vyplati davka v nové vysi pfi jeji zméné. Pojisténec tedy pii splnéni vsech
nespornych podminek ndroku na davku a jeji vyplatu obdrzi davku pfimo
na svij ucet vedeny u penézniho tstavu nebo v hotovosti prostrednictvim
drzitele postovni licence.

V praxi se tzv. zkracené fizeni realizuje ndsledujicim zptsobem (pro
zjednoduseni se pridrzime pouze nemocenského jako davky nemocenské-

6  Pojisténci nebo jinému prijemci davky, kterému byla vyplacena davka, ktera mu nenalezela,
avsak za totéz obdobi mu nélezela jina davka, se preplatek na vyplacené davce zuctuje
s davkou nebo s jejim doplatkem, ktera za toto obdobi nalezi.

7  Zé&kladni zasady ¢innosti spravnich organti uvedené v § 2 az § 8 SR se pouziji pii vykonu
vefejné spravy i v pripadech, kdy zvlastni zakon stanovi, Ze se spravni ¥ad nepouzije, ale sam
upravu odpovidajici témto zasadam neobsahuje.
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ho pojisténi). Rozhodnuti o vzniku doc¢asné pracovni neschopnosti (dale jen
,DPN®) vyda a vyplni pojisténci oSetfujici 1ékar dle ustanoveni § 57 ZNP.
Toto rozhodnuti je formalizované na predtisténych tiskopisech. Pojisténec
ma povinnost predat takové rozhodnuti svému zaméstnavateli, nebot toto
rozhodnuti ztélesiiuje po uplynuti prvnich 14 kalendarnich dnt nemoci®
(v obdobi od 1. 1. 2011 do 31. 12. 2013 po uplynuti prvnich 21 kalendarnich
dnti) Zddost o nemocenské pri trvani DPN déle nez 14 (21) kalendafnich dni.
Zaméstnavatel poté rozhodnuti o vzniku DPN odesle spole¢né s dalsimi po-
trebnymi podklady (vymeérovaci zaklady pro vypocet davky) OSSZ ve lhité
neprodlené (§ 97 ZNP).

Vzhledem k tomu, Ze zakon o nemocenském pojisténi nedefinuje délku
trvani lhity oznacené jako neprodlené, je tfeba se alespon podptirné ridit
judikaturou, konkrétné rozsudkem Méstského soudu v Praze ze dne 22. 10.
2008, ¢j. 9 Ca 144/2007-27, publ. ve Sb. rozhodnuti NSS ¢. 5/2009 pod
¢. 1826. Dle néj pak pojem neprodlené uzity v § 67 odst. 1 zakona ¢. 326/1999
Sb., o pobytu cizincti na tizemi Ceské republiky, nelze povazovat za neur¢ity
pravni pojem, ale je nutno jej vykladat ve smyslu obecného zakladu jazyka,
v némz znamena ,,bez zbyte¢ného prodleni®, ,,ihned®, ,,okamzité®, ,bez mes-
kani“ apod. Lhiitu takto urc¢enou je tak tfeba pocitat na dny, maximalné tydny.

Vysledkem zkrédceného fizeni je vyplata davky, v nasem prikladé nemo-
cenského. Zakon o nemocenském pojisténi vyzaduje vyplatu do 1 mésice na-
sledujictho po dni, v némz byl stanoveny doklad pro narok na vyplatu davky
doruc¢en OSSZ (§ 110 ZNP). Docasné prace neschopny pojisténec se o vyplaté
davky dozvi z pisemného oznameni o davce (§ 153 odst. 5 ZNP), které v realu
¢asto viibec neobdrzi v pisemné podobé, nybrz vysvétlivkou ve zpravé pro
ptijemce na bankovnim uétu, kupt. v tomto znéni: ,Nem. 1. 11. 2010-30. 11.

8 Od 1. 1. 2009 je v uc¢innosti nova pravni tprava nahrady mzdy pti docasné pracovni ne-
schopnosti zaméstnance. Tato tprava je zakotvena v zakoné ¢. 262/2006 Sb., zakonik prace,
ve znéni pozdéjsich predpist, a to v ustanoveni § 192 a nasl. tak, Ze zaméstnanci, ktery byl
uznan docasné prace neschopnym nebo kterému byla nafizena karanténa a ma narok na vy-
platu nemocenského podle ZNP, pfislusi v dobé prvnich 14 (v letech 2011 az 2013 prvnich
21) kalendarnich dnt trvani doc¢asné pracovni neschopnosti nahrada mzdy nebo platu, a to
timto zptisobem: v mezich prvnich 14 kalendarnich dnt pfislusi tato nahrada mzdy za dny,
které jsou pro zaméstnance pracovnimi dny. Nahrada mzdy nebo platu opravdu nepfislusi
za prvni tfi takovéto dny doc¢asné pracovni neschopnosti. Uvedeno na ptikladu: zaméstnanec
je uznan docasné prace neschopnym v pondéli, pak do stfedy nema narok na nahradu mzdy
a zaméstnavatel mu pocne vyplacet ndhradu az od ¢tvrtka tak, Ze celkem zaméstnavatel vy-
plati ndhradu mzdy zaméstnanci za ¢tvrtek a patek v prvnim tydnu a poté pét pracovnich dni
v druhém tydnu. Od 3. pondéli jiz je nemocny zaméstnanec hojen na uslém prijmu davkou
nemocenského podle zdkona o nemocenském pojisténi, a to za kalendarni dny.
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2010, denni davka od 15. dne 194 K¢, denni vymérovaci zaklad 323 K¢, zanik
naroku na vyplatu 30. 11. 2009 Takovému pisemnému oznameni je tieba
rozumét tak, Ze prijemci se zasila davka nemocenského za listopad 2009, pti-
¢emz denni vymérovaci zaklad z podkladti dodanych zaméstnavatelem byl
podroben redukcim ve smyslu § 21 a nasl. ZNP.

V ptipad¢, ze prijemce davky nesouhlasi s vysledkem zkraceného fizeni,
zakon o nemocenském pojisténi v souladu se svym § 153 odst. 6 umoziuje
podat do 30 dnti ode dne vyplaty davky nebo ode dne doruceni pisemného
oznameni o ukonceni vyplaty davky pisemnou zadost o vydani rozhodnuti.
Pojisténec je povinen specifikovat své déivody nesouhlasu s vysledkem zkra-
ceného fizeni a podanim takové zZadosti se zahajuje ,,klasické® fizeni o dévce.

Za situace, kdy prijemce davky obdrzi vyplatu na sviij bankovni ucet nebo
mu davka neni vyplacena kupt. z dtivodu nesplnéni podminek pro vznik na-
roku na davku, vSak prijemce davky nema realnou $anci vyuzit moznosti po-
dat Zadost o vydani rozhodnuti o davce v klasickém fizeni, nebot se o takové
moznosti zadnym poucenim v pisemném oznameni nedozvi, tj. Ze ma moz-
nost se proti vysledku fizeni branit, v jaké lhiité, co ma jeho podani obsahovat
a jakému organu jej musi sméfovat. Vyjadfujeme tak pochybnost o smyslu
zakonné moznosti podat zadost o vydani rozhodnuti o ddvce bez navaznosti
na vyslovnou poucovaci povinnost organt nemocenského pojisténi.

Navic je takovyto postup OSSZ v rozporu se zasadou uvedenou v ustano-
veni § 4 odst. 2 spravniho radu, podle které ma spravni organ v souvislosti se
svym tkonem povinnost poskytnout dotéené osobé primérené pouceni o je-
jich pravech a povinnostech, je-li to vzhledem k povaze ukonu a osobnim
pomértim dotéené osoby potiebné, a ktera se ve smyslu ustanoveni § 177 odst.
1 spravniho fadu vztahuje i na zkrdcené fizeni.

Pro jasnéjsi predstavu o soucasném systému nemocenského pojisténi na-
bizime také jeden ptiklad z praxe. Rozhodnuti o vzniku DPN vystavil 1ékar
dne 1. 2. 2009, od 15. 2. 2009 vznikl pojisténci narok na nemocenské, tj. dne
15.2.2009 predal zaméstnanec zaméstnavateli Zadost o davku. Zaméstnavatel
odeslal prostfednictvim posty na OSSZ dokumenty dne 25. 2. 2009 a OSSZ
ptijala na podatelnu tyto dokumenty dne 1. 3. 2009, av$ak do interni databaze
je zanesla s datem prijeti dne 14. 3. 2009.

Dévku méla OSSZ vyplatit do 2. 4. 2009, avsak nastaly okolnosti zakldda-
jici netplnost dokladii, napt. 1ékar chybné vyplnil rozhodnuti o vzniku DPN,
pojisténec nepodepsal zadost o davku, zaméstnavatel nepfilozil vymérova-
ci zaklady, z diivodu vytizeni OSSZ a vypomoci jiné OSSZ dojde ke ztraté
dokladu atp. Zakon o nemocenském pojisténi vyslovné neupravuje moznost
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preruseni zkraceného fizeni, je vSak otazkou, zda nékterd z pravé uvedenych
okolnosti zakladajicich neuplnost dokladu jiz nepresahuje limity zkraceného
fizeni® a vzhledem ke spornosti vzniku naroku na davku nebo jeho vysi by jiz

rovs 7

v takovych pripadech nemélo probihat klasické fizeni.

3. ,Klasické® spravni fizeni

Kromé spornych otazek tykajicich se naroku na davku nemocenského po-
jisténi a jeji vyplatu, jeji vysi ¢i zdniku ndroku na ni, o nichz jsme hovorili
v predchozi ¢asti, se ve spravnim fizeni rozhoduje o vyplaté nemocenského
po uplynuti podpurci doby,'® o kraceni nebo odnéti nemocenského, o povin-
nosti uhradit pfeplatek na dévce'” a o regresni nahradé.”

JelikoZ se jedna o spravni fizeni ridici se podptirné ustanovenimi sprav-
niho fadu, zminime se déle pouze o dulezitych specifikich, které upravuje
zakon o nemocenském pojisténi.

Rédny opravny prostiedek, odvolani a rozklad,' je u nékterych druhii
fizeni vylouceny. Jedna se o odnéti nemocenského z divodu ukonc¢eni DPN
¢i karantény nebo odnéti o$etfovného z dtivodu ukonceni potteby osetfova-
ni, povoleni placeni preplatku na davce nebo regresni nahrady ve splatkach,

9  Konkrétné § 153 odst. 1 pism. c) ZNP.

10  Ustanoveni § 27 ZNP: Po uplynuti podpurci doby se nemocenské vyplaci na zakladé zadosti
pojisténce po dobu stanovenou v rozhodnuti orgdnu nemocenského pojisténi podle vyjad-
feni lékafe organu nemocenského pojisténi, ktery vyplaci nemocenské, pokud lze oéekavat,
Ze pojisténec v kratké dobé, nejdéle vSak v dobé 350 kalendarnich dnti od uplynuti podputri
doby nabude pracovni schopnost, a to i k jiné nez dosavadni pojisténé ¢innosti.

11 Ustanoveni § 125 ZNP: Pojisténci, ktery porusil rezim docasné prace neschopného pojis-
ténce (§ 56 ZNP), miize organ nemocenského pojisténi docasné krétit nebo odejmout ne-
mocenské, a to na dobu nejdéle 100 kalendafnich dnti ode dne poruseni tohoto rezimu, ne
vsak déle nez do skonceni do¢asné pracovni neschopnosti, pti niz doslo k poruseni tohoto
rezimu.

12 Ustanoveni § 124 ZNP: Pojisténec, ktery nesplnil nékterou jemu ulozenou povinnost nebo
ptijal davku nebo jeji ¢ast, ackoliv musel z okolnosti predpokladat, Ze byla vyplacena nepra-
vem nebo ve vy$si ¢astce, nez nalezela, anebo jinak zavinil, Ze davka byla vyplacena nepra-
vem nebo ve vyssi ¢astce, nez nalezela, je povinen uhradit platci davky preplatek na davce.

13 Ustanoveni § 126 ZNP: Ten, kdo zptsobil, ze v dusledku jeho zavinéného protipravniho
jednani zjisténého soudem nebo spravnim uradem doslo ke skute¢nostem rozhodnym pro
vznik naroku na davku (napf. osoba zptsobila pojisténci do¢asnou pracovni neschopnost),
je povinen zaplatit organu nemocenského pojisténi regresni nahradu. Narok na regresni
nahradu nema organ nemocenského pojisténi vici pojisténci, jemuz byla davka vyplacena.

14  Rozklad Ize podat proti rozhodnuti Vézeniské sluzby Ceské republiky, Generalniho teditel-
stvi cel, Bezpe¢nostni informaéni sluzby a Uradu pro zahranién{ styky a informace. Rozho-
duji 0 ném v oborech své ptisobnosti prislusni feditelé, ktefi stoji v ¢ele téchto bezpe¢nost-
nich sbort.
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prominuti povinnosti uhradit preplatek na davce nebo zaplatit regresni na-
hradu.
Odkladny u¢inek nemaji odvolani a rozklad:
- podané proti rozhodnuti, jimz byla davka kracena nebo odnata nebo
jimz byla zastavena jeji vyplata,
- podané proti rozhodnuti o ukonéeni do¢asné pracovni neschopnosti
nebo potteby o$etfovani,
- vnichZ se namitd, Ze davka ma byt pfiznana ve vys$si vysi nebo od dri-
véjsiho data.

4. Ukonc¢eni doc¢asné pracovni neschopnosti a potieby osetfovani

O ukonceni doc¢asné pracovni neschopnosti a potfeby osetfovani' (dale
jen ,,ukonceni DPN*) ve spravnim fizeni rozhoduje pouze organ nemocen-
ského pojisténi. Toto Fizeni je tfeba dusledné odliSovat od ukonceni DPN
odetfujicim lékafem dle ustanoveni § 59 ZNP. Organ nemocenského pojis-
téni, pokud zjisti, Ze nejsou divody pro dalsi trvani DPN, rozhodne o jejim
ukonceni, neukoncil-1i ji oSetfujici lékat (§ 75 odst. 1 ZNP). Vstupuje tak
mezi pravni vztah pojisténec - oSetfujici 1ékar tehdy, kdy shleda divody pro
neopodstatnéné dalsi trvani DPN.

Rozhodnuti o ukon¢eni DPN je vykonatelné dnem, ktery je v rozhodnuti
uveden jako den ukonceni DPN, ne v$ak diive nez dnem jeho ustniho vyhla-
$eni pfitomnému pojisténci nebo pisemného doruceni nepfitomnému pojis-
ténci. Pokud se pojisténec osobné nezicastnil kontroly posuzovani DPN pro-
vadéné organem nemocenského pojisténi (§ 74 odst. 2 ZNP), aniz by prokazal
existenci vaznych divoda své neucasti, je rozhodnuti vykonatelné dnem této
kontroly. Odvolani ¢i rozklad tedy nemaji odkladny ucinek - viz predchozi
cast prispévku.

Proti rozhodnuti organu nemocenského pojisténi o ukonceni DPN lze
podat odvolani do 3 dnii ode dne, kdy rozhodnuti bylo ozndmeno. Organ
nemocenského pojisténi, ktery napadené rozhodnuti vydal, miize o odvolani
sam rozhodnout, a to ve lhité do 7 dni, jestlize odvolani v plném rozsahu
vyhovi. Neu¢ini-li tak, predlozi je neprodlené spolu se spisovym materidlem
odvolacimu organu, ktery rozhodne ve lhité do 15 dnii od doruceni odvolani.

Organ nemocenského pojisténi, jehoz rozhodnuti pojisténec napada
opravnym prostiedkem, je povinen odvolani posoudit z toho hlediska, zda
mu vyhovi (poté ma lhitu 7 dnt na vydani rozhodnuti) ¢i nikoliv, a to prak-

15 Pro ucely davky oSetrovné dle ust. § 39 ZNP.
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ticky ihned poté, co mu dojde. Pokud totiZ odvolani nehodla vyhovét, musi jej
neprodlené postoupit odvolacimu organu, ktery ma lhiitu 15 dnt na vydani
rozhodnuti. Dodrzeni lhiit a neprodlené postoupeni odvolani organu 2. stup-
né je totiz obzvlast v tomto druhu fizeni, kdy se prezkoumava zdravotni stav
a pracovni schopnost pojisténec v dobé vydani rozhodnuti o ukonéeni DPN,
velmi dulezité.

5. Rizeni o odstranéni tvrdosti

O odstranéni tvrdosti v jednotlivych pripadech, které se vyskytly pii pro-
vadéni nemocenského pojisténi, rozhoduji v oboru své ptisobnosti ministfi
préce a socialnich véci, obrany a vnitra, generalni feditel Vézenské sluzby Ces-
ké republiky, generdlni feditel Generdlniho feditelstvi cel, feditel Bezpecnost-
ni informaéni sluzby a feditel Utadu pro zahranié¢ni styky a informace. Rizeni
o odstranéni tvrdosti se zahajuje na zakladé pisemné a odiivodnéné zadosti
a nevztahuje se na néj spravni rad (s vyjimkou zasad ¢innosti spravnich orga-
nt - viz § 177 odst. 1 spravniho radu).

Prekazkou zahdjeni fizeni o odstranéni tvrdosti je probihajici spravni
nebo soudni fizeni ve véci, u niz se odstranéni tvrdosti pozaduje. Naptiklad
se muiiZe jednat o povinnost pojisténce uhradit preplatek na nemocenském,
ktera mu byla ulozena rozhodnutim OSSZ, CSSZ jako odvolaci organ napade-
né rozhodnuti potvrdila a pojisténec podal zalobu ke krajskému soudu. V téze
véci se pojisténec rovnéz obratil na ministra prace a socialnich véci s zadosti
o odstranéni tvrdosti. Jelikoz probihd soudni pfezkumné fizeni, nelze zahdjit
fizeni o odstranéni tvrdosti. Pokud by pojisténec nejprve pozadal o odstra-
néni tvrdosti a teprve poté podal ve stejné véci opravny prostiedek ¢i zalobu,
fizeni o odstranéni tvrdosti se prerusi.

Rizeni o odstranéni tvrdosti md i dalsi specifika:

- lhtta pro vydani rozhodnuti ¢ini maximalné do 90 dnti ode dne za-

héjeni fizeni,

- rozhodnuti nemusi obsahovat odtivodnéni,

- odvolani nebo jiné opravné prostfedky se proti rozhodnuti nepfi-

poustéji,

- vnové zadosti o odstranéni tvrdosti nemohou byt uplatnény stejné

davody, které obsahovala zadost ptivodni, v opa¢ném pripadé bude
zadost odlozena.
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6. Zavér

Jako nejproblematictéjsi typ fizeni ve vécech nemocenského pojisténi se
jevi zkracené Fizeni. Je to bezpochyby dano jeho pomérné velkou specifi¢nosti
a tim, ze OSSZ pfi rozhodovani o davkach nemocenského pojisténi zcela ne-
postupuji podle platné pravni apravy. Tyka se to vydavani pisemného ozné-
meni o davce, jenz ma obsahovat udaje dle ustanoveni § 84 odst. 2 pism. ¢)
ZNP a pouceni o moznosti podat Zddost o vydani rozhodnuti.

I podle predchozi pravni upravy takové neformalni fizeni probihalo,
ovéem vedly ho tzv. organizace, coz byli zaméstnavatelé, ktefi zaméstnavali
vice nez 25 zaméstnanci,'® popt. OSSZ v pripadech, kdy sprava plnila tko-
ly organizace pii provadéni nemocenského pojisténi nebo poskytovani da-
vek (pro zaméstnance tzv. malych organizaci, pro OSVC, studenty a zaky).
Nutno podotknout, ze v tomto pfipadé ani nebyla zakotvena zddna zédkon-
na moznost obrany pfi nesouhlasu s ,,rozhodnutim* zaméstnavatele ¢i OSSZ
u nesporného naroku (kupf. zanik naroku na podporu pfi o$etfovani ¢lena
rodiny'” povazoval zaméstnavatel za nesporny a vyplatu davky zastavil, ovéem
zaméstnanec s tim nesouhlasi). Jelikoz OSSZ rozhodovaly o spornych naro-
cich na davky a jejich vysi, v pfipadé nesouhlasu s vysledkem fizeni se mohl
pojisténec teoreticky taktéz obratit na OSSZ. Pravni tprava vsak takovy po-
stup vyslovné nezakotvovala, véetné pripadné lhity, ve které musi pojisténec
svij projev vile v podobé nesouhlasu s vysledkem fizeni ucinit.

16 Podrob. ust. § 17 odst. 1 zakona ¢. 582/1991 Sb., o organizaci a provadéni socialniho
zabezpeceni, ve znéni do 31. 12. 2008.
17  Dnes odetfovné.
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Types of Proceedings in Matters
of Sickness Insurance’

JUDr. Gabriela Halifovd, Ph.D.
Mgr. Alena Hdlkovd
Faculty of Law, Palacky University, Olomouc

1. Introduction

The system of sickness benefit insurance has undergone significant chang-
es in the last two years, one the most fundamental relates to decision-making
about rights and obligations of insured persons, i.e. proceedings in matters
of sickness insurance. The new legislation is set forth in the Act no. 187/2006
Coll., on Sickness Insurance, as amended (hereinafter “ASI”), which came into
force on January 1, 2009, procedural questions particularly are regulated in
its chapter VI; pursuant to s. 143 (1) ASI, the Administrative Procedure Code
(hereinafter “APC”) applies subsidiarily.?

Bodies of sickness insurance make decisions about rights and obligations
of insured persons, in the first instance, they are District Social Security Ad-
ministrations and service bodies.’ Service bodies are only competent over
specific subjects, for instance professional soldiers, officers of the Police of the
Czech Republic, officers of the Customs Administration, sentenced persons.*
Legally defined tasks of service bodies are carried out by service departments;
those are departments, authorities or other organizational parts of security
forces or armed forces of the Czech Republic, which pay service income to
officers of the security forces and salaries to professional soldiers. Defined du-
ties and tasks of service departments are listed in s. 101 ASL.*

1 This article was published under the grant project ,Aktualni otazky vyvoje prava“ no.
PF_2010_001.

2 Actno. 500/2004 Sb., Administrative Procedure Code, as amended.

3 Ministry of Defense, Ministry of Interior, the Prison Service of the Czech Republic,
Directorate General of Customs, the Security Information Service, the Office for Foreign
Relations and Information.

4 More details in s. 82 (1) ASI.

5  For instance they accept sickness insurance applications, they pay benefits in stipulated
period of time, they submit without delay benefits application to service body in case of
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Proceedings in matters of sickness insurance are divided according to the
object of the individual types of proceedings and their particularities as fol-
lows:

- classic® administrative proceedings,

- fast-track procedure,

- proceedings to terminate the temporary incapacity for work and care
needs

- proceedings on elimination of insensitive nature of the law

2. Fast-track proceedings

Fast-track proceedings are held before District Social Security Adminis-
trations (hereinafter “DSSA”), it means that it only concerns those persons,
which are for the purposes of sickness benefit insurance called employee. The
object of these proceedings is decision-making on:

- uncontested matters: there is no doubt that entitlement to benefit or its
payment exists, or to the contrary, entitlement to benefit or its payment
has been terminated, what is the amount of a benefit, or a new amount of
a benefit upon its change,

- overpayment of benefits due to retroactive entitlement decision on an
old age pension or disability pension for third stage of invalidity

- clearance of benefits pursuant to s. 124 (8) ASL®

S. 153 (3) ASI explicitly excludes application of the Administrative Pro-
cedure Code in accelerated proceedings. This legal exclusion can however be
overcome with the help of s. 177(1) of the Administrative Procedure Code
alone.” Alike the Supreme Administrative Court ruled for instance in deci-
sion of extended bench of judges dated August 31, 2005, reference no. 2 Afs
144/2004-110 (published in Collection of and standpoints of the Supreme
Administrative Court no. 1/2006 under no. 735) or in a judgment of the same
court dated October 12, 2007, file no. 5 Afs 167/2006-78.

doubts if conditions for claim and payment were met, they prepare grounds for the decision
on benefits, etc.

6  If the insured or a different beneficiary received a benefit which they were not entitled to,
although they were entitled to a different benefit for the same time period, the overpayment
is cleared with the benefit they are entitled to for this period, or its additional payment.

7 Basic principles of administrative bodies‘ operation stipulated in ss. 2 to 8 Administrative
Procedure Code shall apply in Public Administration also in cases where a special law
provides that the Administrative Procedure Code shall not apply but the special law itself
fails to contain relevant provision corresponding with the principles.
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In fast-track proceedings, decision is not issued, pursuant to s. 153 (5) ASI
insured shall receive a written notice about the type of benefit, daily amount
of a benefit, amount of the daily basis of assessment and time period, for
which a payment was made, and a written notice about the amount of over-
payment of a sickness benefit. A decision alone is realized by a benefit pay-
ment, termination of its payment or benefit payment in a new amount upon
its change. Insured thus receives the benefit directly on his/her account at a
financial institution or in cash through a postal license holder provided that
all uncontested conditions for a benefit award are met.

In practice, so called fast-track proceedings are realized in following way
(for simplification, we only stick to sickness benefits as benefits of sickness
insurance). A decision on the origin of temporary incapacity for work (here-
inafter “TTW?) is issued and filled in by the physician according to s. 57 ASI.
This decision is formalized on preprinted forms. Insured is obliged to submit
such decision to his/her employer, since this decision transforms after 14 days
of sickness® into application for sickness benefits if TIW lasts more than 14
calendar days. Employer then forwards the decision upon origin of TIW and
other necessary documents (basis of assessment for purposes of calculation of
benefit) to DSSA without delay (s. 97 ASI).

Inasmuch as the Act on Sickness Insurance does not define the length of
time-limit called “without delay® it is necessary to follow, at least subsidi-
arily, the case law, especially the decision of the City Court of Prague from
October 10, 2008, no. Ca 144/2007-27, published in the Collection of deci-
sions and standpoints of the Supreme Administrative Court no. 5/2009 as no.
1826. According to the decision the term “without delay” used in s. 67 (1)
Act no. 326/1999 Coll., on the Residence of Aliens in the Territory of the Czech

8  The new legislation on wage regulation in case of temporary incapacity for work came
into force on January 1, 2009. It is provided in Act no. 262/2006 Coll., the Labor Code,
as amended, particularly provisions of ss. 192 et seq., and it stipulates that an employee
recognized as temporarily incapable to work or whose quarantine has been ordered and is
entitled to a sickness benefit under ASI is entitled during the first 14 days of his temporary
incapacity for work or quarantine to a compensatory wage or salary, as follows: an employee
is entitled to a compensatory wage or salary for the days which are workings days in respect
of an employee concerned. An employee is not entitled to a compensatory wage or salary
during the first three days of his incapacity for work. An example: an employee is recognized
as temporarily incapable to work on Monday, thus he is not entitled to a compensatory wage
or salary until Wednesday and his employer shall begin to pay him a compensatory wage
or salary starting from Thursday, hence he will pay a compensatory wage or salary in total
from Thursday and Friday in the first week and then five working days in the second week.
Since the third Monday and on a sick employee’s loss of income for working days is covered
by a sickness benefit under the Act on Sickness Insurance.
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Republic cannot be considered an indefinite legal term, but instead it should
be interpreted in sense of general language, where it means “without default’,
“immediately, “promptly”, “without lag” etc. Such delineated time-limit shall
be counted in days, or weeks maximum.

Fast-track proceedings end with the payment of a benefit, in our case sick-
ness benefit payment. The Act on Sickness Insurance requires payment within
1 month following the day when the given document for the claim of benefit
payment was delivered to DSSA (s. 110 ASI). A temporary sick insured ac-
knowledges the benefit payment from the written notification about the ben-
efit (s. 153 (5) ASI), which he/she in practice does not receive in a written
form at all, but rather via an explanatory note in a message to the recipient of
a bank account, for instance in the following wording: “Sickness. November
1, 09 — November 30, 09, daily benefit since 15" day 194 CZK, since 31* day
214 CZK, daily basis of assessment 323 CZK, termination of the entitlement
to benefit November 30, 2009”. Such notification means that a beneficiary re-
ceives sickness benefit payment for November 2009, and the daily basis of
assessment according to grounds submitted by his/her employer was reduced
in accordance with ss. 21 et seq. ASIL.

In case that a beneficiary disagrees with the result of accelerated proceed-
ings, the Act on Sick Insurance enables him/her to lodge a written decision
application pursuant to its s. 153 (6) within 30 days of the day of payment or
receipt of written notification. Insured is obliged to specify his/her reasons of
disagreement with the result of accelerated proceedings and by such an ap-
plication, he/she initiates “classic” benefit proceedings.

But in a situation when beneficiary receives the payment to his/her ac-
count or payment is not made, for instance if the conditions of benefit enti-
tlement were not fulfilled, beneficiary cannot really take a chance to request
issuance of a decision in “classic” proceedings since he had not been whatso-
ever informed about that option in the written notification, i.e. that he may
defend himself/herself against the result of proceedings, in what time period,
what are the required elements of his/her filing and with what body is the ap-
plication lodged. We hereby express our doubts about the meaning of a legally
guaranteed option to lodge a decision application without any explicit duty of
information imposed on bodies of sickness insurance.

Moreover, such procedure of DSSA is against the principle stipulated in
s. 4 (2) Administrative Procedure Code that administrative body shall, in
relation to its actions, provide any person concerned with reasonable advice
on his rights and duties where necessary with respect to the nature of an
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act and the personal situation of the person concerned, and which applies
pursuant to s. 177 (1) Administrative Procedure Code on accelerated pro-
ceedings as well.

For a clearer picture of the current system of sickness insurance we also
offer an example from practice. A physician issued a decision about the origin
of TIW on February 2, 2009, and since February 15, 2009 insured was entitled
to sickness benefit, i.e. on February 15, 2009 he submitted the benefit applica-
tion to his employer. The employer sent the documents via postal service to
DSSA on February 25, 2009 and although DSSA received them at the registry
on March 1, 2009, documents were inserted in its internal database with the
receipt date of March 14, 2009.

DSSA was obliged to make the benefit payment until April 2, 2009, but cir-
cumstances that caused incompleteness of documents occurred, for instance
the doctor filled the decision about the rise of TIW incorrectly, insured did
not sign the benefit application, employer did not attach documents of the
basis of assessment, due to occupancy of DSSA and ...of another DSSA the
documents are lost, etc. ASI does not explicitly stipulate an option to sus-
pend fast-track proceedings the question however remains whether any of
the mentioned circumstances resulting in incompleteness of documents do
not already exceed the limits of fast-track proceedings® and if, with regard to
contentiousness of the benefit entitlement or its amount, classic proceedings
should not be already held instead.

3. “Classic” administrative proceedings

Besides contentious issues related to entitlement of the sickness insurance
benefit and of its payment, its amount or rise or termination of entitlement,
which we have already discussed in the previous part, in administrative pro-
ceedings decision is made on payment of benefits after expiration of support

9  In particular s. 153 (1)(c) ASL
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period', reduction or suspension of benefit', a duty to return overpayment'
and regressive compensation.'

Since these administrative proceedings are subsidiarily governed by the
Administrative Procedure Code, we will further mention significant particu-
larities only, which are stipulated in the Act on Sickness Insurance.

An ordinary legal remedy, appeal and remonstrance', is excluded in some
types of proceedings. Those are suspension of a benefit due to the termination
of TIW or quarantine or termination of a nursing benefit due to the termina-
tion of care needs, a permission to return overpayment or regressive com-
pensation in installments, waiver of the duty to return overpayment or pay
regressive compensation.

Appeal and remonstrance do not have the suspensory effect:

- iflodged against decision, which reduced or suspended benefit or which
terminated its payment,

- if lodged against decision on termination of temporary incapacity for
work or care needs,

- those, in which a party argues that he/she is entitled to benefit of a higher
amount or from a sooner date

10 Provision of s. 27 ASI: Following the expiration of support period, sickness benefit payments
are made upon an application of insured during the period stipulated in a decision of a
sickness insurance body according to a statement of his/her physician to a sickness insurance
body, which makes the payments, provided that reasonable expectation exists that insured
will become work capable, even of another than currently insured occupation, in a short term,
however not longer than 350 calendar days from the expiration of support period.

11 Provision of s. 125 ASI: A body of sickness insurance may temporarily reduce or suspend
sickness benefit of insured, who failed to comply with the treatment regime (S. 56 ASI) for a
period of maximum 100 calendar days from the day of such failure, however not exceeding
termination of temporary incapacity for work, during which the failure occurred.

12 Provision of s. 124 ASI: Insured that failed to comply with any of duties imposed upon him
or accepted a payment or a part thereof, even though he/she should have assumed from
the circumstances that receipt of payment was unjust or in higher amount than he/she was
entitled to, or he/she otherwise caused that that receipt of payment was unjust or in higher
amount than he/she was entitled to, shall return the overpayment.

13 Provision of s. 126 ASI: Those, who caused by their intentional unlawful conduct discovered by
court or administrative body, that circumstances relevant for the origin of benefit entitlement
occurred (for instance causing insured temporary incapacity for work) shall compensate
sickness insurance body the regressive compensation. Sickness insurance body is not entitled
to regressive compensation against the insured, which received the benefit payment.

14 Remonstrance may be lodged against decision of the Prison Service of the Czech Republic,
Directorate General of Customs, the Security Information Service, the Office for Foreign
Relations and Information. Decisions are made by the corresponding directors of security
forces within their competence in particular field/sphere of action.
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4. Termination of temporary incapacity for work and care needs

Decision on termination of temporary incapacity for work and care
needs® (hereinafter “termination of TIW”) in administrative proceedings is
only made by a body of sickness insurance.

These proceedings must be carefully distinguished from the termination
of TIW by a physician under s. 59 ASI. Upon discovery that grounds of fur-
ther duration of TIW do not longer exist, sickness insurance body decides on
termination thereof, unless it was already terminated by a physician (s. 75 (1)
ASI). It thus enters into a legal relationship between the insured and a physi-
cian upon acknowledgement of grounds for unjustified duration of TIW.

Decision on termination of TIW is enforceable on the day, which is given in
the decision as a day of termination TIW, however not sooner than the day of
verbal delivery thereof to present insured or delivery in writing to absent insured.

In case insured failed to attend a medical examination conducted by sick-
ness insurance body (s. 74 (2) ASI) without good cause, decision is enforce-
able on the day of a medical examination. An appeal or a remonstrance do not
have the suspensory effect - see above.

An appeal may be lodged against a decision of sickness insurance body on
termination of TIW within the 3 days of the delivery thereof. Sickness insur-
ance body, which issued the challenged decision, may decide an appeal within
7 days period provided that it fully satisfies an appellant. Otherwise, it shall
submit the file without delay to an appellate body, which shall decide within
15 days of delivery of an appeal.

Sickness insurance body whose decision is challenged by an ordinary legal
remedy, shall consider an appeal whether it is about to satisfy an appellant
(then it has period of 7 days to issue a decision) or not, basically immediately
upon receipt thereof. If it is not about to satisfy an appeal, it shall submit the
file to an appellate body, which has 15 days to issue a decision. Compliance
to the time-limits and submission of a file to an appellate body of the second
instance is, particularly in this type of proceedings when health condition and
capacity to work of insured are examined, very important.

5. Proceedings on elimination of insensitive nature of the law

Individual cases where the law causes insensitive consequences in sickness
insurance matters are decided by the ministers of Labor and Social Affairs,

15  For the purposes of benefit a nursing benefit under s. 39 ASI.
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Defense, and Interior; Director General of the Prison Service of the Czech Re-
public, Director General of General Directorate of Customs, Director of the
Security Information Service and Director of the Office for Foreign Relations
and Information may decide such cases. These proceedings are commenced
by a written and reasoned application and they are not governed by the Ad-
ministrative Procedure Code (with the exception of the principles of admin-
istrative bodies’ operation — see s. 177 (1) Administrative Procedure Code).
Ongoing administrative or court proceedings in a matter that require in-
sensitivity of the law constitute an impediment to commencement of pro-
ceedings on elimination of the law’s insensitivity. An example is insured’s duty
to return overpayment of sickness benefit imposed upon him by a decision of
DSSA, CSSA as an appellate body confirmed the challenged decision and in-
sured filed a claim in Regional Court. In the same matter, insured filed a hard-
ship request with the Minister of Labor and Social Affairs. Because of pend-
ing court review, hardship proceedings cannot be commenced. If insured first
requested hardship and only afterwards filed a legal remedy or claim in court
in the same matter, hardship proceedings would be suspended.
There are also other particularities related to hardship proceedings:
- maximum time limit for the issuance of decision is 90 days from the com-
mencement of proceedings
- reasoning of a decision is not required,
- an appeal or other legal remedies against a decision are inadmissible,
- new hardship request may not be submitted on the same grounds as those
argued in the original request only, otherwise proceedings will not be
commenced.

6. Conclusion

Fast-track proceedings appear the most problematic type of sickness ben-
efit proceedings. Undeniably, the reason is its relatively high specificity and the
fact that DSSA in sickness insurance decision-making do not always proceed
in compliance with current legislation. It concerns the issuance of a written
notification about benefit, which shall contain elements according to s. 84 (2)
(c) ASI and an advice on the option to request the issuance of a decision.

Although such informal proceedings were held according to previous
legislation as well, they were held before so called organizations, who were
employers with more than 25 employees'é, or/and DSSA in cases when Ad-

16 More details in provision s. 17 (1) Act no. 582/1991 Coll.,, on the organization and
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ministration carried out organization’s tasks in sickness insurance or benefit
payment thereof (for employees of so called small organizations, self-em-
ployed persons, students and pupils).

It should be noted that in this case, no legal means were stipulated for
the purposes of defense against a “decision” of employer or DSSA in a matter
of uncontested entitlement (for instance employer considered termination of
entitlement to a family member care benefit'” uncontested and terminated the
payment even though employee disagrees). DSSA were deciding contentious
benefit cases, thus insured in case of disagreement was in theory enabled to
petition DSSA. However, such procedure including the relevant time limit for
insured to legally express his/her disagreement with a decision was not set
forth in law.

implementation of social security, as amended until December 31, 2008.
17 Currently a nursing benefit

123






Jednostranné spravni akty ve francouzském
spravnim pravu - vybrané otazky

JUDr. Monika Hordkovd, Ph.D.

Pradvnickd fakulta, Univerzita Palackého v Olomouci

Spravni akt je rozhodnutim spravniho uradu, kterym se zakladaji, méni
nebo rusi prava nebo povinnosti konkrétnich adresati. Pojmovymi znaky
jsou jednani prislusného spravniho organu, autoritativnost vyroku, sméfuje
vici nepodtizenym subjektiim, jsou bezprostiedné pravné zavazné a konkrét-
ni.!

Spravni akty jsou ve francouzské pravni upravé nejbéznéj$im mocenskym
nastrojem, kterym organ verejné moci navenek vyjadtuje svou vtli. Spravni
akty mtizeme, obdobné jako v nasem pravnim rezimu, ¢lenit na akty jedno-
stranné a vicestranné. Pravé jednostranné spravni akty jsou vydavany subjek-
tem vefejné moci, pro realizaci pravomoci anebo pro realizaci vykonu verejné
sluzby. Tyto jednostranné spravni akty sméfuji predev$im vici soukromym
osobam. Obecné jsou rozliSovany tti kategorie téchto jednostrannych sprav-
nich aktd. Jde o akty nafizovaci (réglements), akty partikularni (particuliers)
a akty individualni (décisions). Tyto uvedené druhy jednostrannych sprav-
nich aktd vydavaji prislusné spravni organy, jsou to ¢asto ty samé, v ramci své
¢innosti mohou vydavat vSechny uvedené druhy aktu.?

Jak uz jsem uvedla, spravni akty jsou vydavany organy vefejné moci. Tyto
akty rozliSujeme na akty individualni, tedy na spravni rozhodnuti, které smé-
fuje virdi jednotlivci, at fyzické ¢i pravnické osobé. OvSem nelze velmi zjed-
nodusené tvrdit, Ze véechny individualni spravni akty jsou zaroven spravnimi
rozhodnutimi. Adresat takového aktu, kterym je fyzicka osoba, musi byt vzdy

1 Hendrych, D. a kol. Spravni pravo. Obecna ¢ast. 6. vydani. Praha: C.H.Beck, 2006, s. 193,
srovnej Sladecek, s. 108., kde uvadi pojmové znaky spravnich aktt, jako jsou jednani sprav-
niho organu, zmocnéni zdkonem, jednostrannost autoritativniho vyroku, nerovné postave-
ni adresatl a rozhodujiciho organu, konkrétné urceni adresati, individudlné stanovena véc,
moznost pouzit donuceni.

2 Rouault, M.C. Droit administratif, Gualino Lextenso éditions, Paris, 2009. s. 115. Srovnej
pojeti spravniho aktu v ¢eské pravni apravé, kdy je spravni akt povazovan za jednostranny
spravni ikon, kterym spréavni organ zakladd, méni nebo rusi prava a povinnosti adresat.
Vice Sladecek, V. Obecné spravni pravo. 2. vydani. Praha: ASPI — Wolters Kluwer, 2009,
s. 107.
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fadné zdkonnym zptisobem oznacen. Jde naptiklad o stavebni povoleni, fi-
di¢ské opravnéni nebo navrh na jmenovani do vefejné sluzby.’> Dale v pravni
upravé nalezneme individualni rozhodnuti, kterd sméfuji vici vice osobam,
tzv. kolektivni rozhodnuti. Tyto osoby museji byt, stejné jako ve vy$e uve-
denych pripadech, presné vymezeny. Jde napt. o kandidaty, ktefi absolvovali
konkurz na misto ve verejné sluzbé, nebo tfeba o nominaci ¢lent do kolegi-
alniho organu.

Akty natizovaci (reglements) maji obecnou povahu, smétuji proti jedno-
mu nebo vice adresattim. Jde povahou o akty abstraktni, a vazi se bud na ur¢i-
tou situaci osob, jejich statut nebo vykon jejich funkce. Maji bud trvaly, nebo
¢asové ¢i vécné omezeny charakter, v tomto pripadé jde o akty provizorni.
Napriklad jde o rozhodnuti prefekta nebo predsedy vlady.

Akty partikularni, sui generis, nelze povazovat ani za akty individualni,
ani normativni nebo narizovaci. Tyto akty muzeme srovnat v ¢eské pravni
upravé s institutem opatteni obecné povahy.*

Pokud jde o formu spravnich rozhodnuti, pfislusné spravni akty jsou vy-
davany v takové formé, jakou zakon predepisuje. Predevsim jde o formu pi-
semnou. Pozadavek na formu vydavaného aktu je pfedepsan napt. u dekrett
pro rozhodnuti prezidenta republiky nebo predsedy vlady.®

Co se tyka obsahu jednotlivych spravnich aktd, pro jejich vydani musi byt
vzdy naplnén pozadavek kompetence autora (ptivodce) spravniho rozhodnu-
ti, tedy konkrétniho spravniho organu, musi byt oznacena jeho pravomoc.
Déle musi byt oznacen ten, kdo rozhodoval, a to jménem a pfijmenim a vy-
konavanou ¢innosti v dané véci. Pro doplnéni, s odkazem na ¢lanek 2 odsta-
vec 1 Ustavy Francouzské republiky, museji byt, kromé zdkonem stanovenych
vyjimek, vydany vsechny spravni akty v jazyce francouzském.

Proces ptipravy individudlnich spravnich akt je pojat zcela odli$né
od ¢eské pravni upravy. Ta je predstavovana zakonem ¢. 500/2004 Sb., Sprav-
nim fadem, ktery upravuje tzv. obecné spravni fizeni, fizeni zvlastni jsou
zakotvena ve specialnich pravnich predpisech, je ovéem vidy nutné pouzit

3 Rouault, M.C,, tamtéz, s. 119.

4 Rouault, M.C, tamtéz, s. 119. V ceské pravni upravé opatfeni obecné povahy nelze cha-
rakterizovat ani jako spravni akt, ani jako nafizeni. Jde urcité o akt jednostranny a rovnéz
mocensky, vrchnostensky.

5  Rouault, M.C,, tamtéz, s. 120. U pojeti ¢eského je formulovan pozadavek vnéjsi formy jako
jedna z naleZitosti spravnich aktii. Spravni akty jsou vydavany ve formé pisemné.

6  Lombard, M., Dumont, G. Droit administratif. Dalloz, Paris, 2007, s. 239. V ¢eské pravni
upravé je mozné zduraznit naleZitosti spravnich akti kompetencni, tedy pravomoc a ptisob-
nost spravnich organt vydavajicich spravni akty a nélezitosti obsahové, kterymi jsou vyrok,
odtivodnéni a pouceni o opravném prostiedku.
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zakladni zasady ¢innosti spravnich organt, zakotvené ve Spravnim radu.
Uprava je provedena vzdy na urovni zékona a pomérné podrobnym zpfiso-
bem. Ve francouzském prostfedi musi administrativa v ramci své realizace
respektovat pfedev$im pravni nafizeni, nafizeni procesni a predevs$im dodr-
zovat zasady pravomoci a pisobnosti. Proces ptipravy a vydavani spravnich
rozhodnuti je oznacovan jako spravni fizeni (procedure administrative non
contentieuse). Je upraven velmi obecné a stru¢né. Pfislusnym spravnim orga-
nim je v této ¢innosti priznana velka volnost, ovéem se zdtiraznénim povin-
nosti respektovat tstavni principy a obecné principy pravni.

Rizent Ize rozdélit do dvou kategorii, a to na fizeni kontradiktorni (procé-
dure contradictoires) a fizeni konzultativni (procédure consultatives). V pri-
padé fizeni kontradiktorniho je zakladem obecny princip prava na obranu,
v ptripadé fizeni konzultativniho toto obsahuje jako soucast konzultace, a to
bud jako soucast fizeni obligatorni, nebo fakultativni. V ¢eské pravni upra-
vé bychom mohli najit paralely v institutech zavazné stanovisko a stanovisko
spravniho organu.”

Zakladni podminkou zavaznosti spravnich aktii je jejich publikace, pii-
padné oznameni.® Nafizeni jsou zavaznd od okamziku jejich zverejnéni v pri-
slusném bulletinu, zZurnalu. Konec jejich zavaznosti je spojovan s uplynutim
doby platnosti, ktera je deklarovana v samotném natizeni, nebo dojde k jejich
zru$eni. Zrusit nafizeni muze jeho autor, nebo instanéné nadfizeny spravni
organ, ktery disponuje pfislusnou pravomoci a ptisobnosti.’

Zvlastni skupinu jednostrannych spravnich akti tvori spravni akty obsa-
hujici sankci. Jde predevsim o akty, jejichz obsahem je klasické opravnéni slu-
zebniho vedouciho ulozit disciplindrni sankci svému podrfizenému. Nemuze
jit ale o sankci trestni, protoze jiz Deklarace prav ¢lovéka a obc¢ana z roku
1789 provedla ve svém ¢lanku 16 oddéleni spravy, tedy administrativy a moci
soudni.’

Clenéni spravnich aktii v ,,¢eském® pojeti predevsim zddraziuje rozliseni
spravnich aktd konstitutivnich a deklaratornich. V néavaznosti na toto zaklad-

7 Rouault, M.C,, tamtéz, s. 123.

Rouault, M.C., tamtéz, s. 128.

9 Rouault, M.C,, tamtéz, s. 129. V ¢eské pravni upravé jsou vymezeny tzv. vlastnosti spravnich
aktd, mezi které fadime platnost, pravni moc, a¢innost, vynutitelnost, vykonatelnost. Vice
Hendrych, D., tamtéz, s. 218-228.

10 Lombard, M., Dumont, G., tamtéz, s. 237. Pro uplnost 1ze doplnit srovnani s ¢eskou platnou
pravni upravou, predstavovanou zakonem ¢. 218/2002 Sb., tzv. Sluzebnim zdkonem, ktery
také dava moznost sluzebné nadfizenému, pripadné vedoucimu sluzebniho tfadu ulozit
sluzebné podiizenému spravni sankci

o]
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ni ¢lenéni lze doplnit jesté ¢lenéni napt. na akty ¢asové omezené a neomezené,
pozitivni a negativni, benefi¢ni a deteriora¢ni, in personam a in rem. Akty
konstitutivnimi se zaklddaji, méni nebo rusi prava a povinnosti adresati.
Ptisobi ex nunc a pro futuro. Akty deklaratornimi se vztahy potvrzuji, auto-
ritativné zjistuji. Pusobi ex tunc a pro praeterio, je mozna vsak i jejich kom-
binace. Akty pozitivni se vztahuji k pravni pozici adresata, ktera se rozhodnu-
tim méni, u negativnich se pozice adresata neméni. Benefi¢ni akty jsou akty
k dobru adresata, deteriora¢ni k jeho tizi. Akty in personam se vazi k osobam,
akty in rem k rozhodované véci. Dale je mozné zminit ¢lenéni na akty mate-
ridlni a procesni."

Francouzskd administrativa z hlediska vykonu svych ¢innosti vydava jak
spravni akty, tak napf. uzavird vefejnopravni smlouvy, vydava tzv. mi-actes
jako akty partikularni nebo akty jmenovaci nebo natizeni. Vétsinou jsou po-
stupy upraveny zakonem, spravnim orgdnim je ¢asto ponechdna pomérné
svobodnd viile pro postup pfi této jejich ¢innosti.

11  Sladecek, V., tamtéz, s. 109-111.
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Unilateral administrative acts in French
administrative law - chosen issues

JUDy. Monika Hordkovd, Ph.D
Faculty of Law, Palacky University, Olomouc

Administrative act is a decision of an administrative body which leads to
creation, amendment or abolition of rights and duties of specific addressees.
Definition features of an administrative act are conduct of a competent ad-
ministrative body, authoritativeness of a verdict, being aimed at non-subordi-
nate subjects and being directly legally binding and specific.!

In French legal regulation, administrative acts are the most common in-
strument of authority which expresses the will of a body externally. Similarly
to our legal regime, we may distinguish unilateral and multilateral adminis-
trative acts. The very unilateral administrative acts are issued by a subject of
Public Authority in order to realize powers or to realize the performance of
public service. These unilateral administrative acts are directed mainly at pri-
vate persons. Generally, there are three categories of unilateral administrative
acts. They are mandatory acts (réglements), particular acts (particuliers) and
individual acts (décisions). These mentioned kinds of unilateral administrative
acts are issued by competent administrative bodies who are usually the same
bodies allowed to issue all kinds of mentioned acts within their operation.?

As I have mentioned already, administrative acts are issued by Public Au-
thority bodies. These acts are distinguished into individual acts, i.e. admin-
istrative decisions aimed at individuals, both natural persons and legal enti-
ties. However, we cannot simply say that all individual administrative acts are
also administrative decisions. Addressee of such act which is a natural person
must always be properly determined in a legal way. That covers e.g. building

1 Hendrych, D. and col. Spravni préavo. Obecna ¢ast. 6* ed. Prague C.H.Beck, 2006, p. 193,
compare Sladecek, p. 108., where he states definition features of administrative acts, such
as action of an administrative body, authorization by law, unilaterality of an authoritative
verdict, unequal position of addressees and the deciding body, specific determination of
addressees, individually determined matter, possibility to use enforcement.

2 Rouault, M.C. Droit administratif, Gualino Lextenso éditions, Paris, 2009. p. 115. Compare
conception of administrative act in Czech law where an administrative act is considered to
be a unilateral administrative action by which the administrative body creates, amends or
abolishes rights and duties of addressees. More in Sladecek, V. Obecné spravni pravo.2™ ed.
Prague: ASPI - Wolters Kluwer, 2009, p. 107.
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permission, driving license or a designation for being named to public ser-
vice? In the law, we further find individual decisions which are directed to
more persons, so-called collective decision. These persons must be accurately
determined as well as in all the aforementioned cases. That covers e.g. candi-
dates who have undergone the selection procedure to a place in public service
or nomination of collegiate body members.

Mandatory acts (reglements) have a general nature, they are directed to-
wards one or more addressees. By its nature, they are abstract acts and are
connected either to a specific situation of persons, their statute or perfor-
mance of their function. They have either permanent, time limited or materi-
ally limited character, in such case they are temporary acts. For instance, that
relates to prefect’s or prime minister’s decision.

Particular acts, sui generis, cannot be regarded as individual acts, or nor-
mative or mandatory acts. These acts may be compared to the institute of
measures with general nature known from the Czech legal regulation.*

As far as the form of administrative decisions is concerned, respective acts
are rendered in the form prescribed by the law. Primarily, that concerns a
written form. Requirement of the form is prescribed e.g. in case of presiden-
tial decree decision or prime minister’s decisions.’

As far as the content of individual administrative acts is concerned, the
competence requirement of the author (originator) of administrative deci-
sion, i.e. particular administrative body, must be fulfilled, its authority must
be determined in order for the decision to be issued. Furthermore, the de-
ciding person must be determined with name and surname and the activity
conducted in that particular matter. For completion, with regard to Article
2 (1) Constitution of the French republic, all administrative acts have to be
rendered in French language except of legally provided exceptions.®

The process of preparation of individual administrative acts is understood
totally differently from the Czech legal regulation. It is provided by Act no.

3 Rouault, M.C,, ibidem, p. 119.

4 Rouault, M.C,, ibidem, p. 119. In Czech law, measures with general nature cannot be
characterized as administrative act or a decree. It certainly is a unilateral act as well as an act
of authority, power.

5  Rouault, M.C,, ibidem, p. 120. Czech conception includes requirement of external form as
one of the conditions of administrative acts. Administrative acts are rendered in a written
form.

6  Lombard, M., Dumont, G. Droit administratif. Dalloz, Paris, 2007, p. 239. In Czech law, it
is possible to emphasize competence prerequisites of administrative acts, i.e. authority and
competence of administrative bodies issuing administrative acts, and material prerequisites,
i.e. verdict, reasoning, instruction on legal remedy.
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500/2004 Coll., Administrative Procedure Code (hereinafter “APC”) which
regulates the so-called general administrative proceedings, special proceed-
ings are regulated by special laws, nevertheless, it is also necessary to apply
basic principles of administrative bodies’ operation embedded in APC. Reg-
ulation is always carried out at the level of law in a relatively detailed way.
Within its realization in France, the Administrative must respect mainly legal
decrees, procedural decrees and especially principles of authority and com-
petence. Process of preparation and rendering of administrative decisions is
described as administrative proceedings (procedure administrative non con-
tentieuse). It is regulated very briefly and generally. Wide freedom is attrib-
uted to competent bodies in this activity with stressing the duty to respect
constitutional principles and general principles of law.

Proceedings may be divided into two categories, i.e. contradictory pro-
ceedings (procédure contradictoires) and consultative proceedings (procé-
dure consultatives). In case of the contradictory proceedings, general princi-
ple of right to defense is the basis, in case of the consultative proceedings, part
of the consultation is involved either as an obligatory or facultative part of
the proceedings. In the Czech legal regulation, we might find parallels in the
institutes of opinion and binding opinion of an administrative body.’”

Basic precondition of binding effect of administrative acts is their publi-
cation or notification respectively.® Decrees are binding from the moment of
their publication in a relevant bulletin, journal. The end of their binding effect
is connected with the lapsing of their binding effect time period which is de-
clared in the decree itself or they may be derogated. Their author or superior
stage administrative body performing respective authority and competence
may derogate the decree.’

Special group of unilateral administrative acts consists of administrative
acts containing sanction. That covers mainly acts whose content is the classic
authority of service chief officers to impose disciplinary sanction on persons
subordinate to them. Nevertheless, it cannot be a penal sanction because it
was the 1789 Declaration of the Rights of Man and Citizen which accom-
plished separation of administration, i.e. administrative and judicial power
in its Article 16.%°

7 Rouault, M.C,, ibidem, p. 123.

Rouault, M.C,, ibidem, p. 128.

9  Rouault, M.C,, ibidem, p. 129. In Czech law, there are so-called attributes of administrative
acts defined, where we classify validity, finality, enforceability. More in Hendrych, D.,
ibidem, p. 218-228.

10 Lombard, M., Dumont, G., ibidem, p. 237. For completion, we may add comparison with

o]
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Categorization of administrative acts in the “Czech” approach mainly em-
phasizes distinction between constitutive and declaratory acts. In connection
with this basic categorization, we may add acts limited or unlimited in time,
positive and negative, benefit and deteriorative, in personam and in rem.
Constitutive acts create, amend or abolish rights and duties of addressees.
They operate ex nunc and pro futuro. Declaratory acts confirm or authori-
tatively discover relations. They operate ex tunc and pro praeterito, however,
their combination is possible, too. Positive acts are linked to the legal position
of addressee which changes, in case of negative decisions, it does not change.
Benefit acts are acts in favor of their addressees, deteriorative acts are unfa-
vorable to them. Acts in personam are connected with persons, acts in rem
are connected with the object decided upon. Furthermore, it is possible to
mention distinction of material and procedural acts."

From the performance of its activities, French Administration issues ad-
ministrative acts and for instance, it concludes public law contracts, the so-
called mi-actes as particular acts or appointment acts or decrees. In majority,
these procedures are regulated by law and administrative bodies are attrib-
uted with relatively free will in steps taken within this activity.

effective Czech law provided by Act no. 218/2002 Coll., so-called Service Act which also
allows the service chief officer or the head of service body to impose administrative sanction
upon service subordinate person.

11 Sladecek, V., ibidem, p. 109-111.
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Polemika nad posobnostou a postavenim
prokuratury v Slovenskej republike

JUDr. Ondrej Hvis¢, PhD.

Krajska prokuratira v Presove

V odbornych, ale aj politickych kruhoch nielen v Slovenskej republike je
stale aktudlnou témou postavenie a posobnost prokuratury, jej transformacia
na organ Statneho zastupitelstva, pripadne jej zanik v netrestnej pdsobnosti.
Tieto ndzory o potrebe reformy prokuratury zrejme vyplyvaja z historickych
skusenosti s posobnostou prokuratiry v postkomunistickych krajinach, ale
tieZ aj z nazoru o nenalezitom (nevyvazenom) postaveni prokuratury vo vzta-
hu k inym orgdnom verejnej moci. Ndjdenie spravneho miesta v istavnom
systéme $tatu pre organy prokuratury vSak nemdze byt otazkou politickou,
resp. mocensko-zaujmovou, ale vysostne odbornou.

Cinnost prokurattiry na netrestnom useku je rozdelen do dvoch oblasti.
Prokurattra vykondva dozor nad zachovavanim zakonnosti organmi verej-
nej spravy (netrestnd oblast mimostdna) a taktiez vykonava p6sobnost v ob-
¢ianskom sudnom konani (netrestna oblast obciansko-sudna). Pre tplnost je
potrebné dodat, Ze sticastou posobnosti v netrestnej oblasti prokuratdry su aj
osobitné opravnenia generalneho prokuratora. Zakon o prokuratire' pouziva
pre ¢innost prokuratora v netrestnej oblasti pojem dozor. Uz z takto nazna-
¢enej ¢innosti prokuratury je evidentné, ze prokuratira nema v tejto oblas-
ti rozhodovacie, resp. nariadovacie opravnenia. Teda samotny pojem dozor,
vzhladom na to, Ze tuto ¢innost vykondvaju aj iné organy verejnej spravy s na-
riadovacou pravomocou, je mozno pre pdsobnost prokuratiury v netrestnej
oblasti ,,prisilné“ pomenovanie.?

Napriek tymto vymedzeniam, ma prokuratira jedinecné postavenie, kto-
ré nema ziadny iny organ verejnej moci. Je to organ, ktory nezastupuje len
§tat — Statny zdujem (resp. obec — obecny zaujem), ale zastupuje aj verejny
zaujem. Tento rozdiel mozno postrehnut prave pri opravneniach prokuratury,
ktoré prokuratira musi vyuzivat nielen pre princip legality, ale aj pre prin-

1 Zék. ¢ 153/2001 Z. z. zakon o prokurature

2 Vhodnejsie pomenovanie pre vykon posobnosti prokuratora v netrestnej oblasti by bol
pojem ,dohlad®, pretoZe pri tomto pojme sa s nim nespdja nariadovacia, resp. kasa¢na
pravomoc.
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cip pravnej istoty, ktory je garantovany jednotlivcom zo strany $tatu. Teda
je mozné, ze pri vykone pdsobnosti prokurdtor nevyuzije svoje opravnenie,
hoci by to bolo mozno pre zaujem §tatu vyhodnejsie.’ Pojem verejny zaujem
zakon o prokurature pouziva, avsak bez jeho legalnej definicie. Podla § 3 ods.
2 cit. zdkona: “Prokurattra je v rozsahu svojej pdsobnosti povinna vo ve-
rejnom zaujme vykonat opatrenia na predchadzanie poruseniu zakonnosti,
na zistenie a odstranenie poru$enia zakonnosti, na obnovu porusenych prav
a na vyvodenie zodpovednosti za ich porusenie.“ Tento pojem je potrebné
odlisit od pojmu $tatny zaujem a rovnako od pojmu sikromny zaujem. Jedna
sa o rozdielne kategdrie. Zaujem §tatu, reprezentovany prislusnymi $tatnymi
organmi, nemusi vzdy byt nutne aj verejnym zaujmom.* Z takto definované-
ho postavenia prokuratiry sa javi, Ze je to organ, ktory je svojim spdsobom
nezavisly na $titnom resp. municipalnom zaujme a preto je jeho pésobnost
v netrestnej oblasti spravnou aplikaciou principu subsidiarity, resp. principu
vzajomnych bfzd a protivah.®

Podla ¢l. 149 Ustavy SR prokuratura Slovenskej republiky chréni préva
a zdkonom chranené zaujmy fyzickych osob a pravnickych osob a statu. Z tak-
to vymedzeného ustavného postavenia prokuratury mozno konstatovat, Ze
prokuratdra nie je $pecificky organ ochrany prava a zakonom chranenych
zéujmov len v trestnom konani, ale mé Sir§iu posobnost. Ustavné zdklady
netrestnej pdsobnosti prokuratiry dotvara aj rozhodovacia ¢innost Stdneho
dvora EU a Ustavného sidu SR. Sudny dvor EU v stvislosti s konanim o pre-
judicialnej otazke vylucil prokuratora pre nedostatok nezavislého postavenia
ako sudny organ, podla ¢lanku 234 ZES (spojené veci C-74/95 a C-129/95)°.
Kritériom Sudneho dvora EU pre klasifikdciu $tatneho organu ako stdneho

3 Zaujem S$titu tu nie je chapany ako mocensky zdujem na vysledku, ale ako zaujem
prokurédtora prednostne zachovavat princip pravnej istoty pred principom pravneho
$tatu a v fiom obsiahnuty princip legality podla ¢l. 1, ods. 1 Ustavy SR. Pozri k tomu nélez
Ustavného sudu SR PL. US 21/08 - 39 zo dnia 23. 9. 2009

4  Hoffmann M.: Prokuratdra v Gstavnom systéme Slovenskej republiky — Dizerta¢na préca,
2009, Pozri k tomu aj Fenyk, J. :Vademecum statniho zastupce, ASPI Publishing. Praha ,
2003 str. 6, aj Prochdzka,A.: Zakon o stitnim zastupitelstvi a ustavnost, Pravni rozhledy
&. 4/2000, str. 165, aj nalez Ustavného stidu SR ¢&. PL. US 17/96

5  Napriklad prokurdtor md moznost podat spravnu zalobu proti rozhodnutiu spravneho
organu napriek tomu, ze Gcastnik konania nevyuzil riadny opravny prostriedok. Tzn., Ze
prokurétor nesleduje len zaujem $tatu, ktory sa v tomto pripade javi z pohladu t¢astnika
konania v jeho neprospech ako zachovanie principu legality, ale uplatiiuje ochranu
verejného zaujmu tym, Ze podava zalobu tam, kde pre ucastnika uz tato moznost nie je —
tzv. verejna zaloba

6  Naproti tomu napr. Stdny dvor EU uznal za sidny orgén komisiu, ktora vykonavala dohlad
nad verejnym obstaravanim nezavislym a nezaviznym sposobom rozhodovania. (C - 54/96)
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organu je kompetencia na sudne rozhodovanie. Nestaci, ak napr. sudny or-
gan vykonava posobnost spravneho organu a pritom nerozhoduje spor.” Po-
dobne aj Ustavny sud SR sa uz niekolko krit vyjadril k otazke posobnosti
prokuratuiry v netrestnej oblasti.® Ustavny std v plendrnom néleze ¢& PL. US
17/96 konstatoval, ze prokuratura nie je nezavisly organ tak ako sud a dalej, ze
pravo kazdého, ziadat prokurdtora o preskiimanie postupu alebo rozhodnutia
organov z hladiska dodrzania zakonnosti, nie je vyslovne ustavou upravené
zakladné pravo. Takéto vymedzenie koresponduje aj s eurdpskou judikatd-
rou, avsak v inom naleze Ustavny std SR v konani podla ¢l. 127 Ustavy SR
o prokurature konstatoval, ze doméhanie sa ochrany préava na prokurature
je G¢inny pravny prostriedok, ktory zaklada subsidiaritu ku doméhaniu sa
ochrany préva prostrednictvom Ustavného sidu SR.

Ak mame ur¢it principy postavenia prokuratiry v netrestnej oblasti, nie
je mozné ich stanovit pre kazdy $tat jednotne, pretoze v kazdom §tate existuje
urditd tradicia tstavnych institatov a tiez v kazdom $tate je odlisné chapanie
rozsahu zaruk zakonnosti. Napriek tomu mozno minimélne v podmienkach
Slovenskej republiky povedat aj vzhladom na spomenutu existujicu judikatd-
ru Ustavného sudu SR, Ze prokurattira bude aktivna pri ochrane zdkonnosti
vtedy, ak nie je ind moznost ochrany, resp. tam, kde sa vyzaduje ochrana za-
konnosti orgainom mimo systému rozhodujicich organov. Je potrebné spo-
menut, Ze prokuratira neiniciuje, resp. nevstupuje do konani, ak ma pochyb-
nost v pravnom nazore o zakonnosti, preto sa nemdze dostat do pozicie, ze
bude $ikandzne uplatiovat prava. Prokuratura ma vzdy rozumne odévodne-
ny zaver, preco vyuziva svoj prostriedok. Tento prostriedok nikdy nevyuziva
primérne pre individudlne zaujmy, ale cez individualne konania odstranuje
nezakonnost v celej verejnej sprave, resp. podiela sa na vytvarani judikatary
sudov. To je zmysel netrestnej ¢innosti prokuratiry, kedze kona vzdy vo verej-
nom zaujme.’ V tejto stvislosti je potrebné spomenut rozsudok Najvyssieho
stidu SR (dalej len ,,sud®) spis. zn. 8S20/440/2009 zo dia 18. marca 2010, kde
v podstate sud vyslovil, Ze podanim spravnej Zaloby prokuratorom na sud

7 Pozri C - 96/04 a v nadviznosti na to C - 353/06

8  Nalezy Ustavného stidu SR ¢&. PL. US 43/1995 (tento nélez okrem iného nad rdmec merita
veci konstatoval, Ze generalny prokurator patri do vykonnej moci v ramci trojdelenia
moci),&. PL. US 17/96

9  Prokuratura pri zisteni nezikonnosti na ziklade podnetu vyuziva prislusny pravny
prostriedok a zvycajne nasledne v tejto oblasti vykona previerku zakonnosti na danom
organe, resp. inych organoch. Alebo ak zisti nezakonnost napr. v rozhodnuti, poda protest
proti rozhodnutiu v individualnych veciach a po nevyhoveni spravidla podava zalobu, nie
pre individualny pripad ale pre tvorbu judikatu, aby mohla takto odstranovat nezdkonnost
aj u inych organov.
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moze dojst k Sikandznemu uplatiiovaniu prava smerom k dotknutému tcast-
nikovi spravneho konania. Sid vychadzal z § 249 ods. 3 Ob¢ianskeho sudne-
ho poriadku (dalej len ,,0SP*), podla ktorého prokurator pri podani navrhu
podla § 35 ods. 1 pism. b) OSP dba o to, aby prava nadobudnuté v dobrej viere
boli ¢o najmenej dotknuté. Sud v tomto konani zamietol zalobu nie ¢o do me-
rita veci, ale po procesnej stranke, lebo mal za to, Ze zrusenim rozhodnutia by
doslo k naru$eniu proporcionality vysledku zamys$laného spravnou zalobou
a prav ucastnika nadobudnutych v dobrej viere."” Tento priklad je dékazom,
ze aj cez rozhodovaciu ¢innost sidov dochadza de facto ku determinacii po-
stavenia a posobnosti prokuratury, z mojho pohladu nespravnym smerom.
V uvedenom pripade sud teda dospel k zaveru, ze nie vzdy prokurator bude
mat moznost podat spravnu zalobu, ak st splnené v$etky procesné podmien-
ky. Zvlast vtedy nie, ak by vysledok sudneho konania neprimerane zasiahol
do prav nadobudnutych v dobrej viere. Stid vSak musi brat zretel aj na cha-
rakter spravneho konania a na prava, o ktoré sa jednd v spravnom konani. Je
potrebné poukazat aj na znenie ustanovenia § 249 ods. 3 OSP, kde zdkon pred-
poklada, Ze prokuratorskou zalobou ddjde k ¢iastoénému zédsahu do prav na-
dobudnutych v dobrej viere, ked ustanovuje ,,aby prava nadobudnuté v dobrej
viere boli ¢o najmenej dotknuté®. Z tohto je evidentné, ze ak prokurator kond
vo verejnom zaujme, ako to bolo uvedené vyssie a dba na dodrziavanie zédko-
nov, je malo pravdepodobné, aby z dévodu neprimeraného zasahu do prav
mal zamietnutt zalobu len preto, lebo odstranuje nezakonnost.

Prokuratira v ramci netrestnej oblasti si neuzurpuje pravo rozhodovat
vo veci samej ani nezasahuje do nezavislosti sidov, no na druhej strane, sidy
nemdzu posudzovat zalobu prokuratora rovnako ako Zalobu tcastnika kona-
nia. Mozno ustalit, Ze prokurator nema mat viac zakonnych opravneni ako
ostatné strany sudneho alebo iného konania, no na druhej strane, jeho ve-
rejny zaujem odlisuje jeho Zalobu od ostatnych navrhov prave tym, Ze okrem
zaujmu jednotlivca v konkrétnom pripade, haji aj zaujem verejnosti, ktorym
je zakonnost.

Pdsobnost prokuratiry v netrestnej oblasti je v Slovenskej republike velmi
uc¢inna zaruka zakonnosti. V odbornej a politickej oblasti sa diskutuje o zara-
deni prokuratiry pod vykonnt moc, resp. pod sidnu moc alebo zachovat jes-
tvujuci stav. Pri tychto tivahach je potrebné si uvedomit, Ze na takdto zmenu

10 Je potrebné poukézat na to, ze ucastnikom konania bol priestupca, ktorému bola ulozend
pokuta. Je otazne preco sud chape ako “prava nadobudnuté v dobrej viere® ulozenie pokuty
v priestupkovom konani spravnym organom. Ved ucastnikovi bola ulozend povinnost
zaplatit pokutu a takto jeho pravny vztah voci $tatu, nie je mozné chapat ako nadobudanie
prav. O procesné prava sa prirodzene jednat v tomto konani neméze.
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postavenia prokuratdry je potrebnd zmena tstavy. Z doterajsieho vyvoja na-
zorov na rieenie toho problému, s poukazom uz aj na jestvujtci nélez Ustav-
ného sudu SR" mozno pozorovat snahu zaclenit prokuratiru pod vykonnu
moc. Toto riesenie je podla mojho nazoru nevhodnym, pretoze prokuratura
v Slovenskej republike si vzdy udrziavala istu nezavislost od inych $tatnych or-
ganov, ¢o sa potom odrazilo aj na jej striktnych rozhodnutiach. Napr. pri do-
zore vo verejnej sprave si myslim, ze pri tomto modeli by prokuratira prestala
splitat podmienku nestrannosti pri dozore nad $tatnou spravou. Prave jestvu-
juce postavenie prokuratiry je zarukou toho, ze prokurator vyuziva opatrenia
v pripadoch, aj ked nie st ,,politicky popularne® Ak by mala byt prokuratdra
zadlenena do sudnej moci (napr. ako vo Francizsku), potom by bolo potrebné
prehodnotit aj postavenie sudcu a jeho vykon funkcie. No najlepsie riesenie je
zachovat status quo, ¢o nam potvrdzuje aj kazdodenna prax. Uspesnost vyuzi-
tych prokuratorskych opravneni je viac ako 90 % a pri kazdoroénom zvyso-
vani napadu je tiez otazne, kto by tito agendu v netrestnej oblasti vykonaval,
resp. lepsie vykonaval, namiesto prokuratiry. Nedd mi nespomentit este jeden
problém, s ktorym sa stretdvam ako prokurator pri svojej ¢innosti. Pri vykone
dozoru vo verejnej sprave je mnohokrat potrebna st¢innost zo strany orga-
nov verejnej spravy. Tato stcinnost je niekedy velmi tazko dosiahnut vzhla-
dom na to, Ze prokurator nema donucovaci prostriedok, ktorym by si tato
suc¢innost vynutil. Preto sa niekedy stédva, Ze opravnenie prokuratora sa stane
»bezzubym", kedZe organ verejnej spravy neposkytne napr. administrativny
spis. Ako jeden z navrhov pre zlep$enie ¢innosti prokuratdry, by som navrhol
aj vzhladom na jestvujici nalez ustavného sidu, poriadkové opatrenie pre vy-
kon dozoru vo verejnej sprave.'?

11 PL. US 43/1995, tento ndlez nie je doktrinalnym ndlezom, pretoze meritum veci nebolo
rieSenie otazky postavenia prokuratdry.

12 PL. US 17/96 - Ustavny sud SR uviedol, ze poriadkové opatrenia st v stlade s ustavou, ak
ide o trestné konanie a postupuje sa podla Trestného poriadku, pretoze v tychto pripadoch
sa jedna o kvalitativne vyssiu troven povinnosti ako na netrestnom tseku.
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A Polemic on Competence and Status of
Public Prosecution Service in Slovakia

JUDr. Ondrej Hvisc, Ph.D.

Regional Public Prosecution in Presov

Among scholars and politicians, status and competence of Public Prose-
cution Service and its transformation to a system of state bodies, or eventua-
lly the cessation of its competence in non-criminal sphere remain up-to-date
topics for discussion. These opinions promoting the need of reform of Public
Prosecution Service probably result from historical experience with public
prosecution’s competence in post-communist countries and also from an opi-
nion that position of Public Prosecution Service in relation with other public
authorities is insufficient (unbalanced). Determination of the proper position
of public prosecution bodies in constitutional system of a state is, however,
not a political question, or power-interested, but rather of a purely scholarly
nature.

Activities of the Public Prosecution Service in a non-criminal sphere
divide into two scopes. Public prosecution Service is vested with powers of
supervision that public authorities preserve legality (non-criminal extrajudi-
cial sphere) and powers in civil proceedings as well (non-criminal civil court
sphere). For the sake of completeness, it is necessary to add that Public Prose-
cution Service’s competence includes also specific powers of Public Prosecu-
tor. Public Prosecution Service Act' in regard to activity of Prosecutor in non-
-criminal sphere operates with the term supervision. Already outlined Public
Prosecution Service’s activities suggest that Public Prosecution Service evi-
dently lacks decision-making, or rather mandatory powers. Hence the term
supervision itself, especially because such powers are vested in other bodies
of Public Administration with mandatory and other powers, is probably “too
strong” expression to be used for Public Prosecution Service’s competence in
a non-criminal sphere.?

1 Actno. 153/2001, Coll., Public Prosecution Service Act

2 A more appropriate name for Public Prosecution Service’s competence in non-criminal
sphere would be the term:“monitoring®, because mandatory or cassation competence do
not relate thereto.
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In spite of these limitations, the Public Prosecution Service occupies a
unique position that does not belong to any other Public Authority. It is a
body, which represents a state — state interest (or more precisely, municipality
- municipal interest) but also represents a public interest. This difference is
the most visible on Public Prosecution Service’s powers that prosecution must
execute not only due to principle of legality, but also due to the principle of
legal certainty, which state guarantees to individuals. Thus it is possible that
public prosecutor waives his right although the opposite might be more bene-
ficial for state interest.’ The Public Prosecution Service Act does use the term
public interest, however, without its legal definition. Pursuant to s. 3 (2) cited
act: “Public Prosecution Service is within its competences obliged to take such
measures in public interest in order to prevent, discover and eliminate illegali-
ties, and restore infringed rights and to draw consequences of liability for the
breach thereof” This term must be distinguished from the term state interest
and from the term private interest, as well. They belong to different catego-
ries. State interest represented by relevant state bodies need not necessarily
be public interest as well.* From such definition of Public Prosecution Service
it appears that it is a body, which is somehow independent on state, or more
precisely community interest and therefore its competence in non-criminal
sphere means a correct application of the subsidiarity principle, or more pre-
cisely the principle of checks and balances.®

Pursuant to Art. 149 Slovak Constitution, the Public Prosecution Service
safeguards the legally protected rights and freedoms of natural persons and
corporate bodies and those of the state. According to such definition of con-
stitutional position of Public Prosecution Service, we may submit that Public
Prosecution Service is not a specific body that safeguards the law and the

3 Interest of state is not regarded as a power-orientated interest in the result, but as Public
Prosecutor’s interest in preserving of the principle of legal certainty before the principle of
legal state and the principle of legality pursuant to Art. 1 (1) Constitution contained therein.
See also ruling of the Constitutional Court of the Slovak Republic US 21/08 - 39 dated 23. 9.
2009.

4  Hoffmann M.: Prokuratdra v Gstavnom systéme Slovenskej republiky — Dizerta¢na préca,
2009, See also Fenyk, J. Vademecum statniho zastupce, ASPI Publishing. Praha, 2003 p. 6,
and Prochazka, A.: Zakon o statnim zastupitelstvi a ustavnost, Pravni rozhledy no. 4/2000,
p- 165, also ruling of the Constitutional Court of the Slovak Republic no. PL. US 17/96

5  For instance Public Prosecutor is entitled to file an administrative claim against a decision
of an agency in spite the fact that a participant in the proceedings did not exhaust ordinary
legal remedies. That means Public Prosecutor does not only pursue state interest, which
appears from the participant’s point of view to be preservation of principle of legality
against their interest, but also pursues protection of public interest by filing a claim where a
participant in proceedings does not have any the remedy - so called public action.
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legally protected rights and freedoms in criminal proceedings only, but also
has a wider competence. Constitutional foundations are as well molded by the
case law of the European Court of Justice and the Constitutional Court of the
Slovak Republic. In relation to preliminary ruling procedure, the European
Court of Justice had not recognized public prosecutor as a court or tribunal
pursuant to Article 234 TEC/267 TFEU due to the lack of independent po-
sition (joint cases C-74/95 and C-129/95).¢ Criterion, which the European
Court of Justice takes into account in order to determine whether a body a
state body is a court or tribunal, is its competence of judicial ruling. It does
not suffice if e.g. a judicial body exercises competence of administrative body
while its procedure is not adversarial.” The Constitutional Court of the Slo-
vak Republic alike several times ruled on competence of Public Prosecution
Service in non-criminal sphere.® In a plenary ruling no. PL. US 17/96, the
Constitutional Court ruled that Public Prosecution Service is not an indepen-
dent body like a court, and further the right of every person to bring a petition
to public prosecutor to review the procedure or decision of authorities on the
grounds of illegality, is not an explicitly guaranteed right by the Constitution.
Such determination corresponds with the European case law, although in a
different ruling the Constitutional Court of the Slovak Republic according
to Art. 127 Slovak Constitution held that seeking protection of one’s right in
Public Prosecution Service is a an effective legal mean and is subsidiary to
seeking protection in the Constitutional Court of the Slovak Republic.

If we are to determine the principles governing status of Public Prosecu-
tion Service in non-criminal sphere, it is not possible to do so for every state
individually, because in every state certain tradition of constitutional prin-
ciples exists and also in every state comprehension of range of guarantees of
legality differs. Despite of this fact we can, at least as far as Slovak conditions
are concerned, say that with regard to the mentioned existing case law of the
Constitutional Court of the Slovak Republic the Public Prosecution Service
will safeguard the law actively when no other mean of protection is available,
or more precisely, where safeguards of the law need to be executed by a body
outside of system of the decision-making bodies. It should be noted that Pu-

6  On the contrary, e.g. European Court recognized that a commission, which was executing
supervision over public procurement in an independent and non-binding manner, was a
court or tribunal. (C - 54/96)

7 See case C - 96/04 and related case C - 353/06

8  Rulings of the Constitutional Court of the Slovak Republic no. PL. US 43/1995 (Among
other things Court ruled beyond the merits that Public Prosecutor falls within the executive
branch in the triangle of separation of powers), no. PL. US 17/96
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blic Prosecution Service does not initiate, or more precisely, does not enter
into proceedings, if it has doubts about the legal opinion on legality, and thus
it cannot be in the position of frivolous exercise of rights. Public Prosecution
Service always reasonably rationalizes why a particular means was used. It ne-
ver uses the means primarily for individual interests, but via individual pro-
ceedings, it redresses illegalities across entire Public Sdministration, or more
precisely it participates in creation of the case law. That is the meaning of non-
-criminal activities of Public Prosecution Service as it always acts in public
interest.’ In this regards we should mention a decision of the Supreme Court
of the Slovak Republic (hereinafter “the Court”) file no. 8520/440/2009 dated
March 18, 2010, in which the Court ruled that if public prosecutor files an
administrative claim, she may commit frivolous exercise of rights towards the
aggrieved participant in administrative proceedings. The Court started with
s. 249 (3) Civil Procedure Code (hereinafter “CPC”), according to which the
Public Prosecutor filing a claim under s. 35 (1)(b) CPC minds rights acquired
in good faith being infringed as least as possible. In this case Court dismissed
a claim, although not in merits, but on procedural grounds as the Court dee-
med that reversing the judgment would disrupt proportionality of the result
intended by the administrative claim and rights of the participant acquired
in good faith." This case is an example that via judicial decision-making the
Public Prosecution Service’s status and competence have been determined de
facto, however in my opinion it happens in a wrong direction. In the given
case, court drew the conclusion that Public Prosecutor will not always be gi-
ven the opportunity to file an administrative claim provided that all proce-
dural conditions are fulfilled. Especially, it will not be the case if the result of
civil procedure disproportionally affects rights acquired in good faith. Court
however must take account of nature of administrative proceedings and ri-
ghts that are the subject of administrative proceedings. We need to point out

9  Upon discovery of an illegality, Public Prosecution Service avails relevant legal means at
the instigation received and consequently, it usually carries out an inspection of legality
in a given body, or more precisely other bodies. If on the other hand Public Prosecution
Service discovers an illegality e.g. in a decision, it then files a protest against the decision in
individual cases and if dismissed Public Prosecution Service then files a claim, not for an
individual case but rather to create the case law in order to redress illegalities of other bodies
as well.

10 It should be noted that that participant in proceedings was a fined offender. It remains
questionable why the court regards an obligation to pay a fine imposed in administrative
proceeding to be “rights acquired in good faith”. After all, a fine was imposed on the
participant in proceedings and thus its legal relationship with state cannot be considered
acquirement of rights. Certainly in these proceedings it is not question of procedural rights.
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s. 249(3) CPC where law presumes that public prosecutor’s claim will partia-
lly affect rights acquired in good faith when it stipulates that “so that rights
acquired in good faith are affected as least as possible”. Hence it evidently
results that if Public Prosecutor acts in public interest as we mentioned above
and minds law, it is unlikely that its claim would be dismissed on the grounds
of disproportionate infringement of rights only because it redresses illegality.

In non-criminal sphere Public Prosecution Service nor seizes the right to
make decision on merits neither it intervenes into independence of justice,
however on the other hand, courts cannot consider a prosecutor’s claim and
party’s claim equally. We may conclude that public prosecutor should not be
provided with more legal means than other parties to court or administra-
tive proceedings, but on the other hand, it is a defense of public interest, i.e.
legality, besides a defense of individuals interest what distinguishes Public
Prosecutor’s claim from other claims.

Competence of Public Prosecution Service in non-criminal sphere in the
Slovak Republic is a very effective guarantee of legality. Inclusion of Public
Prosecution Service into the executive branch, or more precisely the judicial
branch or preserving status quo has been discussed among scholars and poli-
ticians. One needs to be aware that such change of public prosecution’s status
requires revision of the Constitution. Present development of opinions on the
solution of the issue with reference to already existing ruling of the Constitu-
tional Court of the Slovak Republic" indicates that an effort exists to include
Public Prosecution Service into the executive branch. I do not find this soluti-
on appropriate since public prosecution in Slovakia had always reserved cer-
tain independence from other state bodies, what was then reflected in its strict
decision. For instance as far as supervision is concerned, I believe that under
such model, the Public Prosecution Service would cease to meet the conditi-
on of independent supervisor of state administration. It is the existing status
of Public Prosecution Service that guarantees that prosecutor avails itself of
means equally in “politically unpopular” cases. Should the Public Prosecution
Service be included in judiciary (like for example in France), status of a judge
and its function need be revaluated, as well. The best solution is preservation
of status quo though, which is eventually affirmed by daily practice. Percen-
tage of successfully applied prosecution powers is more than 90 % and yearly
number of claims filed raises a question who would otherwise carry out the
non-criminal agenda, or more precisely who would carry it out better than

11 PL. US 43/1995, this ruling is not a doctrinal ruling since status of Public Prosecution
Service was not issue of merits of the case.
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Public Prosecution Service. I feel the need to mention one more issue that I
have been facing at work as a prosecutor. Supervision of Public Administrati-
on often requires cooperation of public authorities. This cooperation is often
hardly achieved since Public Prosecutor lacks means of enforcement thereof.
Hence sometimes the power of prosecutor becomes “toothless” because Pu-
blic Authority for instance does not provide prosecution with an administ-
rative file. As one of the suggestions for improvement of Public Prosecution
functioning I put forward, with regard to existing ruling of the Constitutional
Court, introduction of disciplinary sanction for misconduct in supervision in
Public Administration.'?

12 PL. US 17/96 - The Constitutional Court of the Slovak Republic stated that disciplinary
sanctions are in compliance with the Constitution in case of criminal proceedings and the
procedure thereof is governed by the Penal Procedure Code, because in these cases level of
duties is qualitatively higher than in non-criminal section
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Odpovédnost za nemajetkovou ijmu zptisobenou
pfi vykonu vefejné moci pratahy v fizeni

JUDy. Tereza Mald

Fakulta pravnickd, Zdpadoceskd univerzita v Plzni

Odpovédnost statu za Skodu zptisobenou pri vykonu verejné spravy se od-
viji predevsim od skute¢nosti, ze vefejna moc autoritativné rozhoduje o pra-
vech a povinnostech subjektil, at jiz pfimo nebo zprostfedkované. Subjekt,
o jehoZ pravech nebo povinnostech se rozhoduje, tak neni v rovnopravném
postaveni s organem, ktery rozhoduje a obsah rozhodnuti nezavisi na vili
subjektu. Pfi rozhodovani vefejné moci o pravech a povinnostech subjektt tak
dochézi k zasahtim do majetkové i nematkové sféry téchto subjektii, z cehoz
vyplyva otazka nahrady $kody ¢i moralni Gjmy, kterou verejna sprava zptiso-
bila svym nezakonnym rozhodnutim nebo jinym nezakonnym (nespravnym)
postupem. Odpovédnost statu za $kodu zptisobenou pti vetejné moci vyplyva
z ¢lanku 36 odst. 2 - 4 Listiny zakladnich prav a svobod. Toto ustanoveni Lis-
tiny zakladnich prav a svobod umoziuje kazdému, kdo tvrdi, ze byl ve svych
pravech zkracen rozhodnutim organu vefejné spravy, obratit se na soud, aby
prezkoumal zdkonnost takového rozhodnuti, nestanovi-li zékon jinak. Pred-
métnd tprava zakotvuje také pravo kazdého na nahradu $kody, ktera mu byla
zpusobena nezakonnym rozhodnutim soudu, jiného statniho organu ¢i orga-
nu vefejné spravy nebo nespravnym ufednim postupem, pticemz podminky
a podrobnosti upravuje zakon. Povinnost statu k nahradé $kody zptsobené
vykonem vefejné moci je upravena v zdkoné ¢. 82/ 1998 Sb., o odpovédnosti
za $kodu zptisobenou pti vykonu vefejné moci rozhodnutim nebo nesprav-
nym urednim postupem, jenz je tak zakonnym predpisem, ktery na zakladé
zmocnéni ¢l. 36 odst. 4 Listiny zakladnich prava a svobod blize upravuje po-
drobnosti odskodnéni za skodu zptisobenou pti vykonu vefejné moci.'

Pokud jde o problematiku samotnych pritaht v fizeni, tak z ¢lanku 38
Listiny zakladnich prav a svobod pak vyplyva pravo kazdého na projedna-
ni véci bez zbyte¢nych priitaht, nebo-li v pfiméfené lhuaté. Obdobné je toto

1 Tento prispévek vychazi z Rigordzni prace, téma: Odpovédnost za skodu zptisobenou pri
vykonu verejné moci, Tereza Mal4, 2008 (kapitola V1.), obhajené dne 2. 7. 2008 na Fakulté
pravnické, Zapadoceské univerzité v Plzni.
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pravo upraveno i v Umluvé o ochrané lidskych prav a svobod, kterd byla pu-
blikovéna ve Sbirce zékont pod & 209/1992. Clanek 6 Umluvy o ochrané lid-
skych prav a svobod garantuje kazdému pravo na to, aby jeho zélezitost byla
rozhodnuta spravedlivé, verejné a v pfimérené lhité nezavislym a nestrannym
soudem zfizenym zakonem. Povinnost jednotlivych statt k vytvoreni a zajis-
téni G¢innych pravnich prostredkt napravy v pfipadé poruseni prava na pro-
jednani véci bez zbyte¢nych pritahi a v ptiméfené dobé je zakotvena v ¢lanku
13 Umluvy o ochrané lidskych prav a svobod.

Do posledni novely zakona ¢. 82/1998 Sb., o odpovédnosti za $kodu zpu-
sobenou pii vykonu vefejné moci rozhodnutim nebo nespravnym urednim
postupem bylo mozné se proti statu domahat od$kodnéni nemajetkové ujmy
za nepfimérené dlouhé fizeni pouze zalobou u Evropského soudu pro lidska
prava ve Strasburku, a to aZ po vyuziti viech vnitrostatni prosttedki napravy.
V diivéjsi praxi se Evropsky soud pro lidskd prava nezabyval namitkami sté-
zovateltl, Ze v jejich domacim pravnim fadu neexistuji prostiedky, jejichz pro-
stfednictvim by se mohli domoci napravy (pfi poruseni povinnosti projednat
véc v piiméfené lhité ve smyslu &l. 6 odst. 1 Umluvy) jiz na vnitrostatn{ arovni
dle ¢&. 13 Umluvy o ochrané lidskych prév a svobod (garantujici G¢inné pravni
prostredky), a to s odiivodnénim, ze ¢ldnek 13 Umluvy je viici ¢lénku 6 Umluvy
v subsidiarnim postaveni. Pozdéji v8ak vzhledem k velkému mnozstvi téchto
stiznosti sviij postoj vii¢i opomijenému ¢l. 13 Umluvy o ochrané lidskych prav
a svobod opustil, a to v rozsudku velkého senatu Evropského soudu pro lidska
prava ve véci Kudla proti Polsku ze dne 26. 10. 2000, stiznost ¢. 30210/96. V tom-
to rozsudku Evropsky soud pro lidska prava uvedl, Ze ,,...vzhledem k tomu, Ze
pocet podanych stiznosti, jejichz predmétem je vylu¢né nebo hlavné tvrzené
poruseni povinnosti projednat véc v priméfené lhité ve smyslu ¢l. 6 odst. 1
Umluvy, je stéle vyznamné;jsi, soud mé tedy za to, ze dnes pfisel ¢as zménit svou
judikaturu.“> V tomto rozsudku Evropského soudu pro lidska prava byla sta-
novena kritéria, ktera by méla splilovat G¢inné pravni prosttedky garantované
v &dénku 13 Umluvy ochrané lidskych prav a svobod. Prosttedky, které maji byt
ve vnitrostatnim pravu k dispozici, museji byt zptisobilé bud zamezit vzniku
nebo pokracovani tvrzeného poruseni anebo poskytnout dané osobé za kazdé
jiz nastalé poruseni vhodnou napravu. Tyto prostiedky musi byt také Gc¢inné
jak v teorii, tak v praxi. Soubor prosttedki napravy poskytnutych vnitrostatnim
pravem miZe splhovat pozadavky ¢lanku 13 Umluvy o ochrané lidskych prav
a svobod, i kdyz jim zadny z nich sam o sobé nevyhovuje.

2 Rozsudek velkého senatu Evropského soudu pro lidska prava ve véci Kudla proti Polsku
ze dne 26. 10. 2000, stiznost ¢. 30210/96.
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Ve vztahu k prévnimu fadu Ceské republiky se otdzkou existence G¢innych
pravnich prostfedkd ndpravy poruseni prava na projednani véci v pfimeére-
né lhité zabyval Evropsky soud pro lidska prava v rozsudku velkého senatu
Evropského soudu pro lidskd prava ve véci Hartman proti Ceské republice
ze dne 10. 7. 2003, stiznost ¢. 53341/99. V predmétném sporu se bratii Har-
trmanovi domdhali navraceni zabaveného majetku, a to tfemi restitu¢nimi
zalobami. Prvni Zaloba byla poddna v roce 1992 a fizeni skon¢ilo v roce 2002
zamitnutim Zaloby. Druhd Zaloba byla podana v roce 1995 a fizeni skon¢ilo
v roce 2002 opét zamitnutim Zaloby. Tteti Zaloba byla podana v roce 1995 a -
zeni skond¢ilo v roce 2002 také zamitnutim Zaloby. Netspéch Zalobcti v tom-
to pripadé nema zasadni vyznam, nebot podstatné je v dané véci projednani
stiznosti na neexistenci G¢inného vnitrostatniho prostfedku u Evropského
soudu pro lidskd prava. Hartmanovi ve své zalobé podané k Evropskému sou-
du pro lidska prava namitali, Ze stiznost podle zakona o soudech soudcich
neumoznuje rychlou a G¢innou napravu, nebot nema zadné procesni diisled-
ky pro samotné fizeni. Pokud jde o tstavni stiznost, tak vhledem k tomu, Ze
je pred jejim uplatnénim nutné vycerpat vSechny mozné prostfedky napravy,
tak ve vysledku fizeni pouze jesté protahuje. K zakonu ¢. 82/1998 Sb., o odpo-
védnosti za $kodu zptisobenou pri vykonu vefejné moci rozhodnutim nebo
nespravnym ufednim postupem uvedli, Ze v zddném pravnim predpise neni
stanoveno, v jaké lhiité musi soud rozhodnout, takze neni jasné, kdy doslo ke
vzniku odpovédnosti statu za skodu. Dale také uvedli, Ze tento zdkon umoz-
nuje nahradit pouze skute¢nou $kodu a nikoli nemajetkovou tjmu, kterou
prutahy v fizeni t¢astniktim zpusobuji predev$im. Evropsky soud pro lidska
prava dal v daném pripadé stéZovatelim za pravdu a ve svém rozsudku kon-
statoval, Ze podle jeho nazoru ani jeden z prostredkd, které prichazely (ales-
pon teoreticky) v ivahu, tedy stiznost k organu statni spravy podle zikona
¢. 6/2002 Sb., o soudech a soudcich, tstavni stiznost, Zaloba na nahradu sko-
dy dle zakona ¢. 82/1998 Sb., pripadné téz zaloba na ochranu osobnosti po-
dle ustanoveni § 11 a nasledujici ob¢anského zakoniku a podnét Vefejnému
ochranci prav nelze povazovat za pravni prostiedek u¢inny ve smyslu ¢lanku
13 Umluvy o ochrané lidskych prév a svobod a rovnéz tyto instrumenty ne-
vyhovuji vykladu kritériim stanovych v rozsudku velkého senatu Evropského
soudu pro lidska prava ve véci Kudla proti Polsku ze dne 26. 10. 2000, stiznost
¢.30210/96.°

3 Rozsudek velkého senatu Evropského soudu pro lidskd prava ve véci Hartman proti Ceské
republice ze dne 10.7.2003, stiznost ¢. 53341/99.
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Zajisténim ucéinného prostiedku ve smyslu ¢lénku 13 Umluvy o ochra-
né lidskych prav a svobod byla novela zdkona ¢. 82/1998 Sb., jez byla prove-
dena zakonem ¢. 106/2006 Sb. Touto novelou byl do ustanoveni § 1 zdkona
¢. 82/1998 Sb. doplnén treti odstavec, jenz za podminek vymezenych v usta-
noveni § 31a zavedl povinnost statu i izemnich celkll v samostatné piisob-
nosti hradit téZ vzniklou nemajetkovou Gjmu. Rovnéz bylo i novelizovano
ustanoveni § 13 odst. 1 zdkona 82/1998 Sb., které bylo doplnéno o vétu ,,ne-
stanovi-li zdkon pro provedeni tikonu nebo vydani rozhodnuti Zddnou lhutu,
povazuje se za nespravny ufedni postup rovnéz poruseni povinnosti uéinit
ukon nebo vydat rozhodnuti v pfimérené lhité®

K vyse uvedené novele se vyjadril Evropsky soud pro lidska prava v roz-
sudku velkého senatu Evropského soudu pro lidska prava ve véci Vokurka
proti Ceské republice ze dne 16. 10. 2007, stiznost &. 40552/02, ve kterém uve-
dl, Ze tato novela jiz upravuje poskytnuti ptiméfreného zadostiu¢inéni za ne-
majetkovou Gjmu a nikoli jiz pouze majetkovou $kodu. Osoba, které vznikne
nespravnym tfednim postupem (mezi néz se fadi i poruseni povinnosti pro-
vést ukon ¢i vydat rozhodnuti v priméfené lhiité) djma, ma narok na nahra-
du, musi v8ak nejprve tento narok uplatnit u statnich organt. Pozadované
zadostiuc¢inéni se v pripadé, Ze bude narok shleddn opravnénym, poskytnut
v penézich, av§ak pouze v pripadé, jestlize nebylo mozno nemajetkovou Gjmu
nahradit jinak a samotné konstatovani poruseni prava by se nejevilo jako
dostacujici. Evropsky soud pro lidska prava také konstatoval, Ze nova pravni
uprava je sice odlisnd od pravnich dprav v jinych smluvnich statech, nebot
naptiklad v Polsku, Slovensku ¢i Italii se stiznost proti prutahtim v soudnim
fizeni podava primo soudu a nikoli tsttednimu organu vykonné moci, nic-
méné dle prévni tpravy v Ceské republice ma Zadatel moZznost, pokud neni
spokojen se zavérem Ministerstva spravedlnosti, podat zalobu k soudu, jehoz
rozhodnuti lze v napadnout odvoldnim, dovolanim a dstavni stiznosti. Dle
Evropského soudu pro lidska prava mize byt povazovano za vyhodu pravni
tpravy v Ceské republice predbézné projednéni naroku na ndhradu Minister-
stvem spravedlnosti, které muze snizit napad Zalob u soudt prvniho stupné.

Novela ¢. 160/2006 Sb. zakona ¢. 82/1998 Sb. jej mimo jinych zmén dopl-
nila i 0 nové ustanoveni § 31a. Dle ustanoveni § 31a odst. 2 zdkona ¢. 82/1998
Sb. ,,zadostiuc¢inéni se poskytne v penézich, jestlize nemajetkovou ujmu neby-
lo mozno nahradit jinak a samotné konstatovani poruseni prava by se nejevilo
jako dostacujici. Pti stanoveni vy$e pfiméreného zadostiuc¢inéni se prihlédne

4 Rozsudek velkého senatu Evropského soudu pro lidska prava ve véci Vokurka proti Ceské
republice ze dne 16.10.2007, stiznost ¢. 40552/02.
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k zavaznosti vzniklé 4jmy a k okolnostem, za nichz k nemajetkové tjmé do-
8lo.“ Pri penézité ndhradé ma soud prihlédnout k zavaznosti vzniklé ujmy
a k okolnostem, za nichz k majetkové jmé doslo. Soud nebo prislusny tstred-
ni organ ma tedy, s ohledem na konkrétni skutkové okolnosti kazdého indivi-
dudlniho pfipadu, vymezit okolnosti vyznamné pro urceni vy$e nahrady. Jed-
na se predevsim o dopady nezakonného rozhodnuti ¢i nespravného ufedniho
postupu do osobnostni sféry poskozeného, nepfiznivost jejich vlivu na povést
poskozeného, jeho dosavadni zpusob Zivota a podobné.” Tato kritéria jsou
kritéria obecna pro nahradu majetkové $kody a netykaji se nemajetkové gjmy
zpusobené prutahy v fizeni pfed soudem ¢i jinym organem, nebot v téchto
ptipadech zdkon uvadi, ze pfi stanoveni vySe priméreného zadostiu¢inéni
soud prihlédne rovnéz ke konkrétnim okolnostem pripadu, zejména k a) cel-
kové délce fizeni, b) slozitosti fizeni, c) jednani poskozeného, kterym ptispél
k pratahtm v fizeni, a k tomu, zda vyuzil dostupnych prosttedkii zptsobilych
odstranit pratahy v fizeni, d) postupu organti vefejné moci béhem fizeni a e)
vyznamu predmeétu fizeni pro poskozeného.“ Tyto okolnosti, k nimz ma soud
pti stanoveni vy$e pfiméreného zadostiuc¢inéni ptihlizet, vychazi z kritérii Ev-
ropského soudu pro lidska prava, jez Evropsky soud pro lidskd prava poprvé
specifikoval v rozsudku ve véci Apicella proti Italii ze dne 29. 3. 2006, stiz-
nost ¢. 64890/01, v ¢asti nazvané ,,Pfipomenuti kritérif pouzivanych soudem®
(prestoze doposud v zadném z jeho rozhodnuti definovany nebyly) a nasled-
né je opakoval i v dalsich rozsudcich. V téchto kritériich Evropsky soud pro
lidska prava uvedl, Ze pokud jde o spravedlivé ur¢eni moralni Gjmy utrpéné
v disledku délky rizeni, mé soud za to, Ze ¢astka pohybujici se mezi 1.000 az
1.500 Euro za rok trvani fizeni (nikoli za rok prataht) je vychozim zékladem
vypoctu. Vysledek vnitrostatniho fizeni nema jako takovy vliv na moralni
ujmu zpusobenou délkou fizeni. Celkova ¢astka bude zvysena o 2.000 Euro,
jestlize predmét fizeni je pro stézovatele vyznamny, zejména pokud se jedna
o spory pracovnépravni, tykajici se osobniho stavu, socidlnich davek nebo
zavaznych sport tykajici se zdravi a Zivota osob. Celkova ¢astka vSak muze
byt i snizena, a to s ohledem na pocet stupnit soudni soustavy, ve kterych byla
véc projednavana, chovani stézovatele (zejména pocet mésicti nebo let neodii-
vodnénych pritahtl), predmét fizeni (napf. jestlize mé z hlediska finan¢niho
dopadu pro stézovatele maly vyznam) a zivotni Groven v dané zemi. Castka
miize byt snizena také tehdy, pokud se stéZovatel u¢astnil fizeni pouze krat-
ce jako pravni nastupce ucastnika rizeni. Dal$im predpokladem sniZeni je,

5  Vojtek P.: Odpovédnost za skodu pri vykonu vefejné moci — Komentaf, Praha, C. H. Beck,
2007,s.178.
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pokud se stézovatel jiz na vnitrostatni irovni domohl konstatovani poruseni
a finan¢ni nédhrady. K vysi ¢astek, které by mély jednotlivé staty priznavat, Ev-
ropsky soud pro lidska prava v citovaném rozsudku uvedl, Ze mize naprosto
akceptovat, jestlize stat, ktery zfidil rtizné prosttedky napravy, z nichz ucelem
jednoho je urychlit fizeni a druhy je povahy kompenzac¢ni, a jehoz rozhod-
nuti, souladna s pravni tradici a zivotni trovni dané zemé jsou rychld, odu-
vodnénd a vykondvana s patfi¢nou rychlosti, pfiznaval ¢astky, které nejsou
nepriméfené, byt by byly niz$i nez ¢astky ur¢ované Evropskym soudem pro
lidska prava.® Bohuzel v odivodnéni rozsudku se Evropsky soud pro lidska
prava zpravidla prili§ nezabyva vysi ptiznavanych ¢astek a jak vystizné uvedl
J. Kmec, Evropsky soud pro lidska prava své rozhodnuti v této dil¢i otazce
prakticky vibec neodtivodiiuje, pouzivaje namisto toho zaklinaci formuli
»ha spravedlivém zakladé“ (on equity / en équité), nékdy vsak vynecha i tu.”
P1i uréeni vys$e pfiméfeného zadostiu¢inéni podle souc¢asné pravni tpravy je
aplikovana volna tivaha soudu dle ustanoveni § 136 o.s.f., pficemz z této upra-
vy neni bohuzel zfejmé (kromé vymezenych kritérii, k nimz ma soud prihli-
zet), jak ma soud jednotliva kritéria i jejich vzdjemnou kombinaci finanéné
ocenit a prevést na penézitou ¢astku. Soud tedy v konkrétnim pripadé postu-
puje tak, ze stanovi zdkladni ¢astku, kterou pak navysuje ¢i snizuje s ohledem
na konkrétni okolnosti daného pripadu, zejména tedy pocet stupnt soudni
soustavy, na nichZz m4 byt véc projednévana, sloZitost véci, chovani poskoze-
ného, postup statnich organti a vyznam predmétu fizeni pro poskozeného.
Vyse zakladni ¢astky se v fizeni u Evropské soudu pro lidskd prava pohybuje
mezi 1.000 az 1.500 Euro a vzhledem k tomu, Ze na vnitrostatni arovni mo-
hou soudy pti zohlednéni pravni tradice a Zivotni tirovni dané zemé prizna-
vat ¢astky, které nejsou neptiméfené, byt by byly nizsi nez ¢astky urcované
Evropskym soudem pro lidska prava, pohybuje se zakladni ¢astka priznavany
soudy v Ceské republice okolo 15.000,— K&.

Novelou zakona ¢. 82/1998 Sb., jez byla provedena zakonem ¢.106/2006
Sb., byla do prévniho fadu Ceské republiky vnesena moznost v piipadech ne-
oduvodnénych priitahti fizeni ndrokovat kromé nahrady skody i zadostiuci-
néni za vzniklou nemajetkovou ujmu. Soucasna pravni uprava tedy spliwuje
zajisténi u¢inného pravniho prosttedku napravy v pripadé poruseni prava
na projednani véci bez zbyte¢nych priitaht a v pfiméfené dobé. Na zavér je

6 Rozsudek velkého senatu Evropského soudu pro lidskd prava ve véci Apicella proti Italii
ze dne 29. 3. 2006, stiznost ¢. 64890/01.

7 Kmec J.: K vysi zadostiu¢inéni za nemajetkovou Gjmu zptisobenou nepfiméfenou délkou
fizeni, Pravni zpravodaj, Ro¢. 7, ¢. 8 (2006), s. 12.
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tfeba zminit i uréitou ,vyhodu® v fizeni o narocich na primérené zadostiuci-
néni za vzniklou nematerialni Gjmu, a to uplatnéni vyvratitelné domnénky
existence nemajetkové (moralni) 4jmy. Tato domnénka vychazi z judikatury
Evropského soudu pro lidska prava. V téchto fizenich je tak stat povinen pro-
kazat, ze neptiméfené dlouhym soudnim fizenim poskozenému nemajetko-
va ijma nevznikla. Pokud jde tedy o dikazni bfemeno vzniku nemajetkové
ujmy, vychazi se z vyvratitelné pravni domnénky, ze v ptipadé neptimérené
dlouhého soudniho fizeni poskozenému nemajetkova djma vznikla. V fizeni
musi byt tedy prokazano jednak, ze v dané véci nebylo rozhodnuto v pfimé-
fené dobé a jednak pri¢innd souvislost mezi timto nespravnym ufednim po-
stupem a vznikem $kody ve formé nemajetkové tjmy. Kone¢né nejlep$im fe-
$enim problematiky odskodnovani nemajetkové tjmy zptisobené pri vykonu
verejné moci prutahy v fizeni je, aby organizace soudniho systému, kazdému
umoznila, aby jeho zalezitost byla projednana v primétené lhiité. Usporadani
a organizace soudniho systému je v§ak téma samo o sobé a stale nejsou znamy
navody, jez by mohly vést k Gi¢inné napravé soucasného neutéSeného stavu.
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Liability for immaterial harm caused by
delays in the exercise of Public Authority

JUDy. Tereza Mald
Faculty of Law, University of West Bohemia in Pilsen

State’s liability for damage caused in the exercise of Public Administrati-
on is interconnected with the fact that Public Power authoritatively decides
upon rights and duties of subjects, irrespective whether directly or indirectly.
Therefore, subject whose rights and duties are decided upon is not in an equal
position to the authority which decides and the merits of a decision are not
dependent on the will of the subject. Hence, in the decision-making of Public
Authority on rights and duties of subjects, interferences with material and
immaterial sphere of these subjects occur which implies the question of com-
pensating the damage or immaterial harm caused by the Public Administrati-
on’s unlawful decision or maladministration. State’s liability for damage arises
out of Article 36 (2) — (4) Charter of Fundamental Rights and Basic Free-
doms (hereinafter “Charter”). These Charter’s provisions allow everyone who
claims that her rights were curtailed by a decision of a public administrative
authority to turn to a court for review of the legality of that decision, unless
provided otherwise by law. Respective regulation embeds rights of every per-
son to compensation for damage caused to them by an unlawful decision of a
court, other state bodies, or public administrative authorities, or as the result
of an incorrect official procedure where details are to be set by the law. State’s
duty to compensate the damage caused in the exercise of Public Authority
is regulated by Act n. 82/ 1998 Coll., on liability for damage based either on
maladministration or on unlawful decisions (hereinafter “SLA”) which is the
law regulating details of the compensation for damage caused in the exercise
of Public Authority under authorization given by Article 36 (4) Charter.!

As far as the procedural delays themselves are concerned, Article 38 Char-
ter stipulates the right of every person to have her case considered without
unnecessary delay or in a reasonable time. Similarly, this right is set in Euro-
pean Convention for the Protection of Human Rights and Fundamental Fre-

1 This paper comes out of doctorate thesis analyzing the topic of ,, Liability for damages caused
in the exercise of Public authority*, Tereza Mal4, 2008 (chapter VI.), presented on 2.7.2008
at Law faculty of University of West Bohemia in Pilsen.
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edoms published in the Collection of Laws under no. 209/1992 (hereinafter
“Convention”). Article 6 Convention guarantees everyone a right to a fair and
public hearing within a reasonable time by an independent and impartial tri-
bunal established by law. Obligation of every country to establish and secure
effective remedy in case of a violation of the right to have the case considered
without unnecessary delays and in a reasonable time is provided in Article 13
Convention.

Until the last amendment of SLA, it was possible to demand satisfaction
for immaterial harm for unreasonably long proceedings only by application
to the European Court of Human Rights (hereinafter “ECtHR”), in addition,
after exhausting all domestic remedies. In the earlier practice, ECtHR had
not dealt with objections of applicants claiming that their law does not pro-
vide any remedy (for violation of a right to have the case considered within a
reasonable time under Article 6 (1) Convention) at the domestic level under
Article 13 Convention (guaranteeing effective legal remedy) with a reasoning
that Article 13 is subsidiary to Article 6. However, after a large number of
complaints had been lodged, the ECtHR changed its position to the ignored
Article 13 Convention in the judgment of Grand Chamber of ECtHR in the
case Kudla v. Poland dated 26. 10. 2000, complaint no. 30210/96. In this judg-
ment, the ECtHR stated that: “In the Court’s view, the time has come to review
its case-law in the light of the continuing accumulation of applications before
it in which the only, or principal, allegation is that of a failure to ensure a hea-
ring within a reasonable time in breach of Article 6 § 1.“* In this judgment of
ECtHR, definition of criteria that the effective legal remedy under Article 13
should fulfill was provided. Remedies which have to be given in the domestic
law must be capable of avoiding the origin or continuance of claimed viola-
tion or they must offer the person in question appropriate redress for every
violation that has already occurred. These remedies must be effective both
theoretically and practically. Complex of remedies provided by the domestic
law may fulfill requirements of Article 13 Convention even though individu-
ally none of them complies with such requirements.

In relation to the law of the Czech Republic, ECtHR dealt with the question
of existence of effective legal remedies to violation of hearing the case within
a reasonable period of time in judgment of ECtHR’s Grand Chamber in case
Hartman v. the Czech Republic dated 10. 7. 2003, complaint no. 53341/99.
In that case, Hartman brothers demanded restitution of seized property by

2 judgment of Grand Chamber of ECtHRi case Kudla vs. Poland dated 26.10. 2000, complaint
no. 30210/96.

154



means of three restitution lawsuits. The first lawsuit was filed in 1992 and
the proceedings were discontinued by judgment for the defendant in 2002.
The second lawsuit was filed in 1995 and the proceedings were discontinued
in 2002 by judgment for the defendant again. The third lawsuit was filed in
1995 and the proceedings were discontinued by judgment for the defendant
in 2002, as well. Failure of plaintiffs in this case has no significant importance
because what matters is considering the application claiming inexistence of
effective domestic legal remedy in this case before ECtHR. In their application
to the ECtHR, Hartmans claimed that complaint under the Code on Courts
and Judges does not amount to speedy and effective remedy because it has no
procedural consequences for the proceedings themselves. As far as the con-
stitutional complaint is concerned, it only prolongs the proceedings because
it requires exhaustion of all the possible means of remedy. Regarding SLA
they argued that no law prescribes the time period for the court to decide
within, therefore it is not clear when the liability of State for damage origina-
tes. Furthermore, they submitted that this law allows compensation for only
material harm and not the immaterial kind which is caused by the delays
primarily. ECtHR favored the applicants in this case and in its judgment it
said that according to its view, all remedies that could be (at least theoreti-
cally) taken into account, i.e. complaint to the body of State Administration
under Act no. 6/2002 Coll., on Courts and Judges, constitutional complaint
and lawsuit under SLA, personal protection lawsuit under s. 11 et seq. Civil
Code and a motion to the Public Defender of Rights, cannot be considered
as an effective legal remedy under Article 13 Convention and likewise these
instruments do not comply with criterions set in the judgment of the Grand
Chamber of ECtHR in the case Kudla v. Poland dated 26. 10. 2000, complaint
no. 30210/96.

Securing effective remedy in the sense of Article 13 Convention was ca-
rried out by amendment Act no. 106/2006. This Act amended s. 1 SLA with
third paragraph which under conditions set in s. 31a established the duty of
State and Territorial Units to compensate immaterial in reserved competence
harm, too. Alike, s. 13 (1) SLA was amended by following sentence: “if the law
does not prescribe any time period for performance of an act or rendering a
decision, maladministration occurs also in cases where the duties to perform
an act or to render a decision in a reasonable period of time were breached”

ECtHR addressed this amendment in the judgment of Grand Chamber of

3 judgment Grand Chamber of ECtHR in case Hartman vs. the Czech Republic 10.7.2003,
complaint no. 53341/99.
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ECtHR in case Vokurka v. the Czech Republic dated 16. 10. 2007, complaint
no. 40552/02, where it stated that this amendment already regulates provision
a just satisfaction for immaterial harm and not only material damage. Person
who is damaged by maladministration (including breach of a duty to perform
an act or to render a decision in a reasonable period of time) is entitled to
compensation. However, this claim must be firstly submitted to state bodies.
Demanded satisfaction when found substantiated will be recovered in money
but only in cases the immaterial harm could not be recovered in a different
way and sole statement of breach of law would not seem satisfactory. ECtHR
further stated that new legal regulation is different from the law of other Con-
tracting States because e.g. in Poland, Slovenia or Italy, the complaint against
delays in court proceedings is submitted directly to the court and not Central
Executive Body, nevertheless under Czech law, in case complainants are not
satisfied with the conclusion of Ministry of Justice, they have the option to file
a lawsuit to the court against whose decision they may file an appeal, an appe-
llate review and constitutional complaint. According to ECtHR, the advan-
tage of the Czech legal regulation might be the preliminary consideration of a
claim for damages by Ministry of Justice which may decrease the number of
lawsuits to the courts of the first instance.*

Except other changes, amendment Act no. 160/2006 Coll. to SLA amen-
ded it with a new provision of s. 31a. Under provision s. 31a (2), “satisfaction
shall be provided in money if immaterial harm could not be recovered in a
different manner and sole statement of the breach of law does not seem as sa-
tisfactory. When determining the just satisfaction, relevance of suffered harm
and circumstances of the immaterial harm shall be taken into account” In
connection with monetary satisfaction, the court must take into account the
relevance of harm incurred and circumstances of this material harm. Thus the
court or competent central body has to define conditions for determination
of the amount of satisfaction with respect to particular factual circumstances
of every individual case. That concerns mainly impact of unlawful decision or
maladministration to personal sphere of the aggrieved person, unfavorable
nature of their impact to reputation of the aggrieved person, their existing
way of life and so on.” These criteria are general for recovery of the material
harm and they do not relate to immaterial harm caused by delays in procee-

4 judgment of Grand Chamber of ECtHR in case Vokurka vs. the Czech Republic dated
16.10.2007, complaint no. 40552/02.

5  Vojtek P.: Odpovédnost za skodu pri vykonu vefejné moci — Komentaf, Praha, C.H. Beck,
2007, p. 178.
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dings before a court or a different body because in these cases the law provides
that in determination of the amount of just satisfaction the court shall take
into account particular circumstances of the case especially a) length of the
proceedings in aggregate, b) complexity of the proceedings, c) conduct of the
aggrieved which contributed to the delays in proceedings, whether the aggrie-
ved used all possible means of remedy capable of eliminating the procedural
delays and e) the significance of merits of the case for the aggrieved.“ These
circumstances which have to be taken into account in determination of a just
satisfaction result from the criteria of ECtHR, firstly specified by this court in
judgment concerning case Apicella vs. Italy dated 29. 3. 2006, complaint no.
64890/01, in the part called: “Reminder of criteria used by the Court” (even
though they had not been defined in any previous decision) and subsequently,
the ECtHR repeated it in other judgments. In these criteria, ECtHR mentio-
ned that in case of just determination of immaterial harm suffered as a result
of lengthy proceedings, the Court regards amount of money between € 1.000
and € 1.500 per every year of proceedings’ length (not for a year of delays) as
the initial starting point of the counts. Aggregate amount shall be increased
by € 2.000 if the merits of the proceedings are significant for the applicant,
especially if it concerns labor law disputes, disputes of personal status, social
benefits and serious disputes involving person’s life and health. However, the
aggregate amount may be also decreased with respect to number of court sys-
tem instances considering the case, behavior of applicant (especially number
of months or years of unjustified delays), merits of the case (e. g. whether it
has little value for the applicant from the financial point of view) and level of
life in that particular country. Amount may be decreased also in cases where
the applicant has only participated in the proceedings shortly as legal repre-
sentative of a subject to the proceedings. Another condition of decrease is
the fact that applicant has already successfully achieved statement of breach
and financial remedy at the domestic level. As to the question of how much
the States ought to award, ECtHR stated in the cited judgment that it may
totally accept if the State which established various forms of remedy where
the purpose of one of them is to quicken the proceedings and the second
one has a compensation nature and that specific State’s decisions in accor-
dance with the legal tradition and life level of the State are speedy, reasoned
and exercised with appropriate velocity, awarded unjust amounts even if they
were lower than amounts determined by ECtHR.® Unfortunately, in the reaso-

6  judgment of Grand Chamber of ECtHR in case Apicella vs. Italy dated 29.3.2006, complaint
no. 64890/01.
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ning of judgments, ECtHR usually does not devote its time to the question of
how much should be awarded and as accurately described by J. Kmec, ECtHR
practically does not reason its partial decision in this issue at all using magic
formula “on equity / en équité” instead and sometimes even this is totally ski-
pped.” When determining the amount of just satisfaction under current legal
regulation, free discretion of the court is applied under s. 136 Civil Procedure
Code, where it is not clear unfortunately (besides defined criteria that the
court should take into account), how the court should financially evaluate
individual criteria along with their mutual combination and convert that to a
monetary amount. In a specific case, the court proceeds by determining basic
amount which is subsequently increased or decreased with respect to particu-
lar circumstances of a given case, especially number of court system instances
which are supposed to decide upon the case, complexity of the case, behavior
of the aggrieved person, steps taken by state bodies and significance of me-
rits of the case for the aggrieved person. Basic amount in the proceedings
varies between € 1.000 and € 1.500 and with regard to the fact that domestic
courts may award amounts which are not just due to respecting legal tradi-
tion and life level of that particular country even if these amounts are lower
than amounts determined by ECtHR, the actual amount of money awarded
by Czech courts is around CZK 15.000.

Amendment of SLA by Act no. 106/2006 Coll. brought the possibility to
demand satisfaction for immaterial harm in cases of unjustified delays in pro-
ceedings into Czech law. Current legal regulation fulfills conditions of secu-
ring effective legal remedy in case the right to have the case considered without
unnecessary delays and within a reasonable time is breached. Conclusively, it
is necessary to mention a certain “advantage” of the proceedings concerning
claims based on rebuttable presumption of immaterial (moral) harm’s exis-
tence. This presumption arises out of ECtHR case-law. In these proceedings,
the state is bound to prove that the aggrieved was not harmed immaterially by
unreasonably long court proceedings. Therefore as far as the burden of proof
is concerned, it is based on a rebuttable presumption that the aggrieved per-
son was immaterially harmed. Thus it must be proved in the proceedings that
firstly, the case was not decided in a reasonable time and secondly, that there
is a causal nexus between this maladministration and origin of the damage
in the immaterial form. Finally, the best solution of the problems connected
with recovering immaterial harm caused by delays in the exercise of Public

7 Kmec J.: K vysi zadostiu¢inéni za nemajetkovou ujmu zpusobenou nepfiméfenou
délkoutizeni, Pravni zpravodaj, vol. 7, i. 8 (2006), p. 12.
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authority is for the court system organization to allow everyone to have his
case dealt with in a reasonable time. However, arrangement and organization
of the court system is a topic itself and there are no clues which would lead to
an effective reform of current unpleasant situation, yet.
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Zistovanie podkladov pre rozhodnutie o priestupku
v zmysle Odporucania vyboru ministrov Rady
Europy ¢. (91) 1 o spravnych sankciach'

JUDy. Michal Maslen

Pradvnickd fakulta, Trnavskd univerzita v Trnave

Ulohou verejnej spravy je predovietkym chrénit verejny zdujem. Spréva
verejnych zalezitosti preto zabezpecuje ochranu hodnét vyjadrenych v jed-
notlivych spravnych normach. Objekt spravnej normy ako konkrétna hodno-
ta ma svoj pravny vyznam priznany pravnou tGpravou. Uvedené hladisko by
v8ak pdsobilo privelmi restriktivne, ak by ochrannt funkciu spravnych nori-
em spdjalo iba s verejnym zdujmom. Totoznu dolezitost je nutné pripisovat aj
ochrane verejnych subjektivnych prav a vynucovaniu zakonom stanovenych
povinnosti. Dant tézu podporuje predovsetkym dynamicky pohlad na ve-
rejnu spravu a zaujem na jej riadnom chode tak, ako je upraveny v platnych
pravnych normdch. Pravne poriadky modernych $tatov Eurépy z tohto dovo-
du vyclenuju spolo¢ensky neziaduce formy spravania a tieto postihuju v rovi-
ne trestného alebo spravneho prava, pri¢om uplatnenie prostriedku trestného
prava je nutné povazovat za ultima ratio. Problematika spravneho trestania
ma svoje opodstatnenie z hladiska ochrany verejného zaujmu, ochrany bez-
pecnosti a verejného poriadku, prav a slobod jednotlivcov. Vyznacuje sa véak
aj vyraznym zasahom do ustavne garantovanych prav a slobdd postihovanej
osoby. Zaujem tohto prispevku je nasmerovany na $tadium zhromazdovania
podkladov pre vydanie rozhodnutia o priestupku, teda procesné predpoklady
vyvodzovania administrativnopravnej zodpovednosti.

Vnttrostatny zaujem na ochrane verejného zaujmu, verejnych subjektiv-
nych prav a povinnosti je ¢asto ovplyviiovany volou medzinarodného spolo-
¢enstva. Nepopieratelny vyznam v tejto oblasti nadobtida aktivita institacii
Rady Eurdpy. Tato svojou ¢innostou buduje medzinarodne akceptované prin-
cipy vystavby a fungovania verejnej spravy. Svojou aktivitou prejavuje snahu
riesit problematiku administrativnych vztahov. Buduje medzinarodne akcep-
tované principy vystavby a fungovania verejnej spravy. Udava smer, ktorym

1 Tento referat bol vyhotoveny v ramci projektu VEGA ¢. 1/0088/10 - ,,Principy dobrej
verejnej spravy — legislativne opatrenia na zvysenie ich tc¢innosti v praxi*
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sa vyvija spravne konanie. Odportac¢ania Vyboru ministrov su pramenmi
medzinarodného prava oznac¢ované ako soft law. Nie su zavazné a ich nedo-
drzanim nevznikd medzinarodnopravna zodpovednost subjektu, pretoze ne-
re$pektovanie takto formulovanych pravidiel nemozno chapat ako protiprav-
ne spravanie. Aj napriek uvedenej skuto¢nosti sa ¢lenské staty Rady Eurdpy
usiluju vélenit principy a zasady prijaté v odporacaniach do svojich pravnych
poriadkov. Odporucania Rady Eurdpy tak nachadzaji aj v slovenskom préave
svoj nespochybnitelny vyznam.> Vyznam dokumentov typu odportcania je
vzhladom na ich nezavazny charakter iba sekundarny. Av§ak samotna akti-
vita vyvinuta ¢lenskymi $tatmi vyjadruje snahu zlepsovat jednotlivé narodné
pravne tpravy a garantovat zakladné fudské prava a slobody v kazdej oblasti
pravneho zivota. Tomuto cielu prispieva svojou ramcovou tpravou aj odpor-
ucanie Vyboru ministrov Rady Eurdpy (91) 1 o spravnych sankcidch (dalej
ako ,odporucanie®) tak vplyva na vnimanie spravnych deliktov a vyvodzo-
vanie administrativnej zodpovednosti za poru$enie spravnych noriem. Zaro-
ven zakotvujice minimélny $tandard prav a povinnosti subjektov spravneho
trestania.

1. Odporucanie v kontexte ¢innosti Rady Europy

Cinnost Rady Eurdpy sa zameriava na zjednotenie pravidiel fungovania
verejnej spravy ¢lenskymi §tatmi. Odporucajici charakter vytvorenych doku-
mentov zddraznuje ochranu jednotlivca vo vztahu k administrativnopravnym
rozhodnutiach.

Aj v tychto stvislostiach odportc¢anie nadvizuje na rezoluciu vyboru Mi-
nistrov Rady Eurdpy ¢. (77) 31 o ochrane jednotlivca v stvislosti s rozhod-
nutiami organov verejnej spravy (dalej ako ,rezolucia®). Prava osob uvede-
né v rezoldcii sa maju aplikovat v takych postupoch, pri ktorych dochadza
k vydévaniu rozhodnuti (individualnych spravnych aktov) vykonavatelmi ve-
rejnej spravy (pri vykone verejnej moci) vo vztahu k fyzickym a pravnickym
osobdm, ktoré su tymito rozhodnutiami priamo dotknuté.’

Principy zavedené rezolticiou maju chranit tak osoby v administrativnom
procese s ohladom na opatrenia alebo rozhodnutia vydané v takomto konani.

2 Kogsi¢iarovd, S., Priestupky a odporucanie Vyboru ministrov Rady Eurépy ¢. R (91) 1
o spravnych sankciach, Notitiae ex Academia Bratislavensi Iurisorudentiae, Bratislava:
Bratislavska vysoka $kola prava, november 2009, s. 32

3 Kosiciarova, S., Transpozicia poziadaviek rezoltcie Vyboru ministrov Rady Eurdpy ¢. (77)
31 a pravo na dobru verejnu spravu, Acta Universitatis Tyrnaviensis — Iuridica, Trnava :
Pravnicka fakulta Trnavskej univerzity v Trnave, 2009, s. 80
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V zmysle rezolucie ide o individualne spravne akty, ktoré st zaroven spdsobilé
ovplyvnit prava, slobody alebo pravom chranené zaujmy ucastnika konania.
Zvolena formuldcia ma svoje opodstatnenie najma z dovodu pravneho uéinku
rozhodnutia spravneho organu a jeho zavizného charakteru, ktory sa preja-
vuje v zmene pravneho postavenia ucastnika. Rezoldcia garantuje t¢astnikom
konania nasledovné prava:

o pravo byt vypocuty,

o pravo na pristup k informdaciam,

o  pravo na oznacenie dovodov rozhodnutia,

o pravo na informaciu o opravnych prostriedkoch.

Principy zakotvené odport¢anim maja svoj realny vyznam iba v spojeni

s garanciou spomenutych procesnych prav G¢astnika konania. Specialne pro-
cesné principy vyjadrené v odporucani vyjadruji procesné prava obvinenej
osoby zo spravneho deliktu, a to:

o pravo byt obozndmend s dovodmi, pre ktoré sa konanie o spravnom
delikte uskuto¢nuje;

o pravo na to, aby jej bol poskytnuty dostato¢ny ¢as na pripravu obha-
joby (pricom primeranost ¢asu sa odvija od zlozZitosti pripadu, ako aj
od vysky hroziacej sankcie);

o pravo vyjadrit sa ku kazdej veci, o ktorej ma byt v konani o spravnom
delikte rozhodnuté;

o pravo, aby rozhodnutie bolo riadne odévodnené.*

Uvedené procesné prava vytvaraju kritéria spravodlivého administrativ-

neho procesu podla ¢l. 6 odportcania

Vztah rezoliicie a odport¢ania mozno charakterizovat ako vztah $pecialny.

Rezolucia je dokumentom vseobecného typu. Odporucanie na nu kontextu-
alne nadvéazuje. Avsak $pecializuje sa vyhradne na oblast spravneho trestania.
V stuvztaznostiach aktivity a najmé judikatary Strasburskych institicii mozno este
spomentt vyznam odporucania Vyboru ministrov Rady Eurdpy ¢lenskym $té-
tom CM/Rec (2007) 7 o dobrej verejnej sprave. Predovetkym pravo pozadovat
vydanie individudlneho spravneho aktu podla ¢l. 13 tohto dokumentu ma vy-
znam aj v aspektoch spravneho trestania. Zdoraziiuje potrebu ukladania sprav-
nych sankcii iba prostrednictvom spravnych rozhodnuti a v primeranom case.

Spomenuté dokumenty naznacuju vyznam rozhodnutia (individudlne-

ho spravneho aktu) ako vysledku rozhodovacej ¢innosti spravneho organu.

4 Kogsi¢iarovd, S., Priestupky a odporucanie Vyboru ministrov Rady Eurépy ¢. R (91) 1
o spravnych sankciach, Notitiae ex Academia Bratislavensi Iurisorudentiae, Bratislava :
Bratislavska vysoka $kola prava, november 2009, s. 35
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Dopad zavedenych principov vSak vplyva na transparentnost postupu, ktory
tymto rozhodnutiam predchadza. Porusenie stanovenych procesnych pravi-
diel moze zakladat dovod pre zrusenie rozhodnutia pri jeho preskimani.

2. Podklad rozhodnutia o priestupku

Spravne konanie prebieha v jednotlivych etapach. Kazdej z tychto jeho
Casti je vlastnd urcita skupina procesnych tukonov. Ukony, ktorymi sa zabez-
pecuju podklady individualneho spravneho aktu sa v prevaznej miere ststre-
dujua do etapy zistovania podkladov pre rozhodnutie.

Priestupky vytvaraju podkategériu spravnych deliktov Prejednavaju sa
v ramci konania o priestupkoch podla zakona SNR ¢. 372/1990 Zb. o priestup-
koch v zneni neskorsich predpisov (dalej ako ,,zakon o priestupkoch®). Tento
predpis neobsahuje ucelent upravu vsetkych procesnopravnych institutov,
obsahuje iba tie procesnopravne institaty, ktoré si na uskuto¢nenie kona-
nia o priestupkoch.” Vzhladom na vztah subsidiarity zakona ¢&. 71/1967 Zb.
o spravnom konani (spravny poriadok) v zneni neskorsich predpisov zakot-
veny v § 51 zdkona o priestupkoch mozno na priestupkové konanie vztahovat
procesné instituty tak, ako ich poznd spravny poriadok. VSeobecnd uprava
podkladov pre rozhodnutie je umiestnend do ust. § 32 ods. 2 spravneho po-
riadku.® Vypocet procesnych nastrojov je len demonstrativny, a to z toho do-
vodu, Ze definicia podkladov rozhodnutia je explicitne spresnend v ust. § 32
ods. 3 tohto zdkona.” Podkladom rozhodnutia st podla nasho nazoru vsetky
skuto¢nosti pravneho vyznamu, spdsobilé objasnit stav veci a ziskané zakon-
nym spdsobom.

Specifikom priestupkového konania je rozliSovanie dvoch foriem zis-
tovania podkladov pre rozhodnutie, a to predprocesnej a procesnej. Zakon
o priestupkoch rozliSuje predprocesné $tadium konania, tzv. objasiiovanie
priestupkov. Ide o $tddium, v ktorom sa zaobstardvaju podklady potreb-
né na zacatie konania a vydanie rozhodnutia o priestupku. Objasiiovanie
o priestupku nie je konanim o priestupku, organy objasnujtce priestupok
nemaju postavenie spravneho orgdnu a pri objasnovani priestupkov nemd-

5  Sew¢ik, M. a kol., Sprévne pravo procesné — Jednotlivé druhy rozhodovania, Eurounion,
Bratislava : 2009. s. 107

6  Podkladom pre rozhodnutie s najma podania navrhy a vyjadrenia tcastnikov konania,
dokazy, ¢estné vyhlasenia, ako aj skuto¢nosti vSeobecne zname alebo zname spravnemu
organu z jeho uradne ¢innosti.

7 Zékonodarca tu nepriamo naznacil, Ze podkladom rozhodnutia mézu byt aj skutocnosti,
ktoré maju vyznam pre konanie a rozhodnutie.
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zu subsididrne aplikovat spravny poriadok, pretoze ten sa vztahuje vylu¢ne
na spravne, teda aj priestupkové konanie.®

Predprocesny charakter objasniovania by mal odévodnovat jeho zarade-
nie do Casti zdkona pred ustanovenia o zacati konania. V aktualnej tprave je
objasnovanie priestupkov zaradené medzi ustanovenia o prievehu konania.
Zakonodarca tieto ustanovenia v¢lenil do procesnej ¢asti priestupkového ko-
nania.

Objasnovanie priestupkov je vykonavanie tikonov a obstaranie podkla-
dov pred zacatim priestupkového konania, ktoré su potrebné na rozhodnutie
spravneho organu, najmé na vykonanie dokazov o spachanom skutku.’

Zakon o priestupkoch pozna aj institat doSetrovania priestupkov podla
§ 69 a ustne pojednavanie v zmysle § 74. Oba institaty uzko suvisia so za-
sadou materidlnej pravdy, a teda aj so zistovanim podkladov rozhodnutia.
Vzhladom na ich zaradenie do procesnej ¢asti zakona o priestupkoch na ne
bude mozné subsidiarne vztahovat spravny poriadok. Aj ked spravny poria-
dok mozno subsidiarne vztahovat iba na formu procesnt, obe podoby mozno
uskutoc¢novat v zmysle odportcania.

3. Vybrané principy odporucania

Odporucanie rozlisuje osem principov spravneho trestania. Trest ako pro-
striedok sankcionovania protipravneho sprévania je prejavom administrativ-
neho vztahu v hmotnopravnej rovine. Je nasledkom protipravneho konania
pachatela priestupku. V procesnej dimenzii je to forma rozhodnutia, ktorou
sa uklada sankcia. Za klu¢ové povazujeme nasledovné pravidla stanovené od-
porucanim. Ide predovsetkym o princip zakonnosti, princip prava na spra-
vodlivy proces a princip - povinnost dokazovania spoc¢iva na spravnom or-
gane.

3.1. Zakonnost
V pociatocnej ¢asti dokumentu je zaradeny princip zdkonnosti. Jedna sa
o vychodiskovy princip, pretoze ma vplyv na vsetky dalsie pravidla. Sulad
procesnej aktivity so zakonom podmienuje realizaciu vsetkych procesnych
ukonov, po¢ntc zacatim konania az po vydanie rozhodnutia.

8  Potasch, P. a kol., Vybrané spravne procesy (teoretické a praktické aspekty), Eurokodex,
Bratislavska vysoka Skola prava, Bratislava : 2010, s. 187

9 Seveik, M. a kol., Spravne pravo procesné — Jednotlivé druhy rozhodovania, Eurounion,
Bratislava : 2009. s.111

165



Vyznam principu zékonnosti vyplyva predovietkym z ¢&l. 1 Ustavy Slo-
venskej republiky (dalej ako ,,ustava®), podla ktorého je Slovenska republika
zvrchovany, demokraticky a pravny stat. Neviaze sa na nijaku ideoldgiu ani
nabozenstvo. Slovenska republika uznava a dodrziava vSeobecné pravidld me-
dzinarodného prava, medzinarodné zmluvy, ktorymi je viazana, a svoje dalsie
medzinarodné zavizky. Podla ¢l. 2 ods. 2 ustavy $tatne organy mozu konat
iba na zaklade tstavy, v jej medziach a v rozsahu a spdsobom, ktory ustanovi
zakon, a z ¢l. 13, ktory zakotvuje pravidld a pre tpravu medzi zakladnych prav
a slobdd."” Odporucanie pritom zdoraziuje vyznam dstavy, najmé z dovodu
garancie ochrany prav a slobdd jednotlivca. Zaroven poukazuje na dokumen-
ty upravujtce vykon pravomoci vykonavatelov verejnej spravy. Pozaduje jas-
nost formuldcie sankcii a ich maximalnej vysky. Zdkonnost mé ovladat sprav-
ne konanie ako celok a poskytovat zaruky preskiimania vydanych rozhodnuti.

V zmysle ust. § 58 ods. 1 objasniovanim priestupkov podla zakona sa ro-
zumie najmé obstaranie podkladov pre rozhodnutie spravneho organu
o tom, ¢i

a) sastal skutok, ktory je priestupkom podla tohto alebo iného zakona,

b) tento skutok spachala osoba podozriva zo spachania priestupku,

c) saulozisankcia za priestupok, alebo sa od jej ulozenia upusti, ak k na-

prave pachatela priestupku postac¢i samotné prejednanie priestupku,

d) ulozi ochranné opatrenie,

e) ulozi pachatelovi priestupku povinnost uhradit spdsobenu $kodu.

Etapa zistovania podkladov pre rozhodnutie je tak podla § 58 ods. 1 expli-
citne zaradena do predprocesného $tadia konania, aj ked nemoéze byt pochyb-
nost o tom, Ze spravny organ je opravneny zistovat podklady pre rozhodnutie
i v samom procesnom $tadiu konania.

Vzhladom na demonstrativny vypocet tikonov, ktorymi maju byt zabez-
pecené podklady rozhodnutia, vznika otdzka, do akej miery je spravny organ
pri objasniovani priestupku limitovany vo svojej aktivite vzhladom na platné
znenie ¢l. 2 ods. 2 tstavy. Samozrejme ust. § 60 ods. 1 zakotvuje okruh uko-
nov, na ktoré st organy opravnené objasnovat priestupok legitimované." Aj

10 Kogsiciarova, S., Priestupky a odporuc¢anie Vyboru ministrov Rady Eurépy ¢. R (91) 1
o spravnych sankciach, Notitiae ex Academia Bratislavensi Iurisorudentiae, Bratislava:
Bratislavska vysoka Skola prava, november 2009, s. 33

11 Zakon o priestupkoch na tomto mieste taxativne spomina procesné tkony zistovania
podkladov rozhodnutia. Organy opréavnené objasiiovat priestupky s pri objasnovani
priestupkov opravnené
a)  vyzadovat vysvetlenie od fyzickych osob alebo pravnickych osob,

b)  vyzadovat vysvetlenie od $tatnych organov alebo obci,
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ked sa zdkonna formulacia ust. § 60 ods. 1 priestupkového zdkona na prvy
pohlad javi, Ze obsahuje uzavrety vypocet procesnych tkonov, podla nasho
nazoru mozno tvrdit, ze vzhladom na odkazovaci charakter ustanovenia sa
jeho skuto¢ny obsah bude menit v zavislosti od zmien v osobitnych pred-
pisoch. Zvolend mnozina tkonov tak, ako je naformulovand, zdaleka podla
nasej mienky nezohladniuje potreby obstarania podkladov pre rozhodnutie
o priestupku. Predmetnej interpretacii nasvedc¢uje aj ust. § 69 o dosetrova-
ni priestupkov zakotvujice moznost poziadat organ objasnujuci priestupok
o vykonanie ukonov nevyhnutnych na prejednanie priestupku. Ukony nevy-
hnutné na doetrenie priestupku sa uz uskuto¢nuju po zacati konania, aj ked
je toto v zmysle zakona prerusené. V tomto smere uz na vykonané tkony
mozno subsididrne vztahovat aj spravny poriadok.

Objasnovanie priestupkov ma zakotvit mnozZinu pravnych nastrojov pre
vykonavatela verejnej spravy za ucelom zistenia podkladov rozhodnutia. For-
muldcia zvolena zakonodarcom v zakone o priestupkoch v$ak posobi vagne
a nejasne. Markantnd cast tkonov objasiiovania priestupkov sa tak bude
uskutoc¢novat podla osobitnych predpisov. Iba interpretaciou ust. § 58 ods.
2 a 3 mozno urcit predpokladany okruh pravnych predpisov, podla ktorych
bude mozné zistovat podklady rozhodnutia o priestupku. Toto ustanovenie
zakotvuje posobnost vykonavatelov verejnej spravy v $tadiu objasnovania
priestupkov. V spojeni s ustanovenim § 58 ods. 1 bude mozné urcit okruh
pravnym nastrojov v tom ktorom konani. Procesné tikony zistovania pod-
kladov pre rozhodnutia sa budd teda menit od konania ku konaniu a budu
zavisiet od povahy objasniovanej veci. Zdkonnost bude teda znamenat vyko-
nanie ukonov objasnovania podla zdkona o priestupkoch a podla osobitné-
ho predpisu. Napriklad prislusnik obecnej policie bude moct postupovat len
podla vSeobecného predpisu o priestupkoch a podla zakona SNR ¢. 564/1991
Zb. o obecnej policii.

Ststava pravnych predpisov upravujica objasiiovanie priestupkov
a priestupkové konanie je zlozita. Zakon o priestupkoch je véeobecnym pred-
pisom priestupkového prava. Mozno ho podporne aplikovat na osobitné
predpisy o priestupkoch. Zaroven mozno na priestupkové konanie podporne
vztahovat ustanovenia spravneho poriadku s vynimkou ustanoveni o objas-
novani priestupkov, pretoze toto nemozno povazovat za stucast priestupko-

¢)  vyzadovat odborné vyjadrenie od prislusnych organov,

d)  vykonavat alebo vyzadovat ikony potrebné na zistenie totoznosti os6b a ich pobytu,

e) vyzadovat predloZenie potrebnych dokladov, najmé spisov a inych pisomnych
materialov.
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vého alebo inak povedané spravneho konania. Zaroven sa na ukony objasio-
vania priestupkov budu vztahovat osobitné predpisy upravujuce postavenie
ozbrojenych zborov. Skiimanie dodrzania podmienok zakonnosti objasiova-
nia sa javi ako zlozity proces. V samotnom konani, ale pred jeho zac¢iatkom
bude dolezité, aby si vykonavatel verejnej spravy uvedomil vyssie uvedené
stvztaznosti a tkony zistovania podkladov uskuto¢iioval v stlade s dotknu-
tymi zakonmi.
3.2. Pravo na spravodlivy proces

Vychodiskom préva na spravodlivy proces je Dohovor o ochrane ludskych
prav a zakladnych slobod (dalej ako ,,Dohovor®). Podla ¢l. 6 ods. 1 prva veta
tohto dokumentu kazdy ma pravo na to, aby jeho zalezitost bola spravodlivo,
verejne a v primeranej lehote prejednana nezavislym a nestrannym sidom
zriadenym zdkonom, ktory rozhodne o jeho obcianskych pravach alebo za-
vizkoch alebo o opravnenosti akéhokolvek trestného obvinenia proti nemu.

Dohovor explicitne spomina konanie pred sidom. MnozZstvo postupov
prebieha vo verejnej sprave. V ramci nich sa rozhoduje o ich pravnom posta-
veni. Upravu ¢&l. 6 ods. 1 Dohovoru mozno vdaka bohatej judikattire Eurép-
skeho sudu pre fudské prava vztahovat aj na spravne konanie.

Dal§im argumentom je vztah priestupkov a trestnych ¢inov v slovenskej
pravnej tprave, kde doposial ostala zachovand materialna stranka posudzo-
vania skutku za ucelom odliSenia precinov od priestupkov. Extenzivnemu
vykladu ¢l. 6 ods. 1 Dohovoru teda moéze slazit Gprava rozsahu posobnosti
spravneho poriadku podla ust. § 1 tohto zdkona a uprava ust. § 10 zakona
¢. 300/2005 Z.z. Trestny zakon.

Obsah pojmov v ¢l. 6 ods. 1 Dohovoru vsak ostava nezavisly od narod-
ného prava a je formovany predovsetkym S$trasburskymi institiciami. Kym
sudne delikty sa u nas postihuju v rezime trestného prava procesného, ktoré je
kodifikované v Trestnom poriadku, konanie o spravnych deliktoch nemd jed-
notnu kodifikovant pravnu Gpravu. Priestupky sa postihuju podla procesno-
pravnej Casti zdkona o priestupkoch, ktora predstavuje ¢iasto¢nu kodifikdciu
priestupkového prava procesného.'

Pravo na spravodlivy proces (fair administrative procedure) je do Struktary
odportcania zaradené do ¢l. 6, teda ako v poradi $iesty princip. Uvedené pra-
vidlo v sebe inkorporuje $tyri procesné opravnenia osoby obvinenej zo sprav-
neho deliktu.

12 Machajova, J. a kol., Veobecné spravne pravo, 4. Vydanie, Bratislava: Eurokddex, s. r. o.,
2009, s. 195

168



Problém aplikdcie tychto ustanoveni vSak spociva v ich vztahu k zistova-
niu podkladov rozhodnutia. KedZe obstaranie podkladov mozno realizovat
aj pred zacatim konania, v akom rozsahu je mozna aplikdcia tychto pravidiel
na priestupkové konanie?

Pravo na spravodlivy proces je predovsetkym tvorené procesnym pravom
osoby byt oboznamena s déovodmi, pre ktoré sa konanie o spravnom delikte
uskutocénuje.

Pocas objasniovania priestupkov osoba nema procesné postavenie obvi-
neného z priestupku. Na druhej strane vSak moze mat povinnost poskytn-
ut vysvetlenie organu objasnujucemu priestupok podla ust. § 60 zdkona
o priestupkoch.

Aplikacii ¢l. 6 ods. 1 $tadia objasnovania priestupkov jeho predprocesny
charakter nebrani, a to z dévodu opravnenia podozrivej osoby odmietnut po-
skytnut vysvetlenie podla ust. 56 ods. 2. Podla tohto ustanovenia ,kazdy je
povinny podat organom opravnenym objasniovat priestupky nevyhnutné vy-
svetlenia na preverenie do§lého oznamenia o priestupku; podanie vysvetlenia
je opravneny odopriet, ak by jemu alebo osobe blizkej spdsobil nebezpeden-
stvo trestného stihania® Vznika vsak otazka prec¢o by mala byt osoba poda-
vajuca vysvetlenie k oznameniu o priestupku chranena iba v rovine trestného
prava? Poziadavky odportcania (a teda aj prava na spravodlivy proces) idu
¢asto do hibky problematiky a zohladfiuju tak forméalnu ako aj materidlnu
stranku veci. Co v pripade, ak by osoba podévajica vysvetlenie mohla sposo-
bit sebe alebo osobe blizkej nebezpelenstvo postihu za priestupok? Do 31. ja-
nuara 2009 obsahoval priestupkovy zdkon nasledovnt formulaciu ust. § 56
ods. 2: ,Kazdy je povinny podat spravnym organom a organom opravnenym
objasnovat priestupky nevyhnutné vysvetlenia na preverenie doslého ozna-
menia o priestupku; podanie vysvetlenia si opravnené odopriet, ak by im
alebo osobam blizkym hrozilo nebezpecenstvo postihu za priestupok, pri-
padne za trestny ¢in alebo by porusili $tatne alebo sluzobné tajomstvo alebo
zakonom vyslovne ulozend alebo uznant povinnost ml¢anlivosti®. Novelou
zakona o priestupkoch t¢innou od 1. februara 2009 bolo toto znenie nahra-
dené vyssie spomenutym ustanovenim Povinnost podla ust. § 56 ods. 2 sa
vztahuje na kazdého. Jej nesplnenie zaklada skutkovi podstatu priestupku
podla ust. § 21 ods. 1 pism b) alebo f)."* Aj ked je vzhladom na predprocesny
charakter objasniovania priestupkov aplikacia ¢l. 6 odportcania spochybnitel-
nd, formuldcia tohto ustanovenia ostava otazna. Ustanovenim § 56 sa sleduje

13 Machajova J. a kol., Zaklady priestupkového prava — komentar k zakonu o priestupkoch
a stvisiace pravne predpisy, Samorin : Heuréka, 1998, s. 140
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zamer ¢o najuplnejsie a najspolahlivejsie zistit okolnosti rozhodné na prejed-
nanie priestupkov, ako aj zabezpe(it efektivny vykon rozhodnuti o priestup-
koch." V novej formulacii tohto ustanovenia véak nemozno vidiet rozpor so
spominanym ¢l. 6 ods. 1 Dohovoru. Pri vyvodzovani trestnej zodpovednosti
vzdy vznika otazka, ¢i pachatela trestného ¢inu nemozno postihnit v rovi-
ne priestupkovej. Vhodnejsie by vsak podla ndsho nazoru bolo ponechanie
predchadzajicej formulacie ustanovenia § 56 ods. 2 v zakone o priestupkoch.

Ina je situdcia uz pocas priebehu konania. Aplikdcia ¢l. 6 odportcania
je nespochybnitelnd. V uz$om zmysle sa pravo obvineného z priestupku byt
oboznameny s dovodmi, pre ktoré sa konanie o priestupku uskuto¢nuje, spaja
s Gpravou sposobu zacatia konania. V $irSom zmysle slova sa spaja s proces-
nym pravom obvineného z priestupku byt riadne predvolany na ustne po-
jednavanie, vyjadrit sa pred vydanim rozhodnutia k jeho podkladom, ako aj
s jeho pravom obozndmit sa s odévodnenim rozhodnutia.'

Podla ust. § 18 ods. 2 spravneho poriadku, druhd veta, pokial sa konanie
zadina na podnet spravneho organu, je konanie zac¢até dilom, ked tento organ
urobil vo¢i tcastnikovi konania prvy tkon. Podkladom na zacatie konania je
v zmysle ust. § 67 zdkona o priestupkoch aj sprava o vysledku objasnovania
priestupkov. Sprava o vysledku objasniovania bude teda vyjadrovat dostato¢ne
odovodnené presvedéenie, Ze skutok, ktory sa stal je priestupkom, a Ze ho
spachala ur¢itd osoba. Aj v zmysle vyssie citovanych principov bude preto
takyto podklad nevyhnutne musiet spliiat podmienky zakonnosti. K obsta-
raniu podkladov rozhodnutia o priestupku dochddza poc¢as konania podla
nasej mienky najmé v ramci institatov dosetrovania priestupkov a tstneho
pojednavania. Poziadavky na kvalitu procesného rezimu spravneho trestania
vyplyvaju nielen z vnutrodtatnych pravnych tprav, ale aj Dohovoru o ochra-
ne [udskych prav a zakladnych slobod. Dotknuté organy a institacie v tomto
smere skiimaju kvalitu procesu, ktorou sa rozumie pravo na spravodlivy, slus-
ny proces, vedeny verejne a primeranej lehote, pri re$pektovani prezumpcie
neviny a ustanovenych minimalnych prav obvineného.'

Na ustnom pojednavani podla ust. § 74 zdkona o priestupkoch ma obvine-
ny moznost aktivne uplatiovat svoje procesné prava, s ¢im suvisi pravo obvi-

14 Machajova J. a kol.,, Zaklady priestupkového prava — komentar k zakonu o priestupkoch
a stvisiace pravne predpisy, Samorin : Heuréka, 1998, s. 141

15 Kogsiciarova, S., Priestupky a odporuc¢anie Vyboru ministrov Rady Eurépy ¢. R (91) 1
o spravnych sankciach, Notitiae ex Academia Bratislavensi Iurisorudentiae, Bratislava :
Bratislavska vysoka Skola prava, november 2009, s. 42

16 Machajova, J. a kol., VSeobecné spravne pravo, 4. Vydanie, Bratislava : Eurokédex, s. r. o.,
2009. s. 195
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neného z priestupku vyjadrit k veci, o ktorej sa ma konat, teda aj k podkladom
rozhodnutia o priestupku.

Podla rozhodnutia Najvyssieho spravneho stdu zo dna 20. 1. 2006, sp. zn.
4 As 2/2005 ¢. 847 Sb. NSS, je na spravnom organe rozhodnut o tom, ktoré
doékazy v konani o priestupku vykond; tym vSak nesmie obmedzit pravo osob,
ktoré celia obvineniu trestnej povahy v $irSom zmysle, vysluchat alebo dat
vysluchnut svedkov proti sebe a dosiahnut predvolanie predvolanie a vysluch
svedkov vo svoj prospech za totoznych podmienok ako svedkov proti sebe."”
Uvedena pravna veta dokladuje vyznam obstarania podkladov rozhodnu-
tia po zacati konania. Vypoved svedka ako dokazny prostriedok je zaroven
podkladom rozhodnutia. Rozhodnutie zdoraziuje vyznam rovnosti zbrani
v ramci aktivnej obrany obvineného z priestupku. Zaroven ilustruje vztah
procesného opravnenia spravneho organu vykonavat dokazy na strane jednej
a pravo osoby obvinenej z priestupku na spravodlivy proces na strane druhe;j.
Z hladiska systematického zac¢lenenia mozno o hovorit o aktivnom vyjadreni
¢lanku 6 ods. 2 odporucania, podla ktorého obvineny ma mat dostato¢ny cast
na pripravu obhajoby, a to nielen v zavislosti od povahy prejednavanej veci,
ale aj v zavislosti od sankcie, ktord mu moze byt ulozena.

Obrana obvineného z priestupku pri obstarani podkladov rozhodnutia
nie je ohrani¢end ukoncenim tejto procesnej ¢innosti. Obvineny ma moznost
sa proti zistenym podkladom branit aj po ich zhromazdeni, a to prostred-
nictvom svojho prava byt vypocuty. V zmysle odporucania osoba obvinena
z priestupku ma mat prilezitost byt vypocuta este pred prijatim rozhodnutia.
Toto procesné pravo ma taktiez zabezpecit rovnost zbrani v administrativ-
nom procese a garantovat tak jeho na spravodlivy priebeh. Premietnutie tohto
opravnenia garantuje aj zakon o priestupkoch v ust. § 73 ods. 2. Obvineny
z priestupku md pravo vyjadrit sa ku vSetkym skuto¢nostiam, ktoré sa mu
kladu za vinu a k dokazom o nich, uplatiiovat dokazy a skuto¢nosti na svoju
obhajobu, podavat navrhy a opravné prostriedky.

Predmetna formulacia zodpoveda aj vSeobecnej procesnej uprave obsiahnutej
v spravnom poriadku. Podla ust. § 33 ods. 1 spravneho poriadku uc¢astnik kona-
nia a zi¢astnena osoba ma pravo navrhovat dokazy a ich doplnenie a klast sved-
kom a znalcom otazky pri Gstnom pojednavani a miestnej ohliadke. V zmysle ust.
§ 33 ods. 2 spravneho poriadku spravny organ je povinny dat u¢astnikom konania
a zucastnenym osobam moznost, aby sa pred vydanim rozhodnutia mohli vyja-
drit k jeho podkladu, k sposobu jeho zistenia, pripadne navrhnut jeho doplnenie.

17 Siskeovd, S. - Lavicky, P. - Podhrazky, M.: Pfehled judikatury ve vécech sprévniho trestani.
ASP], a. s., Praha 2006, s. 605
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Pravu vyjadrit sa k podkladom pre rozhodnutie (pravo byt vypocuty) sa
venoval aj Najvyssi spravny sud vo rozhodnuti zo dnia 14. 11. 2003, sp. zn. 7
A 112/2002 ¢. 303/2004 Sb. NSS. Zmyslom § 33 ods. 2 spravneho poriadku je
umoznit uc¢astnikom konania, aby vo faze , pred vydanim rozhodnutia“ teda
potom, ¢o spravny organ ukoncil zhromazdovanie podkladov rozhodnutia,
mohol uplatnit svoje vyhrady, resp. u¢init procesné navrhy tak, aby rozhodnu-
tie skuto¢ne vychadzalo zo spolahlivo zisteného stavu veci. U¢astnik konania
si sam nemoze urobit pravne relevantny usudok o tom, kedy je zhromazdova-
nie podkladov pre rozhodnutie ukonéené; z vyzvy spravneho organu musi byt
zrejmé, ze zhromazdovanie podkladov rozhodnutia bolo ukoncéené.'

Dodrzanie procesnych povinnosti a uplatiovanie procesnych prav ma
svoje opodstatnenie aj vo vztahu k rozhodnutiu, ktoré musi obsahovat zako-
nom predpisané nalezitosti.

Pravo na spravodlivy administrativny proces v sebe zahrna aj pravo ob-
vineného z priestupku na riadne odévodnenie rozhodnutia, ktorym sa mu
ukladd sankcia. Zakon o priestupkoch upravuje iba vyrok rozhodnutia.
V zmysle subsidiarity spravneho poriadku je na rozhodnutie o priestupku
mozné vztahovat ust. § 47 ods. 2 spravneho poriadku, podla ktorého v odovo-
deni rozhodnutia spravny organ uvedie, ktoré skuto¢nosti boli podkladom na
rozhodnutie, akymi tvahami bol vedeny pri hodnoteni dokazov, ako pouzil
spravnu uvahu pri pouziti pravnych predpisov, na zaklade ktorych rozhodo-
val, a ako sa vyrovnal s navrhmi a namietkami tcastnikov konania a s ich
vyjadreniami k podkladom rozhodnutia. Oddvodnenie rozhodnutia teda vy-
jadruje cely priebeh konania, vratanie zhromazdovania podkladov rozhodnu-
tia. Oddvodnenie mé byt dostato¢ne presved¢ivé, aby viedlo ti¢astnikov kona-
nia k sthlasnému postoju s vyrokom a obvineného k dobrovolnému splneniu
povinnosti.'” Uéel tejto nalezitosti spo¢iva najmé v moznosti naslednej revizie
rozhodnutia. Za riadne odévodnené rozhodnutie mozno povazovat len také,
ktoré splita zakonom uréené poziadavky na jeho obsah. Stidna judikattira sa
uz v minulosti vyslovila, Ze nie vSetky pochybenia spravneho organu tykajtce
sa obsahovych nalezitosti rozhodnutia o administrativnopravnej sankcii spo-
sobuju jeho nepreskumatelnost.?* Zavaznym pochybenim bude podla nasho

18  Siskeovd, S. - Lavicky, P. - Podhrazky, M.: Pfehled judikatury ve vécech sprévniho trestani.
ASP], a.s., Praha 2006, s. 654-655

19 Potasch, P. a kol.,, Vybrané spravne procesy (teoretické a praktické aspekty), Eurokodex,
Bratislavska vysoka Skola prava, Bratislava : 2010, s. 218

20 Kogsic¢iarovd, S., Priestupky a odporucanie Vyboru ministrov Rady Eurépy ¢. R (91) 1
o spravnych sankciach, Notitiae ex Academia Bratislavensi Iurisorudentiae, Bratislava :
Bratislavska vysoka $kola prava, november 2009, s. 45
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nazoru napriklad, ak spravny organ na podporu vyroku rozhodnutia vychad-
za zo skutoénosti, ktoré si navzdjom odporuji. Cize ak v ivode odévodnenia
spravny organ prijme jednu skuto¢nost ako vychodiskovu a v zavere odévod-
nuje vyrok skuto¢nostou opa¢nou. Poziadavky na odoévodnenie su vyjadrené
v ust. § 47 ods. 2 spravneho poriadku. Ustanovenie zdkona v§ak mozno vzta-
hovat na postup, ktory predchadza rozhodnutiu. Takéto vnimanie ustanove-
nia zaroven odpovedd spravnemu organu uz pocas priebehu konania, akych
pravidiel sa ma pridfzat aj pri obstaravani podkladov pre rozhodnutie.

3.3. Princip - povinnost dokazovania spoc¢iva na spravnom organe

Pravidlo vyhladavania dokazov je zaradené do ¢l. 7 odportcania. Breme-
no dokazu ma spocivat na spravnom organe. Toto v§eobecné procesné pravi-
dlo ma podla odportcania zavdzovat spravny organ. Iniciované konanie ma
byt zakonc¢ené vydanim rozhodnutia, ktoré vychadza zo zodpovedajtcich do-
kazov. Skuto¢nosti, ktoré st tvrdené maju byt aj dokazané.

Uvedené pravidlo je prejavom zasady prezumpcie neviny vyjadrenej
v Dohovore. V zmysle ¢l. 6 ods. 2 Dohovoru kazdy, kto je obvineny z trest-
ného ¢inu, sa povazuje za nevinného, dokial jeho vina nebola preukazana za-
konnym sposobom. Zasada prezumpcie neviny vyjadruje nevyhnutnost, aby
bola vina obvineného plne a nepochybne preukazana, pri¢com obvineny nie
je povinny dokazovat nielen ziadnu skuto¢nost sved¢iacu v jeho neprospech,
ale ani v jeho prospech (nie je povinny svoju nevinu preukazovat). Ak sa vy-
skytnd po vykonani vietkych dokazov dévodné pochybnosti o otazke viny
obvineného, je potrebné rozhodnut v jeho prospech.”

Procesna povinnost preukazovat spachanie skutku zatazuje spravny or-
gan. Z judikatury k ¢l. 6 ods. 2 Dohovoru mozno spomenut napriklad pripad
Minelli proti Svajciarsku z 25. Marca 1983.2 Uvedené rozhodnutie sa sice tyka
studnych deliktov: ,,V rozsudku sudu bude prezumpcia neviny porusena, ak
bez toho, aby bol obvineny preukazatelne uznany vinnym zakonnym sposo-
bom a najméa bez moznosti vykonu prava na obhajobu, rozsudok sudu vo veci
obvineného odraza nazor, Ze je vinny. To moze byt dokonca aj pri nedostatku
akéhokolvek formalneho zistenia; staci, Ze existuje urcité odévodnenie nazna-
¢uje, Ze sud berie do tvahy vinu obvineného.“

21 Kogsi¢iarovd, S., Priestupky a odporucanie Vyboru ministrov Rady Eurépy ¢. R (91) 1
o spravnych sankciach, Notitiae ex Academia Bratislavensi Iurisorudentiae, Bratislava :
Bratislavska vysoka $kola prava, november 2009, s. 36

22 Séria A ¢. 63, strana 18, odsek 37

173



Odportucanie tak na jednom miesto hovori o spdsobe dokazovania. Zaro-
ven v8ak vznika otazka, o vSetko sa ma dokazovat?

Zakon o priestupkoch implicitne vyjadruje, Ze dokazovat sa budua skuto¢-
nosti podla ust. § 58 ods. 1 upravujtce objasiiovanie priestupkov. To zname-
na, ze pre ucely konania bude predovsetkym dolezité, ¢i skutok, ktory sa stal,
je priestupkom a ¢i ho spachal obvineny. Opravnenie ur¢it rozsah a obsah do-
kazovania je v dispozicii spravneho organu. V intencidch prava na spravodli-
vy proces vSak tcastnikovi konania nesmie byt odnata moznost dokazy navr-
hovat. Predmetu dokazovania sa tyka aj rozhodnutie Vrchného stdu v Prahe
zo dna 13. 4. 1993, sp. zn. 6 A 81/92, SP ¢. 15/1993. Povinnostou spravneho
organu je vykonat dokazy ucastnikom konania predloZené. Tato povinnost
vSak spravny organ nemd, pokial tak maju byt preukazované skuto¢nosti pre
skutkovy a pravny zaklad rozhodnutia zjavne nepotrebné alebo nadbyto¢né.”
Spravny organ ma povinnost posudit vyznam vsetkych skuto¢nosti, ktoré
sa tykaju konania, pre vydanie rozhodnutia o priestupku. Nepodstatnymi
skuto¢nostami nie je povinny sa zaoberat. Okrem otazky spachania skutku
uréitou osobou, jeho pravnej kvalifikacie, este pripadne prichiddza do uvahy
posudenie vzniknutej $kody a otazka jej nahrady. Vyznam z hladiska doka-
zovania md sankcia, ktora sa ma za priestupok ulozit, a jej intenzita, moznost
od ulozenia sankcie upustit alebo moznost uloZenia ochranného opatrenia.

4. Zaver

Spravne trestanie je prejavom vyvodzovania administrativnej zodpoved-
nosti voci pachatelovi spravneho deliktu. Trest je hmotnopravnym protip6-
lom priestupku. V procesnej rovine je to forma rozhodnutia, ktora reaguje
na podnet iniciujuci priestupkové konanie. V tychto stvislostiach nadobuda
vyznam zistovanie podkladov pre rozhodnutie o priestupku. V priestupko-
vom konani mozno rozli$ovat procesnu a predprocesnu formu obstarania
podkladov rozhodnutia. V predprocesnej casti je to $tddium objasnovania
priestupkov, ktoré vytvara podmienky pre samotné priestupkové konanie. Z4-
znam o tomto $tadiu je zaroven podkladom pre zacatie konania a pre vydanie
rozhodnutia. Z tohto pohladu maji svoj vyznam nielen vnutrostatne normy
spravneho préva, ale aj aktivita medzinarodnych organizacii ako je Rada Eu-
répy. Okrem dohovoru o ochrane Iudskych prav a zakladnych slobdd, dodat-
kovych protokolov k nemu a judikattry $trasburskych institicii su to pra-
mene prava ,soft law*, ktoré vyraznym spdsobom ovplyviiuju vnutrostatnu

23 Sigkeova, S. - Lavicky, P. - Podhrazky, M.: Prehled judikatury ve vécech spravniho trestani.
ASP], a. s., Praha 2006, s. 658
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tvorbu a realizaciu prava. Principy zakotvené v odporucaniach Vyboru mi-
nistrov Rady Eurdpy zabezpecuju kvalitativny posun v oblasti administrativ-
nopravnych vztahov. Zdoraznuju Gstavne garantované poziadavky na priebeh
spravneho konania, a teda vSetkych jeho etap vratane zistovania podkladov
pre rozhodnutie. Vzhladom nato, Ze slovenské pravo je sucastou eurdpske-
ho pravneho systému, je vhodné, aby boli vietky procesné ukony realizova-
né v duchu eurépskeho $tandardu vseobecnych pravidiel spravneho prava,
v stllade s tzv. principmi dobrej spravy, na ktort zvycajne odkazuje eurépska
stidna judikatdra a ktoré su vyjadrené v odporucaniach Rady Eurépy.**
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Gathering the Grounds for Decision on
Offence in Terms of Recommendation of the
Committee of Ministers of Council of Europe
no. R (91)1 on Administrative Sanctions!

JUDy. Michal Maslen
Trnava University in Trnava, Faculty of Law

The foremost aim of Public Administration is protection of public interest.
Administration of public matters provides for protection of values expressed
in individual administrative norms. Object of an administrative norm as a
particular value has its legal meaning recognized by legislation. Mentioned
point of view would however appear overly restrictive, if it related the pro-
tective function of administrative norms over public interest only. Equal im-
portance must be assigned to protection of subjective rights and enforcement
of legally stipulated duties. Given thesis is especially supported by the dyna-
mic understanding of Public Administration and interest in its proper func-
tioning as regulated in valid legal norms. Legal orders of modern European
states therefore define socially undesirable forms of behavior and afflict them
on the level of criminal or administrative law, while it should be noted that
means of criminal law are deemed ultima ratio. Administrative punishment
is justified by the public interest protection, security and public order protec-
tion, rights and freedoms of individuals. However, it is also characterized by
a significant interference in constitutional rights and freedoms of an inflicted
person. The interest of this article points out the stage of grounds gathering
for the purposes of issuance of decision on misdemeanor, i.e. procedural pre-
conditions to deduce administrative liability.

National interest to protect public interest, public subjective rights and
duties is often influenced by the will of international community. Activity of
the Council of Europe in this field has been gaining an undeniable importan-
ce. The Council’s activity builds internationally accepted principles of organi-
zation and functioning of Public Administration. Its activity reflects Council’s
effort to solve issues of administrative relationships. It builds internationally

1 This article was written under the project VEGA no. 1/0088/10 - ,,Principy dobrej verejnej
spravy - legislativne opatrenia na zvysenie ich uc¢innosti v praxi®
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accepted principles of organization and functioning of Public Administrati-
on. It dictates which direction administrative procedure should develop. Re-
commendations of Committee of Ministers are a source of international law
known as soft law. They are not binding and their breach does not establish
international liability of a subject, since disregard of such rules cannot be con-
strued as unlawful conduct. In spite of the mentioned fact, Member states of
the Council of Europe have been trying to include principles adopted in reco-
mmendations into their national legal orders. Recommendations of Council
of Europe thus gained an undeniable importance in the Slovak law, as well.?
Importance of documents similar to recommendations is with regard to their
non-binding nature only secondary. However, the activity itself that Member
states make indicates their intention to improve individual national legislati-
ons and guarantee basic human rights and freedoms in every sphere of legal
life. Framework legislation of the recommendation no. 91 (1) on administra-
tive sanctions (hereinafter “Recommendation”) adopted by the Committee of
Ministers of the Council of Europe contributes to this effort. Thereby; it affects
understanding of administrative delinquencies and deduction of liability for a
breach of administrative norms. At the same time, they set forth the minimal
standard of rights and duties of subjects of administrative punishment.

1. Recommendation in context with activities of Council of Europe

Activities of the Council of Europe focus on Member states’ harmonizati-
on of rules that govern functioning of Public Administration. Recommenda-
tory nature of adopted documents emphasizes protection of the individual in
relation with administrative decision.

In this respect too, Recommendation follows Resolution of the Commi-
ttee of Ministers of the Council of Europe no. (77) 31 on the Protection of the
Individual in Relation to the Acts of Administrative Authorities (hereinafter
“Resolution”). Rights of persons stipulated in the Resolutions shall apply in
those procedures, in which administrative measures (individual administra-
tive acts) are taken in the exercise of the public authority in relation to natural
and legal persons directly affected in their rights, liberties or interests.’?

2 Kogsi¢iarovd, S., Priestupky a odporucanie Vyboru ministrov Rady Eurépy ¢. R (91) 1
o spravnych sankciach, Notitiae ex Academia Bratislavensi Iurisorudentiae, Bratislava:
Bratislavska vysoka $kola prava, November 2009, p. 32

3 Kosiciarova, S., Transpozicia poziadaviek rezoltcie Vyboru ministrov Rady Eurdpy ¢. (77)
31 a pravo na dobru verejnd spravu, Acta Universitatis Tyrnaviensis — Iuridica, Trnava:
Pravnicka fakulta Trnavskej univerzity v Trnave, 2009, p. 80
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Principles introduced by Resolution should thereby protect persons in
administrative procedure with respect to measures or decisions taken the-
rein. In terms of Resolution, they are individual administrative acts that at the
same time are of a nature capable to affect rights, liberties or legally protected
interests of a party to proceedings. Chosen formulation is justified by legal
impacts of an administrative decision and its binding nature, which reflects in
change of party’s legal status. Resolution guarantees parties following rights:

o  right to be heard,

o  right to access information,

o  right to statement of reasons,

o  right to indication of remedies.

Meaning of the principles set forth by Recommendation is only real in co-
nnection with guarantee of mentioned procedural rights of a party in procee-
dings. Specific procedural principles expressed in Recommendation stipulate
procedural rights of a person faced with an administrative sanction, that is:

o  right to be informed of the charges against him;

o right to be given sufficient time to prepare his case (taking into
account the complexity of the matter, as well as the severity of the
sanctions which could be imposed upon him);

o  right to have opportunity to be heard before any decision is taken;

o administrative act imposing a sanction shall contain the reasons on
which it is based.*

Above mentioned procedural rights create due administrative procee-

dings under Art. 6 Recommendation.

Relationship between Resolution and Recommendation could be descri-
bed as special. Resolution is a document of a special nature. Recommenda-
tion follows it in its context. However recommendation focuses exclusively
on administrative punishment. In correlations of activity and especially the
case law of Strasbourg institutions, we may also mention importance of Reco-
mmendation adopted by the Committee to member states of Europe no. CM/
Rec (2007)7 on Good Administration. Foremost, the right to request public
authorities to take individual decisions, which lie within their competence
under Art. 13 of this document, is of significance with regard to adminis-
trative punishment. It stresses that the administrative sanctions need to be
imposed by administrative decisions and within a reasonable time only.

4 Kogsi¢iarovd, S., Priestupky a odporucanie Vyboru ministrov Rady Eurépy ¢. R (91) 1
o spravnych sankciach, Notitiae ex Academia Bratislavensi Iurisorudentiae, Bratislava :
Bratislavska vysoka Skola prava, november 2009, p. 35
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Cited documents indicate the importance of decision (individual admi-
nistrative act) as a result of decision-making practice of administrative body.
Impact of introduced principles however affects transparency of the procedu-
re that precedes those decisions. A breach of stipulated procedural rules may
establish grounds for reversing a decision reviewed.

2. Grounds of decision on misdemeanor

Administrative procedure takes place in individual stages. Each of them is
characterized by a particular group of procedural acts. Ascertaining grounds
for an individual administrative act occurs mainly in stage of the grounds
gathering for a decision.

Misdemeanors create a subcategory of administrative delinquencies. The
misdemeanor cases are heard in proceedings under Act no. 372/1990 Coll,,
on misdemeanors, as amended (hereinafter “Act on Misdemeanors”). This act
does not provide for integrated legislation of all procedural institutes, it only
provides those procedural institutes related to misdemeanor proceedings.’
With regard to a subsidiarity relationship of Act no. 71/1967 Coll., on admi-
nistrative procedure (Administrative Procedure Code), as amended, anchored
in's. 51 Act on Misdemeanors, procedural institutes are related to misdemea-
nor proceedings as much as they are recognized in Administrative Procedure
Code. General legislation on grounds for decision is contained in s. 32 (2)
Administrative Procedure Code.® The list of procedural tools is not exhaus-
tive, and the reason is that definition of the grounds of a decision is explicitly
specified in s. 32 (3) of this Act.” In our opinion, grounds of a decision are all
legally relevant facts, capable of clarification of the factual circumstances, that
were obtained legally.

It is a particularity of misdemeanor proceedings to distinguish two forms
of gathering grounds for a decision, and those are pre-procedural and pro-
cedural. Act on Misdemeanors distinguishes pre-procedural stage of proce-
edings, so called ascertainment of misdemeanors. It is a stage, when grounds
necessary for commencement of proceedings and issuance of a decision are

5  Seve¢ik, M. et al.. Spravne pravo procesné — Jednotlivé druhy rozhodovania, Eurounion,
Bratislava : 2009. p. 107

6  Grounds for decision are especially filings, petitions and explanations of parties to
proceedings, evidence, statements under oath, as well as generally known facts or facts
known to administrative body in its official capacity.

7 Here the legislature implied that facts relevant for the proceedings and decision may also be
grounds for decision.
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being gathered. Ascertainment of misdemeanor is not part of the misdemea-
nor proceedings yet, status of bodies ascertaining a misdemeanor is not one
of administrative body and they shall not apply Administrative Procedure
Code subsidiarily since it only applies to administrative proceedings, hence
to misdemeanor proceedings, as well.®

Pre-procedural nature of ascertainment should also rationalize its inclusi-
on in the part of the Act preceding provisions on commencement of pro-
ceedings. In current legislation, ascertainment of misdemeanors is inserted
among provisions on course of proceedings. Legislature included those provi-
sions in procedural part of misdemeanor proceedings.

Ascertainment of misdemeanors means carrying out acts and gathering
grounds, which are necessary for decision of administrative body, especially
for the purposes of evidence of misdemeanor, before misdemeanor procee-
dings are commenced.’

Act on misdemeanors recognizes also the institute called further ascer-
tainment of misdemeanor under s. 69 and oral hearing under s. 74. Both in-
stitutes are closely related to principle of material truth, hence with gathering
of grounds for decision, as well. With regard to their inclusion in procedural
part of the Act on Misdemeanor, the Administrative Procedure Code subsi-
diarily applies thereon. Although the Administrative Procedure Code subsi-
diarily might only apply on procedural form, both variants are pursuable in
terms of Recommendation.

3. Selected principles of the Recommendation

Recommendation distinguishes eight principles of administrative
punishment. Sanction as a means of punishment for illegal behavior reflects
administrative relationship on a substantive level. It is a consequence of ille-
gal offender’s behavior. In the procedural dimension, it is a form of decision
that imposes sanction. We consider the following principles stipulated by Re-
commendation crucial. Foremost, it is the principle of legality, the principle of
due process, and the principle — onus of proof placed upon administrative body.

8  Potasch, P. et al.. Vybrané spravne procesy (teoretické a praktické aspekty), Eurokodex,
Bratislavska vysoka $kola prava, Bratislava : 2010, p. 187

9 Seveik, M. et al.. Sprévne prévo procesné — Jednotlivé druhy rozhodovania, Eurounion,
Bratislava : 2009. p.111
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3.1. Legality

The principle of legality is included in the beginning of the document. It
is a key principle, since it affects all other rules. Compliance of procedural
activity with law conditions the realization of all procedural acts, from the
commencement of the proceedings to issuance of decision.

Importance of the principle of legality results especially from Article 1 of
the Constitution of the Slovak Republic (hereinafter “Constitution”), which
stipulates that Slovak Republic is a sovereign, democratic state governed by
the rule of law. It is not bound to any ideology or religion. The Slovak Re-
public acknowledges and respects general rules of international law, binding
international, and its other international obligations. Pursuant to Art. 2 (2)
state bodies may act solely on the basis of the Constitution within its scope
and their actions shall be governed by procedures laid down by a law, and
Art. 13 anchors rules and limitations to basic rights and freedoms."” Reco-
mmendation underlines the importance of constitution, especially in order
to guarantee protection of the individual’s rights and freedoms. It refers to
the documents governing exercise of the public authority. Recommendation
requires the administrative sanctions and amount thereof being formulated
clearly. Administrative proceeding shall be governed by legality as a whole
and legality should also provide guarantees of review.

Under s. 58 (1) ascertainment of misdemeanor is understood especially as
acquiring grounds for decisions of administrative body on whether

a) act committed is misdemeanor under this Act or another law

b) this act was committed by a person accused thereof

¢) aperson shall be imposed with the administrative sanction or shall be
exempted from such sanction if hearing of misdemeanor alone suffices
to reform the person

d) protection measure shall be imposed

e) aduty to compensate caused damage shall be imposed on offender

Although the grounds gathering stage is thus pursuant to s. 58 (1) ex-
plicitly included in pre-procedural stage of proceedings, administrative body
is undeniably obliged to obtain grounds for decision in procedural stage of
proceedings, as well.

10 Kogsiciarova, S., Priestupky a odporuc¢anie Vyboru ministrov Rady Eurépy ¢. R (91) 1
o spravnych sankciach, Notitiae ex Academia Bratislavensi Iurisorudentiae, Bratislava:
Bratislavska vysoka $kola prava, November 2009, p. 33
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With regard to demonstrative list of acts to provide grounds of decision,
question rises as to what extent is administrative body investigating misdeme-
anor limited in its activities with regard to provision of Art. 2 (2) Constitution.
Of course, s. 60 (1) stipulates which acts administrative bodies are legitimated
to carry out."" Although the formulation of s. 60 (1) appears to provide ex-
haustive list at first sight, in our opinion it could be argued that with regard to
a referential nature thereof, the factual content will vary according to changes
of special laws.

We believe that the selected set of acts, as formulated, by far does not take
account of needs of grounds gathering. Such interpretation is supported by
s. 69 on further ascertainment of misdemeanor that provides the right to re-
quest investigating body to carry out acts necessary for the purposes of misde-
meanor hearing. Acts necessary for the purposes of further ascertainment of
misdemeanor are now carried out after the commencement of proceedings,
even if those are suspended. Hence the Administrative Procedure Code sub-
sidiarily applies on acts that were already carried out.

Ascertainment of misdemeanors shall provide public authorities with a
set of legal tools for the purposes of grounds gathering. Chosen formulati-
on however appears vague and unclear. Significant part of acts of gathering
of grounds will thus be carried out according to special laws. Interpretati-
on of s. 58 (2) and (3) only may determine presumed set of statutes, under
which grounds can be gathered. This provision anchors competence of public
authorities in the stage of ascertainment. In connection with section 58 (1)
determination of set of legal tools in particular proceedings becomes possible.
Procedural acts of gathering of grounds for a decision will thus vary accor-
ding to particular proceedings and will depend upon the nature of particular
case. Hence legality will mean that acts of ascertainment will be carried out
in accordance with the Act on Misdemeanors and a special statute. For exam-
ple, a municipal police officer shall proceed according to a general statute on
misdemeanors and Act no. 564/1991 Coll., on municipal police only.

11 At this point Act on Misdemeanors exhaustively lists procedural acts of grounds gathering.

Bodies authorized to ascertain misdemeanors are authorized to

a)  request a statement of natural persons or legal persons

b)  request a statement of state bodies or municipalities

c)  request an expert opinion of corresponding bodies

d) carry out or request acts necessary for identification of persons and place of their
residence

e) request submission of necessary documents, namely records and other written
materials.
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A system of laws governing ascertainment of misdemeanors and misdeme-
anor proceedings is complicated. Act on Misdemeanors is a general statute of
misdemeanor law. It subsidiarily applies on proceedings under special laws on
misdemeanors. Additionally misdemeanor proceedings are subsidiarily gover-
ned by the Administrative Procedure Code with the exception of provisions
on misdemeanor ascertainment since this is not deemed part of the misdeme-
anor proceedings, or in other words administrative proceedings. In addition
misdemeanor proceedings shall be governed by special laws on status of armed
forces. Examination whether ascertainment of misdemeanor is carried out in
accordance with law appears a complex procedure. In the proceedings alone
and before commencement thereof Public Authority shall realize above menti-
oned correlations and carried out the gathering of grounds in accordance with
relevant law.

3.2. Right to due process

Starting point of the right to due process is the European Convention on
Human Rights (hereinafter “the Convention”). Pursuant to Art. 6 (1) the first
sentence of this document, in the determination of his civil rights and obligati-
ons or of any criminal charge against him, everyone is entitled to a fair and pu-
blic hearing within a reasonable time by an independent and impartial tribunal
established by law. The Convention explicitly mentions court proceedings. The-
re exist a number of procedures in public administration, where administrative
bodies make decisions on legal status of individuals. Based on the case law of
the European Court of Human Rights Art. 6 (1) Convention applies on admi-
nistrative procedures as well.

Another argument is the relationship between misdemeanors and crimes in
Slovak legislation, where material assessment of an act has been preserved for
the purposes of distinguishing minor offences and misdemeanors. Broad inter-
pretation of Art. 6 (1) Convention is hence supported by the scope of the Ad-
ministrative Procedure Code pursuant to s. 1 thereof and s. 10 Act no. 300/2005
Coll., the Penal Code.

The content of terms used in Art. 6 (1) Convention however remains inde-
pendent of national legislation and has been formed by Strasbourg institutions
only. While criminal offences are heard and decided under criminal procedural
law regime codified in the Penal Procedural Code, there is no codified legisla-
tion on administrative offences proceedings. Misdemeanor cases are heard and
decided according to procedural part of the Act on Misdemeanors, which re-
presents partial codification of misdemeanor procedural law."

12 Machajov4, J. et al.. VSeobecné spravne pravo, 4" edition, Bratislava: Eurokddex, s. 1. 0., 2009, p. 195
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Right to due process (fair administrative procedure) is included in Art. 6
Recommendation; that means it is the sixth principle of the Recommendati-
on. Mentioned rule incorporates four procedural rights of person accused of
administrative offence.

Problem of application of these provisions lies in their relationship with
gathering of grounds of a decision. If grounds gathering can also be realized
before the commencement of the proceedings, to what extent do they apply to
misdemeanor proceedings?

Right to due process is foremost composed by procedural right of a person
to be informed of the charges against him.

During ascertainment of misdemeanors status of a person is not the one
of an accused. On the other hand, he may be obliged to submit a statement
under s. 60 Act on Misdemeanors.

The pre-procedural nature of Art. 6 (1) does not hinder its application in
ascertainment stage, due to the right of a suspect to refuse statement under
to s. 56 (2). Pursuant to this provision “everybody shall submit a necessa-
ry statement to bodies authorized to ascertain misdemeanors; he may refuse
furnish a statement, if he would thereby incriminate himself of a person close
to him® A question rises why would the person submitting a statement in the
matter of filed notice be protected in criminal law only. Recommendation’s
requirements (including those regarding due process) often go in depth and
take account of both, formal and material assessment of the matter. What
if the person submitting a statement would thereby incriminate himself or
persons close to him of administrative sanctions? Until January 31, 2009 the
Act on Misdemeanors contained following text of s. 56 (2): Every person shall
submit a statement to administrative bodies and bodies authorized to conduct
misdemeanor ascertainment; he may refuse to submit a statement if he would
thereby expose himself or persons close to him to administrative or criminal
proceedings, or if he would violate state or official obligation of secrecy or any
duty of confidentiality imposed on him or recognized by law” By amendment
of the Act on Misdemeanors, effective as from February 1, 2009, this text was
replaced by the abovementioned provision. The duty under s. 56 (2) now re-
fers to everybody. A breach thereof establishes the elements of misdemeanor
pursuant to ss. 21(1)(b) or (f).”

Although the application of Art. 6 is doubtful with regard to pre-procedu-
ral nature of misdemeanor investigation, wording of this provision remains

13 Machajova J. et al,, Zaklady priestupkového prava — komentar k zakonu o priestupkoch
a stvisiace pravne predpisy, Samorin : Heuréka, 1998, p. 140
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questionable. S. 56 aims to clarify circumstances relevant for the hearing most
completely and reliably, as well as to provide effective enforcement of decisi-
ons on misdemeanors.' Inconsistency with the mentioned Art. 6 (1) Conven-
tion however cannot be seen in the new wording of this provision. Deduction
of criminal liability always raises a question whether an offender of a crime
could not be charged with misdemeanor. We find however the previous wor-
ding of s. 56(2) Act on Misdemeanors more suitable.

The situation is different during the proceedings though. Application of
Art.6 Recommendation is undisputable. In a narrow sense, the right of an
accused to be informed of the charges against him is related to legislation of
commencement of proceedings. In a broad sense, it is related to procedural
right of an accused to be properly summoned, right to express his/her view
with respect to the grounds of a decision, as well as the right to be informed
of the statement of reasons."

Pursuant to s. 18 (2) second sentence Administrative Procedure Code, if
the proceedings are commenced upon the administrative authority‘s motion,
the proceedings are commenced on the day, when the administrative body
carried out the first act towards a party. Grounds for proceedings commence-
ment also include in terms of s. 67 Act on Misdemeanors an ascertainment re-
port. Ascertainment report will thus express sufficiently reasoned conviction
that an act committed constitutes a misdemeanor and that it was committed
by a specific person. In sense of the above mentioned principles, such grounds
shall necessarily fulfill the conditions of legality. Gathering of grounds of de-
cision on misdemeanor is carried out during the proceedings, in our opini-
on especially within the institutes of further ascertainment and oral hearing.
Quality requirements of the procedural regime of administrative punishment
result not only from national legislations but also from the Convention on
Human Rights. Bodies concerned thereby examine the quality of procedure,
by which we understand right to fair and decent trial, that is conducted pu-
blicly and in reasonable time period, paying due respect to presumption of
innocence and legally stipulated rights of an accused.'

14 Machajova J. et al,, Zaklady priestupkového prava — komentar k zakonu o priestupkoch
a stvisiace pravne predpisy, Samorin : Heuréka, 1998, p. 141

15 Kogsiciarova, S., Priestupky a odporuc¢anie Vyboru ministrov Rady Eurépy ¢. R (91) 1
o spravnych sankciach, Notitiae ex Academia Bratislavensi Iurisorudentiae, Bratislava :
Bratislavska vysoka Skola prava, november 2009, p. 42

16 Machajova, . et al.,, VSeobecné spravne pravo, 4. Vydanie, Bratislava : Eurokddex, s. . o.,
2009. p. 195
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During oral hearing under s. 74 Act on Misdemeanors, an accused may
exercise his procedural rights, and that is related to his right to express his/her
view with respect to the subject-matter, thus the grounds of decision, as well.

According to the judgment of the Administrative Supreme Court dated
January 1, 2006, file no. 4 As 2/2005 no. 847 Coll. ASC, the decision on what
evidence in proceedings shall be carried out lies with administrative body; it
must not thereby limit the right of persons faced with criminal charges in a
broader sense to examine or have examined witnesses against them and to
obtain the attendance and examination of witnesses on their behalf under
the same conditions as witnesses against them.!” Cited ruling proves the im-
portance of gathering of grounds of decision after commencement of procee-
dings. Witness statement as an evidence is also grounds of decision. Decision
emphasizes the equality of means within the accused’s active defense. It also
illustrates the relationship between procedural powers of administrative body
on one side and right of an accused to due process on the other. From the po-
int of view of the systematic arrangement we may talk about active expression
of Art. 6 (2) Recommendation, according to which accused shall be given
enough time to prepare his defense not only with regard to complexity of the
matter but also with regard to sanction he is faced with.

Defense of an accused in gathering of grounds is not limited by the ter-
mination of this procedural activity. The accused may also defend himself/
herself against the grounds after their gathering as well, via his right to be
heard. Pursuant to Recommendation, an accused shall be given chance to be
heard before the decision is made. This procedural right should also provide
the equality of weapons in administrative proceedings and guarantee its fair
course. Its reflection is also guaranteed by s. 73 (2) Act on Misdemeanors. An
accused shall have the right to be heard, as regards all facts he is charged with
and evidence thereof, right to submit evidence and facts in his defense, lodge
petitions and legal remedies.

Mentioned wording corresponds with general procedural legislation pro-
vided in the Administrative Procedure Act. Pursuant to s. 33 (1) Admini-
strative Procedure Code a party to proceedings and a person participating
in proceedings are entitled to submit evidence, to demand their completion,
to examine witnesses and expert witnesses during the oral hearing and site
inspection. Pursuant to s. 33 (2) Administrative Procedure Code, adminis-
trative body shall provide parties and persons participating in proceedings

17 Siskeovd, S. - Lavicky, P. - Podhrazky, M.: Pfehled judikatury ve vécech sprévniho trestani.
ASPI, a.s., Praha 2006, p. 605
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with opportunity to comment grounds of the decision, the manner of their
obtaining or to demand their completion.

The right to express a view with respect to grounds of decision (right to be
heard) was subject to judgment of the Administrative Supreme Court dated
November 14, 2003, file no. 7 A 112/2002 no. 303/2004 Coll. ASC. The aim
of s. 33 (2) Administrative Procedure Code is to enable parties “before the
decision is made’, i.e. after the gathering of grounds of decision was closed,
in order to make reservations, or more precisely to make procedural sugges-
tions so that decision is really based on sufficiently examined facts. A party
to proceedings cannot make a legally relevant opinion on when the gathering
of grounds is completed; a notification of administrative body must clearly
indicate that the gathering of grounds had been closed."®

Fulfilling of procedural duties and exercising of procedural rights is also
justified in relation with the decision, which must contain legally prescribed
elements.

Right to due administrative procedure includes right of an accused to sta-
tement of reasons of a decision imposing a sanction upon him. The Act on
Misdemeanors only regulates the ruling of a decision. In terms of subsidiarity
of the Administrative Procedure Code, s. 47 (2) applies on decision on misde-
meanor and stipulates that in a reasoning of a decision administrative body
shall state which fact were grounds for decision, what consideration it used
in evidence evaluation, how it applied administrative discretion in applica-
tion of laws and how it dealt with suggestions and objections of parties and
their statements on grounds of a decision. Reasoning of a decision thus ex-
presses entire course of proceedings, including gathering of facts. Reasoning
should be sufficiently persuasive, so that parties would take positive approach
towards the ruling and an accused would voluntarily accept the duty. " The
purpose of this element lies in opportunity of further review of decision. Only
a decision meeting all conditions on its content stipulated by law could be
considered properly reasoned. The case law has already stated in the past that
not all administrative errors related to reasoning of a decision result its non-
-reviewability.” In our opinion, it is a significant error if administrative body

18  Siskeovd, S. - Lavicky, P. - Podhrazky, M.: Pfehled judikatury ve vécech sprévniho trestani.
ASPI, a.s., Praha 2006, p. 654-655

19  Potasch, P. et al., Vybrané spravne procesy (teoretické a praktické aspekty), Eurokodex,
Bratislavska vysoka skola prava, Bratislava : 2010, p. 218

20 Kogsic¢iarovd, S., Priestupky a odporucanie Vyboru ministrov Rady Eurépy ¢. R (91) 1
o spravnych sankciach, Notitiae ex Academia Bratislavensi Iurisorudentiae, Bratislava :
Bratislavska vysoka $kola prava, November 2009, p. 45
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substantiates it decision by facts that are contradictory. Hence it is the case
if in the introduction of reasoning administrative body accepts one fact as a
starting point while in the conclusion it substantiate its decision by a contra-
dictory fact. Conditions of reasoning are stipulated in s. 47 (2) Administrative
Procedure Code. It may be applied on the procedure preceding the decision.
Such understanding of law already during the course of proceedings answers
administrative body the question which rules should it comply with in gathe-
ring of grounds procedure.

3.3. The principle - onus of proof placed upon administrative body
The rule of evidence searching is included in Art. 7 Recommendation. The
onus of proof shall be on the administrative body. This general procedural
rule should in accordance with Recommendation bind administrative body.
Initiated proceedings shall be ended with a decision, based on corresponding
evidence. Alleged fact should be proved.

Cited rule reflects the principle of presumption of innocence expre-
ssed in the Convention. In terms of Art. 6 (2) Convention, everyone charged
with a criminal offence shall be presumed innocent until he is found guilty
according to law. The principle of presumption requires that guilt of a person
necessarily needs to be proven beyond a reasonable doubt while a person is
not required by law to produce any evidence at all either in his favor or against
him (he is not required to prove his innocence). Should the reasonable doubts
occur after all evidence was carried out, person shall be acquitted.”

Procedural duty to prove that an act was committed is placed upon admi-
nistrative body. From the case law to Art 6 (2) Convention, we may cite for
example case Minelli v. Switzerland dated March 25, 1983.2 Although cited
decision regards court offences: “[T]he presumption of innocence will be vio-
lated if, without the accused’s having previously been proved guilty according
to law and, notably, without his having had the opportunity of exercising his
rights of defense, a judicial decision concerning him reflects an opinion that
he is guilty. This may be so even in the absence of any formal finding; it suffi-
ces that there is some reasoning suggesting that the court regards the accused
as guilty”

21 Kogsi¢iarovd, S., Priestupky a odporucanie Vyboru ministrov Rady Eurépy ¢. R (91) 1
o spravnych sankciach, Notitiae ex Academia Bratislavensi Iurisorudentiae, Bratislava :
Bratislavska vysoka $kola prava, November 2009, p. 36

22 Series A no. 63, page 18, paragraph 37
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Recommendation thus talks about the manner of evidence on one side.
On the other hand the question rises what exactly is to be proved?

The Act on Misdemeanors implies that subject to evidence are facts pursu-
ant to s. 58 (1) governing misdemeanor ascertainment. Hence for the purpose
of proceedings, foremost important is whether an act that happened consti-
tutes a misdemeanor and whether it was committed by an accused. Power to
determine the extension and content of evidence is vested with administra-
tive body. Within the right to due process, parties to proceedings shall not be
deprived of the right to submit evidence. Object of evidence was concerned
also in judgment of the High Court in Prague dated April 4, 1993, file no. 6 A
81/92, no. 15/1993. It is a duty of administrative body to carry out evidence
submitted by a party to proceedings. However administrative body does not
have this duty if such evidence leads to facts obviously unnecessary or redun-
dant for the grounds of decision.”? Administrative body should assess relevan-
ce of all proceedings-related fact for issuance of decision on misdemeanor. It
is not obliged to deal with irrelevant fact. Besides, the question whether an
act was committed by certain person, and legal qualification thereof, we mi-
ght consider determination of incurred damage and the question of its com-
pensation. From the point of view of evidence, importance is on a sanction
to be imposed and its intensity, an opportunity to refrain from imposing a
sanction or an opportunity to impose protective measures.

4. Conclusion

Administrative punishment reflects deduction of administrative liability
against an offender of an administrative delinquency. Punishment is a sub-
stantive counterpart of misdemeanor. On a procedural level it is a form of
decision, which responds to a motion initiating misdemeanor proceedings.
In these correlations gathering of ground for decision becomes important. In
administrative proceedings, we may distinguish procedural and pre-proce-
dural form of obtaining grounds for decision. In pre-procedural stage, it is a
stage of misdemeanor ascertainment that creates conditions for misdemeanor
proceedings alone. Report from this stage is also grounds for commencement
of proceedings and issuance of decision. From this point of view, not only
national administrative legislation is important, but also activity of internati-
onal organizations such as the Council of Europe. Besides the Convention on

23 Sigkeova, S. - Lavicky, P. - Podhrazky, M.: Prehled judikatury ve vécech spravniho trestani.
ASPI, a.s., Prague 2006, p. 658
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human rights, its amending protocols and case law of Strasbourg institutions,
“soft law” legal sources substantially affect national adoption and application
of law. The principles set forth in recommendations of Committee of Minis-
ters of the Council of Europe guarantee qualitative improvement in the field
of administrative relationships. They emphasize constitutional requirement
of the course of administrative proceedings and thus all its stages including
gathering of grounds for decision. Taking account of the fact that Slovak law
is a part of European legal system, it is appropriate that all acts are carried
out in compliance with so called principles of good administration, which
is referred to in European judicial case law and which are expressed in reco-
mmendations of the Council of Europe.*
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Globaliza¢ny kontext kontroly vo verejnej sprave'

JUDry. Ing. Bernard Pekdr, Ph.D.

Pravnickd fakulta, Univerzita Komenského v Bratislave

V demokratickych $tatoch pdsobia verejné organy a iné mechanizmy, kto-
rych ulohou je zabezpecovanie kontroly ¢innosti vykonnej moci za tuc¢elom
ochrany verejnych a stkromnych zaujmov.

Bez ohladu nato, ako je kontrola a kontrolny systém koncipovany a ako
funguje, neexistuje absolttna istota, pokial ide o dosahovanie stanovenych
cielov.

V pravnej teérii sa v tychto intenciach hovori o ,,primeranej istote®. Tato
predstavuje za danych podmienok dosiahnutelna dostatoént mieru dovery
pri danych nékladoch, vynosoch a rizikach.

Termin ,primerana istota“ profiluje nazor, Ze neistota a riziko sa viazu
k budtcnosti, ktord nie je mozné s istotou predpovedat. Aj externé faktory
a vplyv kontrolujiceho subjektu moézu ovplyvnovat schopnost dosiahnut po-
trebné ciele. Obmedzenia a limity mdzu pozostavat z takych skutoc¢nosti, ako:

Mozna chybnost subjektivneho usudku pri rozhodujtcej ¢innosti, deter-
minovanie kontroly ohovaranim dvoch a viacerych Iudi a pod. Primerana
istota akceptuje aj to, ze naklady kontroly by nemali prevySovat prospech
z nej. Reak¢né rozhodnutia na riziko a uskuto¢novanie kontroly musia brat
do tvahy vydavky a uzitky. Naklady su kvantifikaciou prostriedkov na nap-
Inenie uréitych cielov a na ekonomické vy¢islenie premarnenych prilezitosti.

Kontrola v tom vSeobecnom zmysle slova je nevyhnutnych a potrebnym
¢lankom kazdej organizovanej ¢innosti. Jej podstatou je skiimanie, analyzo-
vanie, interpretaciu a nasledné korigovanie realizovanej ¢innosti za G¢elom
naplnenia zamerov a cielov organizacie. Legalne vymedzenie pojmu kontrola
v aktualne platnej pravnej uprave v SR neexistuje. V pravnej teorii, taktiez
nendjdeme jej véeobecne platné vymedzenie, dokonca jednotlivi pravni teo-
retici zastavaju rozdielne ndzory aj vo vztahu a charakteru aktivit, ktoré tvo-
ria jej predmet, jej ¢leneniu a jednotlivym subjektom, ktoré vykonavaju, resp.
vo vztahu ku ktorym sa uskutoénuje jej vykon.

1 Tento prispevok vznikol vdaka grantu V$eobecné spravne konanie poskytnutého Agentirou
na podporu vyskumu a vyvoja, ¢islo projektu APVV-0086-07.
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Kontrola verejnej spravy zabezpecuje vykonavanie véetkych potrebnych
¢innosti v zodpovedajiicom rozsahu smere a ¢ase. Zabezpecuje poznavanie
skuto¢nosti, bez ktorého nemozno predvidat vyvoj kontrolovaného javu
a spravne urdit buduce ciele. Si¢asne umoznuje zistovat a nasledne odstraro-
vat neziaduce odchylky, zistené v priebehu vykonavania kontrolnej ¢innosti,
a tak ovplyvnovat vysledky ¢innosti kontrolovanych vysledkov.?

Vo v§eobecnosti mozno konstatovat, Ze termin verejna sprava nebol v mi-
nulosti G¢inne pouzivany v pravnej tedrii a ani v praxi. Vadsina sucasnych
teoretikov spravneho prava vo svojich pracach poukazuje na obtiaznost po-
zitivneho definovania pojmu verejna sprava. Jednym z hlavnych dovodov je
pritom problém, ako z pohladu jedného alebo viacerych vednych odborov
postihnut tak dolezity jav, ktorym je sprava.

Kontinualny rozklad ekonomickych a socidlnych vied prinasa v tomto
procese so sebou len dalsie a dalsie prekazky a uskalia majtice skor antago-
nicky charakter k vytvoreniu k jednotnej a vseobecne platnej definicie pojmu
sprava. Preto aj v zmysle uvedeného mozno identifikovat mnozstvo vymed-
zeni pojmu verejnej spravy a jej popisov. Ziadny z nich viak nemozno abso-
lutizovat v tom zmysle, Ze s ohladom na zameranie sucasnej verejnej spravy
prinasa uspokojivy vysledok.

V tychto smeroch je preto dolezité zamyslat sa aj nad globalnymi aspektmi
a smerovanym prava ,, verejnej spravy“ a nad supranaciondlnym kontextom
spravneho prava, ktory nielen determinuje, ale uz i dominuje aj v rimci regu-
lacie verejnej spravy.

Aj predstavitelia pravnej vedy posobiaci vo svete common law uvazuj-
ucich v intenciach “new public managementu® a konstatuji mozny odklon
zo zakladnych prvkov a atributov smerujucich k ,,regulovanému® statu.

S uréitou davkou abstrakcie, vychadzajtc z viacerych pragmatickych sku-
senosti mozno vyvodit zavery majice ekonomicky zmysel, podla ktorych st
dominujicimi determinantami v tomto smere efektivnost a u¢innost, pricom
tieto mozno vnimat ako akusi extenziu kontextu ,,ceny penazi“ sprostredko-
vanu auditom, vyzadovanym cez klasickd proceduralnu hodnotu spravneho
prava.

V tomto zmysle moZno pozorovat to, akoby verejné pravo stracalo zmysel
ajeho sféra je postupne eliminovana. V intenciach tohto vyvoja existuji vazne
varovania, v nadvéznosti na vznikajuce poziciie ,,nového poriadku®, v ramci
ktorého teritorialne vy¢islenie hranic uz dalej nie je zhodné s rozlohou alebo
limitmi politickej autority nad ekonomikou a spolo¢nostou.

2 Skultéty P, Spravne pravo hmotné, VSeobecné ¢ast, VOPF UK Bratislava 2006

194



Objavuju sa $truktiry novej sily tkvejicej v priemysle, komerénych ak-
tivitach, kde sa kontroluje pristup k poznatkom a informaciam cez média
a informacné technoldgie. Globalizacia vyplyva zo zmeny pomeru sil v smere
od verejnych k stkromnym ¢initelom, s interferenciou vo vztahu k ,,$tatnej
demokracii®, na ktorych zakladoch je vybudovana dovera k regulacii a usmer-
novaniu. Vysledkom je posilnenie obchodnych aktivit v stvislosti s nadna-
rodnymi korporaciami menej viazanymi na jednotlivé $taty, narodné zaujmy.
Mozno v tomto smere konstatovat pausalne oslabenie narodno-statneho ele-
mentu.

Niektori autori rozli$uju globalnu zmenu v zmysle vlady, viazicu sa na as-
pekty privatizacie, liberalizacie, deragulacie, fiskdlne znizovanie nakladov,
ekonomické a momentalnu integraciu a rozne politické inovacie asociované
paradigmami ,,new public managementu® Vysledkom je limitovanie inter-
venénych zasahov vlady a tlohy pozitivneho statu, obzvlast jeho vplyv na zda-
novanie a vydavky paralelne s posilnenim jeho rozhodovacej ¢innosti a tvor-
by pravidiel, t.j. postavenim v zmysle regula¢ného $tatu.

Aj predstavitelia pravnej vedy posobiaci vo svete common law uvazuj-
ucich v intenciach ,,new public managementu® a konstatuju mozny odklon
zo zakladnych prvkov a atributov smerujucich k ,,regulovanému® statu.

S urditou davkou abstrakcie, vychadzajtc z viacerych pragmatickych sku-
senosti mozno vyvodit zavery majice ekonomicky zmysel, podla ktorych st
dominujicimi determinantami v tomto smere efektivnost a u¢innost, pricom
tieto mozno vnimat ako akusi extenziu kontextu ,,ceny penazi“ sprostredko-
vanu auditom, vyzadovanym cez klasickd proceduralnu hodnotu spravneho
prava.

V tomto zmysle moZno pozorovat to, akoby verejné pravo stracalo zmysel
ajeho sféra je postupne eliminovana. V intenciach tohto vyvoja existuji vazne
varovania, v nadvéznosti na vznikajuce poziciie ,,nového poriadku®, v ramci
ktorého teritorialne vy¢islenie hranic uz dalej nie je zhodné s rozlohou alebo
limitmi politickej autority nad ekonomikou a spolo¢nostou.

Objavuju sa $truktury novej sily tkvejucej v priemysle, komerénych akti-
vitach, kde sa kontroluje pristup k poznatkom a informaciam cez média a in-
formac¢né technoldgie. Globalizacia vyplyva zo zmeny pomeru sil v smere
od verejnych k sukromnym ¢initelom, s interferenciou vo vztahu k ,,$tatnej de-
mokracii, na ktorych zdkladoch je vybudovana dovera k regulacii a usmernio-
vaniu. Vysledkom je posilnenie obchodnych aktivit v stvislosti s nadnarodny-
mi korpordciami menej viazanymi na jednotlivé $taty, narodné zaujmy. Mozno
v tomto smere konstatovat pausalne oslabenie narodno-statneho elementu.
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Niektori autori rozli$uju globalnu zmenu v zmysle vlady, viazicu sa na as-
pekty privatizacie, liberalizacie, deragulacie, fiskdlne znizovanie nakladov,
ekonomické a momentalnu integraciu a rozne politické inovacie asociované
paradigmami ,,new public managementu® Vysledkom je limitovanie inter-
venénych zasahov vlady a tlohy pozitivneho statu, obzvlast jeho vplyv na zda-
novanie a vydavky paralelne s posilnenim jeho rozhodovacej ¢innosti a tvor-
by pravidiel, t.j. postavenim v zmysle regula¢ného $tatu.

Niektori predstavitelia pravnej vedy za¢inaji uvazovat v zmysle ,,globalnej
éry spravneho prava®, v duchu objavovania posmodernych foriem vlady ,,new
public managementu® Normalizacia aj vo vys$sie uvedenom vyzname je viac
chépand v ramci sukromnej sféry a sukromného préva, t.j. jednotlivé kompo-
nenty viac a ¢astej$ie smeruju k vyliceniu ,,§tatu® a tradi¢nych sfér riadenia.

LVerejno-pravni teoretici“ st mozno povedat v defenzivnej pozicii a snazia
sa implementovat novu sféru pdsobenia, argumentuju poziadavkou aplikovat
verejné pravo v ramci zmluvnych vztahov vznikajucich v globalnom obchode.
Systém, v ramci ktorého je jasne identifikovatelna hranica verejnej a sukrom-
nej stéry je v tychto intenciach principialne otraseny v zakladoch.

V porovnani s vnutro§tatnymi systémami pravny systém a mechanizmus
vladnutia a spravy v unii postrada tak kulturny ako aj ustavny kontext. Aj
napriek tomu, Ze k vzniku ,reprezentativnej“ demokracie klasického typu
tu ,,nedoslo zdola®, evolu¢nym vyvojom tak ako v tradi¢nych pravnych kul-
tarach, pravny poriadok eurdpskej tnie expandoval tak do administrativnych
vztahov, ako aj do regulacie sikromnej sféry. Prenikavd ,,ideoldgia trhu kto-
rd je podstatou $tyroch slobdd, najviac rychlo nadobudla tstavny $tatat.

Teéria integracie ako geneticky kod je prenesend aj do justi¢ného ramca
a neustale pohananym Luxemburskym sidom. Od dvoch prvych a zaklad-
nych rozhodnuti sidneho dvora, sa etablovali principy priamej uplatnitel-
nosti a prednosti prava EU, ktoré ulozili vnitro$tatnym stdnych i spravnym
organom aplikovat pravo tnie rovnako ako narodné pravo. Tu sa tiez vynara
otdzka odkial tieto zékladné principy pochédzaji. Stdny dvor EU nachédza
in$piraciu predovsetkym v pravnych poriadkoch ¢lenskych statov a najmi ,,
v tzv. spolo¢nych zasadach ¢lenskych $tatov®.

Majtic na zreteli metédu aplikovant stdnym dvorom EU pre rozvoj eu-
répskeho spravneho prava sa stava zretelnym, Ze pravo ¢lenskych $tatov sluzi
ako rezervoar a zdroj poznania. Pouzivanie metédy komparacie narodnych
pravnych principov sa takmer vzdy snazi ndjst vychodisko, ktoré by bolo naj-
kompatibilnejsie s pravnym poriadkom unie a ktoré by tiez najviac kore$pon-
dovalo s jej cielmi. Inak povedané, pravny poriadok unie funguje s ,vypozica-
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nymi“ principmi, ktoré boli interpretované vo svetle niekedy celkom odli$nej
mentality a suboru vyznamu. Vytvarané st aj nové a originalne principy, napr.
princip lojalnej spoluprace vsetkych organov verejnej spravy ¢lenskych $tatov,
od 1. 12. 2009 uz aj expresis verbis zakotveny v ¢l. 4. ods. 3 Zmluvy o EU.
Délezité je poznamenat viak, ze pravo EU je tvorené Coraz viac pravidlami
komisie jej praktikami, kddexmi spravania a procedtrami, ktoré sa objavuju
napr. v oblasti regulacie verejného obstaravania, hospodarskej sutaze a inych
aktivit. Napriek tomu je mnozstvo pravidiel dotvaranych, priamo rest. za-
lozenych len na judikattre sidneho dvora EU a zasadach s jej odvodenych.
Mozno konstatovat nespochybnitelny vplyv komisie na judikatiru sadneho
dvora, ktory je prezentovany v kazdej sfére jeho ¢innosti. Mozno dodat, ze
komisia prostrednictvom svojej pravnej sluzby pisomne predklada sudu svoje
pripomienky v pripadoch, v ktorych nie je priamych tc¢astnikom konania.
Pozoruhodna je aj personalna vymena medzi obidvomi institiciami.

Sudny dvor EU bol na druhej starne rovnako kritizovany za nedostato¢nt
ochranu prav jednotlivcov, v porovnani s eurdpskym sidom pre fudské prava,
napr. pri efektivnom zabezpecovani prava na obhajobu v spravnom stidnom
konani. Ak st predmetom sporu regula¢né moci komisie, stidny dvor ma jed-
nozna¢nud tendenciu sa priklonit k efektivnemu plneniu cielov stanovenych
zakladajicou zmluvou vykonavanych komisiou. Klasické kontrolné tedrie
chépu dlohu stidov a spravneho prava ako ochranu obcanov a jednotlivcov
vodi $tatu. Ked sa uvedend myslienka pretlmo¢i do fungovania tniového pra-
va, vhodné je poukazat na dva odli$né prvky. V praxi priame vztahy medzi
institiciami tnie a jej obéanmi su typicky limitované. EU posobi prostred-
nictvom instittcii na ¢lenské $taty, kym ich kompetencia ostava obmedzena
stistredi sa okolo vnatorného trhu.

Dosledky st nasledovné:

a) jednotlivec, ktory sa domaha ochrany zdkladnych prav je zvacsa kor-

poratna nadnarodna spolo¢nost, zvi¢sa nadnarodna korporacia

b) tito spolo¢nost sa domédha svojho naroku, ktory jej sprava EU vyply-

va vodi $tétu a institacii EU.

Priam vizba medzi obéanom a $tatom je tak nahradend prave EU troju-
holnikovym vztahom, kym dualisticky charakter pravneho poriadku EU,
ktory od sidneho dvora EU vyzaduje spolupracu s vnutrostatnymi orgdnmi
¢lenskych $tatov, dalej transformuje charakter sudnictva a u¢innej kontroly.

Do ur¢itej miery mozno tiez konstatovat, ze vztah ob¢anov s vnutrostat-
nou administrativou sa Ciasto¢ne destabilizoval s administrativoym systé-
mom EU. Dal§im rozmerom bolo etablovanie véeobecného principu efektiv-
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nej sudnej ochrany a povinnosti informovat strany o dovodoch spravnych
rozhodnuti. Cast teoretikov dokonca opisuje pravo na riadnu stdnu ochranu
za princip tzv. ,vy$$ej“ hodnoty , ktory prevlada nad ostatnymi ,,a ma tstavny
zéklad“ aj v samotnom primarnom préave EU.

Pokial by som sa koncentroval ku zakladnému druhu klasifikacie kontroly
podla vzdgjomného pravneho vztahu kontrolovanym a kontrolujicim subjek-
tom mozno kontrolu rozliSovat na kontrolu vnutornua a kontrolu vonkajsiu.
Rovnaké druhy kontroly mozno identifikovat aj v ramci klasifika¢ného krité-
ria vo vztahu k subjektom kontrolu uskuto¢nujucim.

V ramci jednotlivych druhov vonkajsej kontroly mozno vo vztahu k nad-
narodnym aspektom identifikovat nasledovné druhy kontroly:

1. Kontrola vykondvany u¢tovnym dvorom EU. Uétovny dvor pred-
stavuje jednu z institucii EU, ktord ma podla kontrolné préavomoci
vo vztahu k spdsobu nakladania s finanénymi prostriedkami EU.
Uétovny dvor presktimava ¢ty vietkych prijmov a vydavkov EU.

2. Kontrola, ktora spociva v kontrolnych aktivitach vykonavanych eu-
répskym ombudsmanom.

Charta zdkladnych prav EU obsahuje vo svojich ¢lankoch ,,prévo na dobra
spravu veci verejnych’, ktoré ramcovo obsahuje pravo kazdého, aby instituacie,
orgén, trady a agenttry EU vybavovali jeho zaleZitosti nestranne, spravodlivo
a v primeranej lehote. V intenciach charty zdkladnych prav EU nielen kazdy
obéan EU, ako aj kazda fyzicka osoba, ktora ma bydlisko, alebo kazdé pravnic-
ké osoba, ktord m4 sidlo v ¢lenskom §tate EU, ma pravo ozndmit eurépskemu
ombudsmanovi pripady nespravneho uradného postupu, institdcii, organov,
tradov a agentur EU, s vynimkou stidneho dvora EU v ramci vykonu jeho
pravomoci.

Ombudsman vedie vy$etrovania, ktoré je potrebné na objasnenie podo-
zreni z nespravneho tiradného postupu v éinnosti organov a institucii EU:

a) na zaklade staznosti prostrednictvom ¢lena EP z vlastného podnetu,

b) v ramci moznosti sa ombudsman snazi spolu s prislusnym organom

alebo institaciou najst rieSenie na odstrdnenie nespravneho a vyba-
venie staznosti.

Ak ombudsman zisti pripad nespravneho tradného postupu, informuje
o tom dotknuty organ alebo instittcie a ak je to potrebné, predlozi navrhy
odporuicani.

Organ alebo institucie je povinny zaslat ombudsmanovi podrobné stano-
visko. Ombudsman potom odovzda spravu EP a prislu$nej institdcii, organu,
uradu alebo agentdre. Sprava moze uviest odporac¢anie. Ombudsman tiez in-
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formuje aj stazovatela o vysledkoch vySetrovania, o stanovisku dotknutého
organu alebo intittcie, alebo o pripadnych navrhovanych odporuaéaniach.
Ombudsman bezodkladne informuje stazovatelov o krokoch, ktoré urobil
vo veci staznosti.

3. Eurdpske spravne sidnictvo:

Tento prostriedok vonkajsej kontroly verejnej spravy mozeme ¢lenit
do dvoch zakladnych okruhov. Prvym je existencia a ¢innost eurépskeho
stdu pre Iudské prava v ramci medzinarodnej /medzivladnej/ organizacie,
ktorou je RE. Druhym je sudny systém nadnarodnej EU, ktory reprezentuje
sudny dvor EU aktuélne zlozeny z troch sadov.

Poslednym institatom, ktory ma nadnarodny charakter je vykon peti¢né-
ho préva, ktoré je tiez upravené v primarnom préve EU. Vyznam peticie ako
prostriedkom vonkajsej kontroly mozno vidiet v tom, Ze aj takouto formou je
mozné prostrednictvom EP upozornit na pripadné porusovanie prav jedno-
tlivcov zo strany ¢lenskych $tatov, ich organov, organov uzemnych samosprav,
¢i inych subjektov.

Peticiu EP st opravneni podavat jednotlivci /ob¢ania osoby s bydliskom
v jednom z ¢&lenskych $tatov EU/, ale aj organizécie, zdruZzenia /fyzickych
a pravnickych osoby/ so sidlom v EU. Peticia musi byt podand v jednom
z tradnych jazykov EU. Peticia sa musi tykat pravidiel vyplyvajucich z pri-
mérneho prava EU, zamestnanosti, ochrany spotrebitelov, Zivotného prostre-
dia a dalsich otazok.

Pokial peti¢ny vybor EP prehlasi peticiu za prijatelnt upovedomi osobu,
ktora ju podala a nasledne rozhoduje o dal$ich krokoch, ktoré budu potrebné
na jej vybavenie.
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A Globalizing Context of Control
in Public Administration'

JUDr. Ing. Bernard Pekdr, Ph.D.
Faculty of Law, Commenius University in Bratislava

In democratic states, public bodies and other mechanisms operate, and
their function is to guarantee control of activities of the executive in order to
protect public and private interests.

Regardless of how the control and system of control is conceived and how
it works, the absolute certainty, as far as achieving of defined goals is concer-
ned, does not exist.

In these purviews, legal theory talks about “the proportional certainty”. It
represents the achievable sufficient degree of trust under given conditions at
given costs, profits and risks.

The term “proportional certainty” profiles an opinion that uncertainty and
risks are related to the future, which cannot be predicted with certainty. Exter-
nal factors and influence of the controlling subject may also affect the ability
to achieve necessary goals. Restrictions and limits may consist of such facts
as follows: Possible error in subjective judgment in decision making, deter-
mination of control by defamation of two or more people, etc. Proportional
certainty also acknowledges that costs of control should not exceed its bene-
fits. Reaction decisions on risks and conduct of control must take account of
expenses and benefits. Costs are quantification of means of achieving certain
goals and economic enumeration of missed opportunities.

Control in its general meaning is an inevitable and necessary link of every
organized activity. Its point is examination, analysis, interpretation and con-
sequent correction of realized activity in order to reach the aims and goa-
Is of the organization. A legal definition of a term control does not exist in
the current legislation in the Slovak Republic. We will not find its generally
applicable definition in legal theory either, even individual legal theorists take
different views on relation and nature of activities, which constitute its object,
its division and individual subjects that conduct, or more precisely, against
which the control is conducted.

1 This paper was written under the grant VSeobecné spravne konanie provided by Slovak
Research and Development Agency, project no. APVV-0086-07.
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Control of Public Administration ensures that all necessary activities are
carried out in a corresponding range, direction and time. It guarantees recogni-
tion of the facts that is inevitable for prediction of development of controlled
event and for correct determination future goals. At the same time, it enables
to discover and consequently remove undesirable deviations discovered during
the control and thereby influence results of activities of controlled results.?

In general, we can say the term Public Administration was not effectively
used either in legal theory or in practice. Most current administrative law
theorists in their works point out the difficulty of positive definition of the
term Public Administration. One of the main reasons is the problem how
could such important phenomenon like administration be captured from the
point of view of one or more scientific disciplines.

Continuous decay of economic and social sciences brings into the proce-
dure only further and further obstacles and pitfalls that are more of an anta-
gonizing nature towards creation of unified and generally applicable definiti-
on of the term administration. Hence in the sense of the above mentioned a
number of definitions of the term administration and its descriptions could
be identified. However none of them can be absolutized in the sense that it
would bring, with regard to focus of current Public Administration, a satis-
factory result.

Thus it is important in these regards to think of global aspects and heading
of the law of ,,Public Administration” and supranational context of admini-
strative law, which not only determines, but also dominates in regulation of
Public Administration.

The representatives of common law legal theory also contemplate within
the purviews of “New Public Management” and state possible shift from the
basic elements and attributes heading to a “regulated state”.

With a bit of abstraction, beginning with several pragmatic experience a
conclusion with economic sense may be drawn that the dominating deter-
minants in this regard are efficiency and effectiveness, while these could be
understood as a sort of an extension of a “price of money” context mediated by
an audit required through classical procedural value of the administrative law.

In this regard, we could notice that public law is losing its sense and its
sphere is being gradually eliminated. In purviews of such development, seri-
ous warnings exist in relation to arising positions of “the new order”, within
which territorial enumeration of borders does not any longer correspond with
the area or limits of political authority over the economy and society.

2 Skultéty P, Spravne pravo hmotné, VSeobecné ¢ast, VOPF UK Bratislava 2006
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There have appeared structures of a new power that consist in industry,
commercial activities, where access to knowledge and information is contro-
lled through media and information technologies. Globalization results from
the change of balance of powers in direction from public towards private fac-
tors, with interference in relation with “a state democracy” on the basis of
which, the trust towards regulation is built. The result is enhancement of busi-
ness activities in relation with multinational corporations that are less bound
to the individual states, national interests. In this regard, we may state overall
weakening of a national-state element.

Some authors distinguish global change in the sense of government, rela-
ted to aspects of privatization, liberalization, deregulation, fiscal cost reduc-
tion, economic and momentarily integration and various political innovati-
ons associated with paradigms of “New Public Management”. The result is the
limitation of government intervention and tasks of a positive state, especially
its influence on taxation and expenses in a parallel with enhancement of deci-
sion-making and rule-making powers, i.e. position in the sense of a regulating
state.

Some of the legal theorists begin to think on terms of “the global era of
administrative law”, in the spirit of discovering postmodern forms of gover-
nment of the “new public management”. Normalization in the above menti-
oned meaning too is more understood within the private sphere and private
law, i.e. individual components more and more often point out exclusion of
“state” and traditional forms of management.

“Public law theorists” are, we may say, in a defensive position and attempt
to implement new sphere of action, they argue by requirement of application
of public law in contractual relationships arising in global market. System,
in which the line between public and private sphere is clearly defined, is in
principle thereby shaken in its foundations.

In comparison with national systems, the legal system and mechanism
of government and administration in the European Union lack both cultu-
ral and constitutional context. Although the “representative” democracy of a
classical kind was not created “from below”, by an evolutionary development
like in traditional legal cultures, the legal order of the European Union expan-
ded into administrative relations and into regulation of private sphere, as well.
Pervasive “ideology of market”, which is the essence of the four freedoms,
most quickly gained a constitutional statute.

Theory of integration as a genetic code is transferred to judicial frame-
work continually driven by the court in Luxembourg. Since the two very first
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and basic decisions of the Court of Justice principles of immediate applicabi-
lity and precedence of EU law, which imposed an obligation to apply law of
the Union as well as national law upon national administrative and judicial
bodies, have been established. Here the question rises where these principles
come from. The Court of Justice of European Union finds inspiration fore-
most in national legal orders of the Member states and especially in “so called
common principles of the Member states”

Bearing in mind the method applied by the Court of Justice for develop-
ment of European administrative law it has become obvious that the law of
the European Union serves as a reservoir and source of knowledge. Appli-
cation of a comparative method on national legal principles almost always
attempts to find a solution, which would be the most compatible with the legal
order of the Union and which would correspond the most with its goals. In
other words, legal order of the Union functions with “borrowed” principles,
which had been interpreted in the light of sometimes completely different
mentality and collection of meaning. New and original principles are created,
for instance the principle of loyal cooperation of all Public Administration
bodies of the Member states, since December 1, 2009 also expresis verbis an-
chored in Article 4 (3) Treaty on EU. However, it should be noted that the law
of European Union more and more consists of rules of the Commission, its
practices, codes of conduct and procedures, which appears for instance in the
fields like regulation of public procurement, competition and other activities.
In spite of it, amount of rules is created directly, or more precisely based on
the case law of the Court of Justice and the principles derived thereof only.

We may state an undeniable influence of the Commission on the case law
of the Court of Justice, which is represented in every sphere of its activity.
It may be added that through its legal service the Commission submits its
written observation in cases where it is not a party to proceedings. Personal
exchange between both institutions is also interesting.

The Court of Justice of the European Union was on the other hand ali-
ke criticized for insufficient protection of individuals’ rights in comparison
with the European Court of Human Rights, for instance in case of effective
guarantee of right of defense in administrative court proceedings. If the regu-
lation powers of the Commission are subject of dispute, the Court of Justice
clearly tends to incline to the efficient achievement of the goals stipulated by
the establishing treaty and carried out by the Commission. Classic theories of
control understand the role of courts and administrative law as a protection
of citizens and individuals against the state. If the cited idea is translated into
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functioning of the Union law, two different elements should be pointed out.
In practice, direct relations between institutions of Union and its citizens are
typically limited. Through its institutions EU, acts on the Member states while
their competence remains limited and centers on the internal market.

Consequences are as follows:

a) individual, who seeks protection of basic human rights, is mostly a
corporate multinational entity, mostly multinational corporation

b) this corporation claims its right resulting from EU law against the
state and EU institutions

Direct link between a citizen and a state is thus replaced by the EU trian-
gle relation while the dualistic nature of the EU legal order, which requires
cooperation of the Court of Justice of EU with national bodies of the Member
states, further transforms the nature of judiciary and effective control.

To some extent, we may state that relationship between citizens and na-
tional administration had been destabilized by the administrative system of
the EU. Establishment of a general principle of effective judicial protection
and duty to provide parties with the reasons for administrative decisions was
the next dimension. Part of legal theory actually describes the right of proper
judicial protection as the principle of “a higher” value, which prevails over the
other principles and “has a constitutional grounds” just in primary EU law.

If I focus on basic classification of control according to mutual legal re-
lationship between controlled and controlling subjects, the control divides
into internal control and external control. The same types of control might be
identified according to the classifying criterion in relationship towards sub-
jects that carry out the control.

Within the individual types of external control in relationship towards
multinational aspects following types of control can be identified:

1. Control carried out by the European Court of Auditors. The Euro-
pean Court of Auditors is one of the EU institutions that are vested
with controlling powers in relation to management of EU funds. The
Court of Auditors checks accounts of incomes and expenses of EU.

2. Control, that is based on controlling activities carried out by the Eu-
ropean Ombudsman. The EU Charter of Fundamental Rights con-
tains in its articles “right to good administration”, which generally
stipulates right of every person to have his or her affairs handled im-
partially, fairly and within a reasonable time by the institutions and
bodies of the Union.
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Pursuant to the EU Charter of Fundamental Rights any citizen of the Uni-
on and any natural or legal person residing or having its registered office in a
Member State has the right to refer to the Ombudsman of the Union cases of
maladministration in the activities of the Community institutions or bodies,
with the exception of the Court of Justice and the Court of First Instance
acting in their judicial role.

The Ombudsman conducts investigation necessary to clarify a suspected
maladministration in institutions and bodies of EU:

a) Based on the complaint sent to the Ombudsman through a Member

of European Parliament or on own initiative of the Ombudsman

b) Within his/her possibilities, the Ombudsman seeks a solution to red-

ress the problem and handle the complaint in cooperation with the
institution concerned.

In case the Ombudsman considers a need to clarify a suspected maladmi-
nistration justified, he/she refers the matter to the institution or body concer-
ned and if necessary drafts recommendations.

Body or institutions concerned are required to reply to the recommenda-
tion in detail. The Ombudsman then reports to the European Parliament and
institution, body, office or agency concerned. The report may introduce the
recommendation. The Ombudsman also informs the complainant about the
result of investigation, and the statement of the institution or body concerned,
or about the recommendations if drafted. The Ombudsman informs the com-
plainants without delay about steps he took in their case.

3. Administrative Justice in Europe:

This means of external control of Public Administration can be divided into
two basic circuits. The first is the existence and activities of European Court
of Human Rights with the international/intergovernmental/ organization,
which is the Council of Europe. The second is the system of supranational EU,
which is represented by the European Court of Justice currently composed of
three courts.

The last institute of a supranational nature is the right of petition, which
is also governed in primary law of EU. Meaning of petition as a means of ex-
ternal control is that even this form enables to alert to possible infringements
of individuals’ rights by the Member states, their bodies, bodies of land self-
-administration or other subjects.

Petition to the EP can be submitted by individuals/citizens of the Union
residing in a Member states as well as legal persons/organizations, associa-
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tions/ of natural and legal persons having its registered office in a Member
State. Petition must be submitted in one the official languages of the EU. A pe-
tition must relate to rules resulting from the primary law of EU, employment,
consumer protection, environment and other issues.

If the EP committee declares petition admissible it informs the petitioners
and consequently decides what further actions are necessary.

207






Ochrana pred necinnosti uzemnich
samospravnych celkil — vybrané otazky'

JUDry. Sonia Pospisilovd
Pradvnickd fakulta, Univerzita Palackého v Olomouci

1. Ustavni zakotveni izemni samospravy

Uzemn{ samospréva je znakem kazdého demokratického pravniho statu.
Naé$ astavni poradek zahrnuje garanci samospravy uzemnich samospravnych
celkdt mezi zakladni ustanoveni Ustavy Ceské republiky ¢. 1/1993 Sb., a to
v ¢ldnku 8. Uzemni samospréavé se Ustava Ceské republiky vénuje dale v hlavé
sedmé, v ¢l. 99 vymezuje uzemni ¢lenéni Ceské republiky na obce, které jsou
zakladnimi Gzemnimi samospravnymi celky a na kraje, které jsou vy$$imi
tizemnimi samospravnymi celky. Ptivodné Ustava CR pocitala se zavedenim
vy$$i uzemni samospravy ve formé zemi nebo kraju s tim, Ze jejich vytvoreni
¢i zruseni svéfila vylu¢né ustavnimu zakonu. Tento zdkon byl ptijat v roce
1997, tedy aZ po péti letech od ptijeti Ustavy CR, jednalo se o ustavni zdkon
¢. 347/1997 Sb., o vytvoreni vyssich izemnich samospravnych celkt a o zmé-
né stavniho zdkona ¢ 1/1993 Sb., Ustava CR, jimz bylo s ti¢innosti od 1. led-
na 2000 vytvoreno celkem ¢trndct kraji, véetné hlavniho mésta Prahy, jemuz
bylo pfiznano postaveni vys$siho uzemniho samospravného celku.?

Samospravou v ustavnim pojeti rozumime tstavné zarucené pravo uzem-
nich samospravnych celktl jako tzemnich spolecenstvi obéanti samostatné
rozhodovat v ramci zakona o svych zaleZitostech. Nositelem tstavné garanto-
vaného prava na samospravu je tedy tizemni spolecenstvi ob¢ant, které pti re-
alizaci vefejnych zajmi sleduje spole¢né cile. Mezi zékladni znaky samospravy
fadime decentralizaci, jejiz podstatou je samostatné rozhodovani o vlastnich
zalezitostech, dale demokracii, jeZ se projevuje aktivni Gcasti jednotlivce na fi-

zeni véci vefejnych a v neposledni fadé je znakem samospravy i ekonomicka

1 Prispévek vznikl v ramci projektu Aktualni otazky vyvoje prava ¢. SGS_PF_2010_001.

2 Ustavnim zdkonem ¢&. 347/1997 Sb., o vytvoreni vys$ich Gzemnich samosprévnych celki
a 0 zméné Gstavniho zdkona ¢&. 1/1993 Sb., Ustava CR byl zrusen i ¢l. 103 Ustavy CR, dle
néhoz o nazvu vyssiho uzemniho samospravného celku mélo rozhodovat jeho zastupitel-
stvo. Ke zméné nazvii ¢tyt krajii doslo ustavnim zakonem ¢. 176/2001 Sb., kdy Budéjovicky
kraj zménil nazev na Jihocesky, Jihlavsky kraj na Vysocina, Brnénsky kraj na Jihomoravsky
a Ostravsky kraj na Moravskoslezsky.
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nezavislost na statu, spocivajici v samostatném rozhodovani finan¢nich otazek
a samostatném hospodareni s vlastnim majetkem podle vlastniho rozpoctu.’
Uzemni samospravné celky vychazi soucasné z osobniho, tzemniho a eko-
nomického zékladu. Jedna se o rtizné, vzajemné propojené a podminujici se
stranky samospravného postaveni obci.* Jako vefejnopravni korporace jsou
vybaveny samospravnymi organy s prislusnymi ptisobnostmi a pravomocemi.
Zde se projevuje podstatny vliv a podil ob¢ant ptislusné obce ¢i kraje na jeji
spravé. Samosprava ma totiz zaroven politicky obsah, a to ve smyslu ¢l. 21 odst.
1 Listiny zékladnich prav a svobod (usneseni predsednictva CNR ¢. 2/1993 Sb.,
o vyhlageni Listiny zakladnich prav a svobod jako soucasti tstavniho poradku
Ceské republiky — déle jen ,,Listina“). Ob&antim je ptiznno pravo podilet se
na spravé vefejnych véci, a to bud primo cestou realizace svého hlasovaciho
prava v mistnim referendu a krajském referendu® nebo prostednictvim svych
zastupctl, zvolenych ve volbach.® Obc¢any volenymi organy jsou zastupitelstva
obci a kraju, organy s ¢tyfletym funkénim obdobim, jako nejvyssi samosprav-
né organy a zastupitelské sbory tzemnich samospravnych celkt. Od zastupitel-
stev obci a krajti je odvozovano postaveni dalsich organti obci a krajii, konkrét-
né vymezené zakony, a to zakonem ¢. 128/2000 Sb., o obcich (obecni ztizeni)
a zdkonem ¢. 129/2000 Sb., o krajich (krajské ztizeni).

V Ceské republice se uplatiiuje model tzv. smigené tizemni spravy, histo-
ricky vychdzejici z némeckého systému, kdy na tirovni obci se spole¢né vyko-
nava jak samosprava, tak v ur¢itém rozsahu i statni sprava. Organizace ¢eské
uzemni spravy s vSeobecnou vécnou pusobnosti je v sou¢asné dobé predsta-
vovana jednak mistni, tj. obecni Grovni organizace verejné spravy a dale vyssi
uzemni spravou na krajské urovni.” Zdkony upravujici postaveni uzemnich
samospravnych celki jak u obci, tak u kraju rozlisuji jejich dvoji ptisobnost.
Kromé samostatné piisobnosti, kdy jde o vykon vlastni samospravné moci
se jedna i o pfenesenou pusobnost, tj. vykon statni spravy organy obce nebo
organy kraje v tom rozsahu, v némz ji stat na né zakonem delegoval.

3 Srov. ¢l 101 odst. 3 Ustavy CR.

4 Blize srov. PRUCHA, Petr. Sprévni pravo, Obecna ¢ast. 7. vydani. Brno: MU a Doplnék,
2007, s. 203-207.

5  Zakon ¢. 22/2004 Sb., o mistnim referendu, v platném znéni. Zakon ¢. 118/2010 Sb.,
o krajském referendu a o zméné nékterych zakont.

6  Blizsi vymezenivoleb do zastupitelstev izemnich samospravnych celk je svéfeno zakontim,
a to zdkonu ¢. 152/1994 Sb., o volbach do zastupitelstev v obcich, v platném znéni a zakonu
¢.130/2000 Sb., o volbach do zastupitelstev krajd, v platném znéni.

7 PRUCHA, Petr. Sprévni préavo, Obecnd ¢ast. 7. vydani. Brno: MU a Doplnék, 2007, s. 177.
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Uzemnim samospravnym celkiim je pfiznano rovnéz opravnéni k vyda-
vani podzakonnych pravnich predpist, a to pro své tizemni obvody a k pl-
néni svych tkolt. Ustavni potddek rozliduje dvoji normotvorbu tuzemnich
samospravnych celkil. Zastupitelstva izemnich samospravnych celkt Ustava
CR v ¢l. 104 odst. 3 zmociiuje v mezich jejich ptisobnosti k vyddvani obecné
zavaznych vyhlasek, zatimco provadéci normotvorba organt tzemnich sa-
mospravnych celki ve smyslu ¢l. 79 odst. 3 Ustavy CR ptipada v Gvahu jen
na zékladé a v mezich zékona.® Zastupitelstviim kraje navic Ustava CR v ¢l. 41
odst. 2 svéfuje zakonodarnou iniciativu.

Vidi statu maji obce a kraje relativné autonomni postaveni. Stat miize do
jejich ¢innosti zasahovat jen vyzaduje-li to ochrana zédkona a jen zptsobem
zakonem stanovenym.’ V pripadé nezakonného zasahu statu maji uzemni sa-
mospravné celky pravo na soudni ochranu své samospravy. V tvahu pripada
jednak kompeten¢ni zaloba k Nejvy$$imu spravnimu soudu, jednak dstavni
stiznost k Ustavnimu soudu.

2. Prostfedky ochrany pied ne¢innosti spravnich organu

Ve spravnépravnich vztazich vystupuji jednotlivci predev$im v pozici
adresatt verejnospravni ¢innosti, ale mohou v nich vystupovat rovnéz jako
uredni osoby, reprezentujici spravni organ. Pro ucely tohoto pojednani svou
pozornost zaméfim vyluéné na garanci prav osob v pozici adresati verejné
spravy.

Pravo na soudni a jinou pravni ochranu, garantované kazdému Listinou,
zahrnuje zaklad celé fady kontrolnich mechanismi, ovliviiujicich chovani
jednotlivce i statu. Nezastupitelné misto mezi organy statu, jejichz poslanim
je zakonem stanovenym zptisobem poskytovat ochranu praviim, maji organy
moci soudni.’® Spravni organy patfi mezi subjekty, které zajistuji tzv. jinou
pravni ochranu (ve smyslu jinou nez soudni) s tim, Ze jejich primarnim tko-
lem je na zakladé a v mezich zdkona uplatiiovat, prosazovat a chranit vefejny
zéjem. Cini tak prosttednictvim tady proceduralnich postupt, na néz pravni

8  Jedna se o pravni predpisy obci a krajii, vydavané na zakladé zdkonného zmocnéni Radou
obce ¢i Radou kraje ve formé nafizeni obci a natizeni krajti.

9 Srov. ¢&l. 101 odst. 4 Ustavy CR, § 7 odst. 1 zakona & 128/2000 Sb., o obcich, § 2 odst. 1 z4-
kona ¢. 129/2000 Sb., o krajich.

10  Ustanovenim ¢l. 36 odst. 1 Listiny garantovany svobodny pristup k soudim je doplnén vy-
slovné zakotvenym pravem na zdkonného soudce. Pozadavky vyplyvajici z prava na zdkon-
ného soudce rozebira napt. FILIP, Jan in Ustavni pravo. 1. dil. Brno: Pravnicka fakulta MU,
1993, s. 145.
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rad klade prisné pozadavky, a to zejména smétuji-li vné verejné spravy viici
jejim adresattim.

Ustavni zdklad prav osoby v postaveni i¢astnika jakéhokoli pravniho pro-
cesu, jehoz vysledkem je konkrétni rozhodnuti ovliviujici jeho pravni posta-
veni, je obsazen v hlavé paté Listiny. Pokud jde o provedeni jednotlivych usta-
noveni hlavy paté Listiny na trovni zakona, jde zejména o pravni predpisy
prava procesniho, upravujici fizeni pred soudem dle jednotlivych typii soudni
pravomoci''. Zaklad pravni tpravy procesniho spravniho prava tvori zejména
obecnad uprava spravniho fizeni, obsazena v zakoné ¢. 500/2004 Sb., spravnim
radu. Zvlastni spravni fizeni je véci pravni upravy zvlastnich zakond, pro néz
zpravidla plati pravidlo subsidiarniho pouziti spravniho radu.

Spravni organy vyznamnym zptisobem ovliviuji pravni postaveni fyzic-
kych a pravnickych osob jako adresatii vefejné spravy. Déje se tak nejen pro-
stfednictvim vydavani spravnich aktd jako vysledkd konkrétni rozhodovaci
¢innosti ve spravnim fizeni, ale rovnéz prostredictvim vydavani abstraktnich
aktl normativni povahy. Je zfejmé, Ze i nec¢innost spravnich organa se adre-
satt verejné spravy bezprostredné dotyka, zejména tehdy, kdyz zdkon nositeli
verejné spravy uklada realizovat predvidanou formu ¢innosti ¢i uplatnit sta-
novené postupy, vétsinou ve stanovené lhuté. Listina v ¢l. 38 odst. 2 garantuje
kazdému pravo, aby jeho véc byla projednana bez zbyte¢nych pritahti a v jeho
pritomnosti a aby se mohl vyjadrit ke vSem provadénym dukazim. Ackoli
pojem ,,zbyte¢né prutahy® neni na$im pravnim radem vyslovné definovan, je
tfeba pod timto pojmem rozumét ne¢innost v tom nej$ir$im smyslu, tj. jakou-
koli ne¢innost statnich organti véude tam, kde zakon statu uklada povinnost
konat. V. Mikule u problému necinnosti spravnich organt upozornuje na sku-
te¢nost, Ze nositelé verejné spravy jsou casto limitovani faktickymi, nikoli
pravnimi prekazkami, které jim brani jednat bez pritaht.'? Tato realna ome-
zeni lze vysledovat zejména u tzv. béznych obci, resp. obci s béznymi obecni-
mi arady, tedy obci, jez Fadime do tzv. prvni povéfenostni kategorie', jez jsou

11 Zakon ¢. 99/1963 Sb., obcansky soudni fad, zakon ¢. 141/1961 Sb., o trestnim fizeni
soudnim (trestni rad), zdkon ¢. 150/2002 Sb., soudni fad spravni, zdkon ¢. 182/1993 Sb.,
o Ustavnim soudu.

12 Srov. MIKULE, Vladimir in HENDRYCH, Dusan a kol. Spravni pravo. Obecna ¢ast. 6.
vydani. Praha: C. H. Beck, 2006, s. 701.

13 Ke konkretizaci pravniho postaveni obci a kraji v novém organiza¢nim pojeti izemni ve-
fejné spravy po zaniku okresnich tradi doslo pfijetim zakona ¢. 313/2002 Sb., ktery nove-
lizoval zédkon ¢. 128/2000 Sb., o obcich a zakona ¢. 231/2002 Sb., ktery novelizoval zakon ¢.
129/2000 Sb., o krajich. Kompetence vykonu statni spravy okresnimi arady byly k 1.1.2003
(¢innost okresnich uradu byla legislativné ukoncena k 31.12.2002) prevedeny predevsim do
tzv. pfenesené piisobnosti obci, kvantitativné mensi rozsah vykonu agendy okresnich urada
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povéfeny vykonem zakladniho rozsahu prenesené piisobnosti. V praxi vedou
prvostupniové spravni fizeni obce, resp. jejich organy, ojedinéle ve vécech sa-
mostatné ptisobnosti, ¢astéji vSak ve vécech ptsobnosti prenesené. Fakticka
omezeni, spocivajici napf. v nevyhovujici organizaci, v nedostate¢ném per-
sonalnim vybaveni z hlediska po¢tu nebo kvalifikace pracovnikit mohou tzv.
béznym obcim ¢init problémy s vedenim spravniho fizeni a zejména jeho
v¢asnym ukoncenim.'

Problematika ne¢innosti a prutahi ve spravnim fizeni je feSena primarné
spravnimi organy. Prostfedky ochrany pred necinnosti ve spravni linii maji
vzdy prednost, k ndpravé by optimalné mélo dojit uvnitt organiza¢ni struk-
tury organt vefejné spravy v ramci prislusnych instan¢nich vztahii a dozoro-
vé ¢innosti ze strany nadfizenych spravnich organt. Zakladni pravni ramec
pro odstranéni nezakonné necinnosti spravniho organu vytvari ustanoveni
zakona ¢. 500/2004 Sb., spravniho fadu (dale jen ,,spravni rad“). Konkrétné se
jedna o ustanoveni § 6 odst. 1 spravniho fadu, zakotvujici jednu ze zakladnich
zasad ¢innosti spravnich organtl, zasadu rychlosti a hospodarnosti postupt
spravnich organtl. Spravni fad dale v § 71 stanovi pro spravni organ zavazné
lhiity pro vydani rozhodnuti nebo jinych tkont. Je tfeba pfipomenout, ze sta-
noveni lhut pro vydani rozhodnuti spravnim fddem ma ve vztahu k zvlastnim
zakonum, regulujicim jednotliva odvétvi spravni ¢innosti, subsidiarni cha-
rakter. Jadrem reseni problematiky nec¢innosti spravnich organti je ustanoveni
§ 80 spravniho fadu, vénované opatfenim proti nec¢innosti, pokud spravni
organ, ktery fizeni vede, nec¢ini ukony ve lhiité zakonem stanovené, a kde neni
stanovena, ve lhuté priméfené. Jestlize zakon zadnou lhiitu pro urcity tkon
spravniho organu vyslovné nestanovi, je tfeba vychazet z toho, Ze musi jit
o lhttu ,,pfimérenou” (srov. § 6 odst. 1 spravniho radu), jejiz konkrétni délka
se muze lisit u jednotlivych usekt verejné spravy, neméla by se véak s ohledem
na zasadu legitimniho o¢ekavani lisit v jednotlivych skutkové shodnych nebo
podobnych pripadech.

byl preveden do tzv. pfenesené pusobnosti krajii. Obce se pro potteby diferenciace pri vyko-
nu statni spravy ¢leni do tfi odstupniovanych kategorii. Tyto tfi katogorie P. Priicha oznacuje
jako ,povéfenostni kategorie ¢i urovné®, v praxi zjednodusené oznac¢ované rimskymi ¢isly
jako obce I., obce II. a obce III. Obce I. jsou tzv. bézné obce, resp. obce s bézZnymi obecnimi
urady, obce II. jsou obce s povérenymi obecnimi tGfady a obce III. jsou obce s rozsifenou
puisobnosti. Blize viz PRUCHA, Petr. Sprévn{ pravo, Obecna ¢ast. 7. vydani. Brno: MU
a Doplnék, 2007, s. 208 - 210.

14  D. Hendrych podotyka, ze nejvétsi potencial odbornosti se koncentruje do centralnich tra-
di a snizuje se smérem k niz$im spravnim Grovnim az k zanaedbatelnému poctu odbornych
pracovnikii na nejnizsich stupnich, jimiz jsou v CR obce. Srov. HENDRYCH, D. Spravni

véda - Teorie vefejné spravy. 3. vyd. Praha: Wolters Kluwer CR, a. s., 2009, s. 63.
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Pokud zakon zaklada ucastnikovi spravniho fizeni subjektivni pravo
na vytizeni véci v urcité lhuté, tedy je-li vydani spravniho rozhodnuti for-
mulovano narokové, musi mu byt také umoznéno domahat se ochrany to-
hoto svého prava u soudu. Prostfednictvim zaloby proti ne¢innosti v rezimu
zakona ¢. 150/2002 Sb., soudni rad spravni se lze domdhat, aby soud ulozil
spravnimu organu povinnost vydat rozhodnuti ve véci samé nebo osvédéeni
ve lhité, kterou soud v rozhodnuti uréi a ktera je pro spravni organ zavazna.
Podminkou podani této zaloby ve spravnim soudnictvi je bezvysledné vycer-
pani prostredki, které stanovi k ochrané pred necinnosti spravni rad. Prak-
ticky je mozné se na soud obracet az v pripadé, ze nadrizeny spravni organ
opatreni proti ne¢innosti nepfijme nebo na zadost o zahdjeni fizeni z moci
uredni nereaguje. Ochrané pred neéinnosti poskytované ve spravnim soud-
nictvi se bliZze vénuji v kapitole ¢tvrté tohoto prispévku.

Necinnost spravnich organt mtize byt za urcitych podminek posuzovana
rovnéz jako tzv. nespravny tredni postup ve smyslu zakona ¢. 82/1998 Sb.,
o odpovédnosti za skodu zptisobenou pfi vykonu verejné moci rozhodnutim
nebo nespravnym ufednim postupem. Pravo na nahradu skody, zptisobenou
nezakonnou necdinnosti statnich organd nebo organti tizemnich samosprav-
nych celkt ma ten, komu $koda vznikla. Vzhledem k absolutni povaze tohoto
specialniho druhu soukromopravni odpovédnosti se odpovédné subjekty své
odpovédnosti nemohou zprostit.'* Nahrada $kody zahrnuje jak vlastni $ko-
du, véetné nakladu fizeni a zastoupeni, tak usly zisk. Po novelizaci zakona
¢. 82/1998 Sb. zakonem ¢. 160/2006 Sb. se bez ohledu na to, zda byla nesprav-
nym ufednim postupem ve formé necinnosti zptisobena skoda, poskytuje téz
primérené zadostiuc¢inéni za vzniklou nemajetkovou tjmu. Forma zadosti-
udinéni je penézita, jestlize nemajetkovou ujmu nebylo mozno nahradit ji-
nak a samotné konstatovani poruseni prava by se nejevilo jako dostacujici.
Pii stanoveni vySe nemajetkové Gjmy se prihlizi k zavaznosti vzniklé Gjmy
a k okolnostem, za nichz k ujmé doslo."”

15 §§ 79 az 81 zdkona ¢. 150/2002 Sb., soudniho radu spravniho.

16  Pro vznik odpovédnosti statu a izemnich samospravnych celkt v rezimu zakona ¢. 82/1998
Sb., o odpovédnosti za $kodu zptisobenou pii vykonu vefejné moci rozhodnutim nebo
nespravnym ufednim postupem se vyzaduji jen objektivni znaky, a to protipravni jednani,
vznik $kody a pricinna souvislost mezi nimi, nikoli subjektivni, kterym je zavinéni.

17  Pfi stanoveni konkrétni vyse priméfeného zadostiucineni prislusny organ dle § 31a odst.
3 zéakona ¢. 82/1998 Sb., o odpovédnosti za $kodu zptisobenou pii vykonu verejné moci
rozhodnutim nebo nespravnym tfednim postupem prihlizi zejména k celkové délce fizeni,
sloZitosti fizeni, jednanim dotcenych osob, kterym prispély k pratahtim v daném postupu
a k tomu, zda vyuzily dostupnych prostredka zpusobilych odstranit pratahy, postupu
organu béhem vytizovani véci a vyznamu véci pro dotéenou osobu.

214



K ochrané pred necdinnosti spravnich organt miize byt povolan také
Ustavni soud, ktery takové ptipady podle ¢l. 87 odst. 1 pism. d) Ustavy CR
posuzuje jako ,jiny zdsah organu verejné moci tstavné zarucenych zéklad-
nich prév a svobod* Ustavni soud je kompetentni k posuzovani jak piipadii
nevydani rozhodnuti, tak pfipadti pritaht a nezakonné necinnosti prislus-
nych spravnich organd, jimiz zasahly do ustavné zarucenych prav. Je vSak
tfeba pfipomenout, Ze Gstavni stiznost predstavuje az podpirny prostiedek
k ochrané zékladnich prav, jehoz podani musi predchazet vycerpani véech
ostatnich prostiedkil k ochrané prav stéZovatele.

Dulezitou instituci, povolanou k ochrané osob pred jednanim uradi a dal-
$ich instituci uvedenych v zakoné, pokud je v rozporu s pravem, neodpovida
principtim demokratického pravniho statu a dobré spravy, jakoz i pred jejich
necinnosti, je Verejny ochrance prav.”® S podnétem se na Vefejného ochrance
prav muze obrétit kazdy, musi vSak jit o véc, ktera patti do jeho pisobnosti. Po-
dani podnétu se nezpoplatiuje. Prestoze Verejny ochrance prav nedisponuje
pravomoci namisto organu verejné spravy rozhodovat o ur¢ité véci, svou ¢in-
nosti ptisobi k tomu, aby se prislusné organy véci fadné a véas zabyvaly. Pfi Se-
treni podnétl je Vefejny ochrance prav opravnén vyzadovat od prislusnych
organu verejné spravy soucinnost, kterou jsou mu v mezich své ptisobnosti
povinny poskytnout. Verejny ochrance prav ma moznost neformalniho pre-
$etfeni podnétu, v ramci mistniho ohledani muze realizovat navstévu dotce-
ného spravniho uradu, kterd miize byt efektivnéjsi i s ohledem na skute¢nost,
ze vétsina spravnich fizeni je ovladdna zasadou pisemnosti a veskerd komuni-
kace spravniho uradu s u¢astniky fizeni se zpravidla vytizuje koresponden¢né.
Zjisti-li Vefejny ochrance prav poruseni pravnich predpist ¢i jind pochybeni
a urad nereaguje na jeho vyzvu k napravé, miize navrhnout opatfeni k ndprave,
véetné provedeni tkont k odstranéni necinnosti.'” Ackoli Vetejny ochrance
prav nema pravni nastroje k ptimému ovliviiovani rozhodovani a jinych po-
stuptl organti vefejné spravy, jeho stanoviska jsou diky jeho spole¢enské i mo-
ralni autorité spravnimi urady fakticky uznavana a respektovana.

18  Srov. § 1 zakona ¢. 349/1999 Sb., o Vefejném ochranci prav.

19 Srov. § 19 zakona ¢. 349/1999 Sb., o Vefejném ochranci prav. Pokud je utad i po uplynuti
lhiity tficeti dnti nadale necinny nebo sice provede opatfeni k napravé, ale ta jsou podle
nazoru Verfejného ochrance prav nedostate¢na, vyrozumi nadfizeny tfad. Neni-li takového
uradu, vyrozumi vladu a muze také o svych zjisténich informovat vefejnost. Takto muize
Vetejny ochrance prav postupovat i v pfipadé, ze Grad v pribéhu $etfeni neplni ve vztahu
k nému své povinnosti. (Povinnost sou¢innosti spociva zejména v povinnosti poskytovat
informace a vysvétleni, predkladat spisy a jiné pisemnosti, sdélit stanoviska ke skutkovym
a pravnim otdzkam, provést ochrancem navrhované dikazy, provést tikony dozoru, které
ochrance navrhne.)
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3. Nec¢innost uzemnich samospravnych celki

Pravni Gprava obci a krajii vychazi z respektovani autonomie jejich samo-
spravného postaveni. Krajim a jejich organtim je ve vztahu k obcim a jejich
organtim sice pfizndno postaveni vyssi, ne vsak nadfizené irovné samospravy.
Obecné vztahy mezi organy téchto verejnopravnich korporaci funguji na bazi
spoluprace a vzajemné soucinnosti.®® Je tfeba pfipomenout, Ze ustavni pora-
dek obci v ramci Gizemni samospravy pfiznava obecnou piisobnost. Je-1i tedy
urcita véc svéfena do plisobnosti uzemni samospravy a neni pfitom vyslovné
svéfena do plisobnosti kraje, pak plati, ze jde o plisobnost obce (tzv. zbytkova
klauzule pro vykon samospravy).”! Zakon uklada krajiim ve vztahu k obcim
povinnost predchoziho projednani opatfeni dotykajicich se pisobnosti obci,
pokud je to mozné.”> Obdobna povinnost je ulozena rovnéz statnim organtim
ve vztahu ke krajiim s tim, Ze kraj ma i pravo vyjadfovat se k navrhiim statnich
organt, které se dotykaji jeho ptisobnosti.

Z hlediska uplatnéni opatfeni proti ne¢innosti podle spravniho fadu je
klicové urceni nadfizeného spravniho organu. Nadfizenym spravnim orgé-
nem je ten spravni organ, o kterém to stanovi zvlastni zakon. Neurcuje-1i jej
zvlastni zakon, je jim spréavni organ, ktery podle zdkona rozhoduje o odvo-
lani, poptipadé vykonava dozor.”® Nadfizeny spravni organ musi pti rozho-
dovani o prijeti adekvatniho opatfeni proti ne¢innosti spravniho organu re-
spektovat rozdily v zakonem predvidanych typech opatreni podle toho, zda
jde o véc spadajici do samostatné pisobnosti nebo do prenesené plisobnosti
ptislusného izemniho samospravného celku. Rozdily se totiz neprojevi pouze
v konkrétnich instancich vztazich, ale i v tom, ze zasahy nadfizenych sprav-
nich organt vii¢i ne¢innym orgdniim uzemnich samospravnych celkil pfi
vykonu jejich samostatné pisobnosti jsou limitovany na dvé v tvahu pficha-
zejici opatfeni proti ne¢innosti. Prvnim z nich je opatfeni spocivajici v pri-
kazani nec¢innému ve stanovené lhité ucinit opatfeni ke zjednani napravy ¢i
vydat rozhodnuti. Druhym opatfenim je tzv. prolongace, kdy lhtita pro vydani
rozhodnuti je ne¢innému spravnimu organu priméfené prodlouzena, pokud
lze diivodné predpokladat vydani rozhodnuti ve véci v této nové 1huté a ta-

20 Odrazem této spolupréce je i jeji zakonna uprava v obecnim a krajském zfizeni, dle niz
jsou organy obci a krajii povinny si vzdgjemné a bezplatné poskytovat udaje pro vykon své
puisobnosti. Vzhledem k existujicim instan¢nim vztahtim kraji a ministerstev je vzajemna
vyména daji a informaci zdkonem uloZena i na téchto trovnich.

21 Srov. ¢l. 104 odst. 2 Ustavy CR.

22 Srov. § 14 odst. 5 zakona ¢. 129/2000 Sb., o krajich (krajské zfizeni).

23 Blize viz § 178 zakona ¢. 500/2004 Sb., spravniho radu.
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kovy postup je pro ucastniky rizeni vyhodnéjsi. Spravni rad* zakazuje vici
organtim tzemnich samospravnych celkd pfi vykonu samostatné ptsobnosti
uplatnéni opatfeni proti ne¢innosti formou tzv. atrakce a tzv. delegace.”

Ochrana samospravy se ve spravnim fadu projevuje kromé zminénych
postupt v ramci opatfeni proti ne¢innosti dle § 80 obdobné také v odvolacim
fizeni (§ 90/1 pism. ¢)) a v pfipadé zmény prislusnosti (§ 131 odst. 3). V od-
volacim Fizeni je krajsky urad pii rozhodovani o opravném prostredku proti
rozhodnuti organu obce vydaném v samostatné ptisobnosti opravnén postu-
povat pouze kasa¢né, tj. tak, Ze napadené rozhodnuti mtize zrusit a véc vratit
obci k vydani nového rozhodnuti, nemtize v§ak postupovat apelacné, tedy tak,
ze rozhodnuti sim zméni.** Obdobné je ve svém rozhodovani v odvolacim
fizeni proti rozhodnuti organu kraje omezeno také Ministerstvo vnitra jako
nadfizeny spravni organ ve smyslu § 178 odst. 2 spravniho fadu. Dochazi-li ke
zméné prislu$nosti spravnich organd, spravni rad v ptipadé véci v samostatné
pusobnosti tizemniho samospravného celku neumoznuje zménu spocivajici
v atrakci nadfizenym spravnim organem dle § 131 odst. 1 ani delegaci na jiny
spravni organ nadfizenym spravnim organem dle § 131 odst. 2 spravniho
fadu. Cilem vSech uvedenych omezeni postupt nadiizenych spravnich or-
gantll je zabranéni nepfipustnym zasahtim do tstavné garantovaného prava
uzemnich samospravnych celkil na samospravu.

4. Vybrana judikatura ve véci Zalob na ochranu proti nec¢innosti

Jak jsem jiz uvedla, soudni ochrana proti necinnosti spravnich organt
mad z hlediska vSech v uvahu pfichazejicich postupt az podpurny vyznam.
Primarné je osoba touto nedinnosti dot¢end nucena hledat prostiedek napra-
vy ve spravni linii, tedy uvnitf verejné spravy. Spravni fad upravuje zakladni
postupy spravnich organt, vedouci k napravé redlné, tvrzené ¢i hrozici ne-
¢innosti spravniho organu. Zalobu na ochranu proti ne¢innosti ve spravnim
soudnictvi lze podat az po bezvysledném vycerpani prostiedku, které stanovi
k ochrané pred necinnosti spravni rad. Pokud tedy nadfizeny spravni organ
opatfeni proti ne¢innosti pfes upozornéni ze strany Gcastnika fizeni”, ktery

24 Srov. § 80 odst. 5 spravniho radu.

25 Atrakci rozumime prevzeti véci nadfizenym spravnim organem a jeho rozhodnuti namisto
nec¢inného spravniho organu. Delegace spociva v tom, ze nadfizeny spravni organ poveéri
vedenim fizeni jiny spravni organ ve svém spravnim obvodu.

26 Prikladem muze byt rozhodovani obci o uklddani sankci za spravni delikty pravnickym
osobam a podnikajicim fyzickym osobam dle § 58 zakona ¢. 128/2000 Sb. o obcich.

27 Utastnik fizeni mize po uplynuti lhity pro vyddni rozhodnuti postup nadizeného sprav-
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je ne¢innosti dot¢en, neptijme nebo pokud na zadost o zahdjeni fizeni ex offo
nereaguje, ma ucastnik pravo hledat ochranu u nezavislého soudu. Tomu od-
povida i judikatura Nejvys$siho spravniho soudu.”

Zaloba na ochranu proti ne¢innosti spréavniho orgdnu nema podle judika-
tury Nejvyssiho spravniho soudu misto v pripadé jakékoli pasivity spravniho
organu, ale pouze tehdy, pokud hmotné pravo zaklada subjektivni narok Zalob-
ce na vydani rozhodnuti ve véci samé ¢i osvédéeni. Zalobou na ochranu proti
necinnosti se nelze doméhat zahajeni spravniho fizeni, pokud je zahdjeni fizeni
vyluéné v dispozici spravniho organu. Soud nemuze spravnimu organu uloZit,
aby zahdjil fizeni, ale jen, aby vydal - v fizeni jiZ zahdjeném - rozhodnuti ve véci
samé nebo osvédéeni.® Zalovanym je spravni organ, ktery mé podle Zalobni-
ho tvrzeni povinnost vydat rozhodnuti nebo osvéd¢eni. Podat zalobu je mozné
nejpozdéji do jednoho roku od dne, kdy ve véci, v niz se Zalobce domaha ochra-
ny, marné uplynula lhtta pro vydani predmétného rozhodnuti nebo osvédceni
a neni-li takova lhita stanovena, ode dne, kdy byl Zalobcem viidi spravnimu
organu nebo spravnim organem vuci zalobci uc¢inén posledni ukon. Prislusny
krajsky soud, ktery ve véci rozhoduje, vychazi ze skutkového stavu zjisténého ke
dni svého rozhodnuti. Pokud soud shleda zalobu dtivodnou, ulozi ne¢innému
spravnimu organu povinnost vydat rozhodnuti nebo osvédceni a stanovi mu
k tomu primérenou lhutu; v opaéném pripadé soud Zalobu zamitne. Nejvyssi
spravni soud také opakované judikoval, ze v fizeni o Zalobé proti nec¢innosti
soud neni opravnén zavazat spravni organ k vydani rozhodnuti urcitého obsa-
hu, tj. k tomu, jak konkrétné ma byt ¢inny.*

niho organu spocivajici v konkrétnim opatfeni proti necinnosti iniciovat. V literatufe neni
shody ohledné povahy podani dle § 80 odst. 3 spravniho fadu, jimz se ucastnik fizeni
na nadfizeny spravni organ obraci. J. Vedral uvadi, Ze tato Zadost ucastnika je narokova
(srov. VEDRAL, Josef. Spravni fad. Komentat. Praha: Bova Polygon, 2006. s. 477), V. Slad-
ecek naopak tvrdi, Ze je ,,kvalifikovanym podnétem k provedeni opatieni proti ne¢innosti,
kterym se spravni organ musi zabyvat a pokud ho akceptuje (to spada do ramce jeho sprav-
ti a usnesenim navrh zamitne“ Srov. SLADECEK, Vladimir. Ne¢innost spravniho orgdnu
a navaznost soudni ochrany (ke vztahu § 79 odst. 1 zdkona ¢. 150/2002 Sb., soudni fad
spravni, a § 80 zdkona ¢. 500/2004 Sb., spravni fad) in Spravni pravo 2007/6, s. 400.

28 V rozsudku ze dne 18. 10. 2007, ¢j. 7 Ans 1/2007-100 Nejvyssi spravni soud ve vyroku
I. uvadi: ,Pfed podanim Zaloby na ochranu proti necinnosti spravniho organu je v fizeni
vedeném podle spravniho fadu ¢. 500/2004 Sb. tfeba vidy nejprve vycerpat procesni
prostfedek ochrany proti necinnosti ve spravnim fizeni, kterym je navrh nadfizenému
spravnimu organu dle § 80 odst. 3 spravniho fadu.“ Srov. rozsudek Nejvyssiho spravniho
soudu ze dne 18. 10. 2007, ¢j. 7 Ans 1/2007-100, www.nssoud.cz.

29  Rozsudek Nejvyssiho spravniho soudu ze dne 26. 6. 2007, ¢j. 4 Ans 10/2006-59

30 Napr. rozsudky Nejvyssiho spravniho soudu ze dne 30. 9. 2004, ¢j. 7 Afs 33/2003-80 a ze
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Jiz bylo konstatovano, ze urceni nadfizeného spravniho organu ve vztahu
k nec¢innému spravnimu organu ma z hlediska ptijeti opatfeni proti neéin-
nosti ve spravni linii zasadni vyznam. Ackoli spravni fad v § 178 pojem ,,nad-
Fizeny spravni organ“ blize vymezuje, ze strany ucastnika spravniho fizeni
miize vzniknout omyl v tom, kdo je nadfizenym spravnim organem, napt.
v dusledku nespravného vykladu prislusnych zakont. Tak tomu bylo i v pri-
padé legislativnich zmén, prijatych v souvislosti se zanikem okresnich tradt
a presunem jejich kompetenci prevazné na obce.® V soudem posuzovaném
ptipadé vznikla pochybnost ohledné uréeni nadfizeného stavebniho uradu,
kdy nec¢innym byl stavebni tfad méstského obvodu tizemné ¢lenéného statu-
tarntho mésta. Za nadrfizeny spravni organ byl uc¢astnikem fizeni nespravné
povazovan Krajsky urad Plzenského kraje namisto Magistratu mésta Plzné.
Nejvyssi spravni soud opakované konstatoval: ,Nadfizenym spravnim or-
ganem stavebniho uradu méstského obvodu nebo méstské ¢asti je magistrat
daného statutarnitho mésta, pokud neni tato ptisobnost svéfena zvlastnimu
organu mésta (§ 139 odst. 5 zakona ¢. 128/2000 Sb., o obcich). Stalo se tak
v rozsudku Nejvyssiho spravniho soudu ze dne 28. 11. 2006, ¢j. 5 As 23/2006—
173 a v rozsudku ze dne 18. 10. 2007, ¢j. 7 Ans 1/2007-100.%

Pokud jde o spravni fizeni, na které se pouzije, byt nékdy subsidiarné,
spravni fad, pochybnosti ohledné pouziti ustanoveni § 80 o ochrané proti ne-
¢innosti nevzniknou. Jak vsak postupovat v pripadé nedinnosti organu obce
¢i kraje, pokud zékon pti jejich rozhodovani pouziti spravniho radu vylucuje?
Tak je tomu napft. v ptipadé rozhodovani o oznacovani budov ¢islem popis-
nym, ¢islem orienta¢nim a ¢islem eviden¢nim podle § 31 zakona ¢. 128/2000
Sb., o obcich. Rozhodovani o oznac¢ovani budov prislusi obecnim tradiim
vzdy danych obci. Zakonna uprava pritom vyslovné stanovi, ze tohoto rozho-
dovani neni rozhodovanim podle spravniho fadu.*® Neni pochyb, ze uvedeny
postup obecnich uradd neni rozhodovanim ve smyslu § 9 spravniho radu. Jde
o postup podle ¢asti ¢tvrté spravniho fadu (srov. § 180 odst. 2), dle § 154 se

dne 24. 6. 2004, ¢j. 2 Ans 1/2004-64, www.nssoud.cz.

31 Zakon ¢. 320/2002 Sb., o zméné a zruseni nékterych zdkont v souvislosti s ukonc¢enim
¢innosti okresnich uradu.

32 wwwunssoud.cz

33 Zakon ¢. 128/2000 Sb., o obcich jako omezeni pro toto rozhodovani stanovi pozadavek,
aby kazdé ¢islo popisné nebo eviden¢ni bylo jedine¢né v ramci (¢asti) obce, tzn., ze zadné
takové ¢islo se nesmi na daném tzemi opakovat. Rozhodnuti obce o pridéleni ¢isla popisné-
ho nebo eviden¢niho musi obsahovat i idaje o budové podle katastru nemovitosti. Témito
udaji jsou podle § 5 odst. 1 katastralniho zakona ¢. 44/1992 Sb. udaje o pozemku, na némz
je dand budova postavena, a to jmenovité parcelni ¢islo daného pozemku s uvedenim kata-
stralniho Gzemi.
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na n¢j aplikuje ustanoveni ¢asti prvni spravniho fadu, tj. i § 6 odst. 2, jez v pri-
padé pritaht v fizeni odkazuje na pouziti § 80 spravniho fadu. V uvedeném
ptipadé tedy prislusny krajsky arad jako nadfizeny spravni organ ne¢inného
organu obce miize u¢init nékteré z opatfeni proti nec¢innosti. V praxi existuji
ijiné ukony ,osvéd¢ovaci® povahy, pfi jejichz nevydani Ize pouzit ustanoveni
spravniho fadu o ochrané pred necinnosti. V judikatute Nejvyssiho sprav-
niho soudu se muzeme setkat napt. s pripady, kdy se sdruzeni u spravniho
soudu domdhalo vydani osvéd¢eni Ministerstva vnitra o registraci sdruzeni.*

Na uvedenych prikladech z rozhodovaci praxe spravnich soudii jsem se
snazila upozornit na dil¢i aspekty, s nimiz je mozné se setkat v fizenich o zalo-
bach na ochranu proti ne¢innosti spravnich organt, véetné organiti uzemnich
samospravnych celkd.

34 Ve spravnim soudnictvi byla posuzovana necinnost Ministerstva vnitra ve véci registrace
sdruzeni, k jehoZz vzniku doslo v dtisledku zakonem ¢. 83/1990 Sb., o sdruzovani obc¢ant za-
lozené fikce registrace. Ve svém rozsudku ze dne 29. 3. 2006, ¢j. 1 Ans 8/2005-165 Nejvyssi
spravni soud uvedl: ,,Je-li Ministerstvo vnitra ne¢inné pii vyznaceni dne registrace podle
§ 8 odst. 5 zdkona ¢. 83/1990 Sb., o sdruzovani ob¢ant, muze se spolek domdhat soudni
ochrany proti ne¢innosti spocivajici v nevydani osvédceni podle § 79 odst. 1 soudniho fadu
spravniho. V ramci tohoto fizeni si soud jako predbéznou otazku posoudi, zda spolek vznikl
fikci registrace podle tohoto ustanoveni ¢i nikoliv.“ V jiném rozsudku ze dne 1. 8.2007, ¢j. 1
Ans 3/2007 - 235 Nejvyssi spravni soud mj. uvedl, ze v pfipadé zaloby na ne¢innost Mini-
sterstva vnitra pii vydavani osvédceni o registraci spolku prichazeji jako osoby ztc¢astnéné
na fizeni v Gvahu ¢lenové pripravného vyboru spolku. Obé zminovand rozhodnuti jsou
dostupnd na www.nssoud.cz.

220



Protection against inaction of territorial
self-governing units - selected issues’

JUDry. Sonia Pospisilovd
Faculty of Law, Palacky University, Olomouc

1. Constitutional regulation of territorial self-government

Territorial self-government is a feature of every democratic legally consist-
ent state. Our constitutional order includes a guarantee of self-administration
of territorial self-governing units in fundamental provisions of the Consti-
tution of the Czech Republic no. 1/1993 Coll. (hereinafter “Constitution”),
specifically in its Article 8. Constitutional order of the Czech Republic further
regulates territorial self-government in Chapter seven of the Constitution
where Article 99 defines division of the Czech Republic into Municipalities
as fundamental self-governing territorial units, and Regions, as superior self-
governing territorial units. Originally, the Constitution presumed establish-
ment of superior self-government in a form of states or regions exclusively by
a constitutional law. This law was enacted in 1997, i.e. five years since adop-
tion of the Constitution, when Constitutional Act no. 347/1997 Coll., on es-
tablishment of superior territorial self-government units and on amendment
of Constitutional Act no. 1/1993 Coll., Constitution of the Czech Republic,
was adopted and as it came into force on 1* January 2000, fourteen regions
were constituted including Capital City of Prague which was attributed with a
position of superior territorial self-governing unit.?

Self-government in a constitutional concept is understood as constitu-
tionally guaranteed right of territorial self-governing units as territorial com-
munities of citizens to independently decide on their own matters within the

1 This paper was made within the project Actual question of legal evolution no. SGS_
PF_2010_001.

2 Constitutional Act no. 347/1997 Coll,, on establishment of superior territorial self-
government units and on amendment of Constitutional Act no. 1/1993 Coll., Constitution
of the Czech Republic, also derogated Art 103 Constitution under which the community
assembly was authorized to decide on the change of name. Names of four regions were
changed by Constitutional Act no. 176/2001 Coll., when Region of Budéjovice changed its
name to South Bohemian region, Region of Jihlava to Vysocina region, Region of Brno to
South Moravian region and Region of Ostrava to Moravian-Silesian region.
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framework of law. The subject of constitutionally guaranteed right to self-
government is thus the territorial community of citizens which follows com-
mon objectives during realization of public interests. Main features of self-
government include decentralization, substance of which is the independent
decision making on own matters, furthermore, democracy which is expressed
by active participation of individual on management of public issues and last
but not least, features of self-government include even economical independ-
ence on state consisting of independent decision making on financial issues
and independent operation with property under own budget.’ Territorial
self-governing units arise out of personal, territorial and economical basis.
They are different, mutually interconnected and conditional aspects of self-
governing position of municipalities. As public law corporations, they are
equipped with respective scope of competencies and authorities. Significant
influence and participation of respective municipality or region citizens on
their administration are demonstrated here. Self-governance namely has also
a political content in the sense of Article 21 (1) Charter of Fundamental rights
and Freedoms (resolution of the Presidium of the Czech National Council no.
2/1993 Coll., on the declaration of the Charter of Fundamental Rights and
Basic Freedoms as a part of the constitutional order of the Czech Republic,
hereinafter ,,Charter®). It grants the citizens with a right to participate on ad-
ministration of public matters either directly by using their right to vote in lo-
cal and regional referendum?® or indirectly by medium of their representatives
selected in elections.® The bodies elected by citizens are called Assemblies of
municipalities or regions, they are elected for a four years long term as the
highest self-governing and representative bodies of territorial self-governing
units. Position of other bodies of municipalities and regions is derived from
assemblies as specifically defined by the law, i.e. Act no. 128/2000 Coll., on
municipalities (Municipal establishment) and Act no. 129/2000 Coll., on re-
gions (Regional establishment).

In the Czech Republic, a model of so-called mixed territorial administra-
tion is applied. It historically comes out of the German system, and means that

3 Compare Art 101 (3) Constitution

4 TIn details see. PRUCHA, Petr. Spravni pravo, Obecné ¢ast. 7th ed. Brno: MU and Doplnék,
2007, p. 203-207.

5 Actno. 22/2004 Coll., on local referendum, as amended. Act no. 118/2010 Coll., on regional
referendum and changes of certain other laws.

6  Closer definition of election to assemblies of territorial self-governing units is to be found
in Act no. 152/1994 Coll., on elections to assemblies of municipalities, as amended and Act
no. 130/2000 Coll., on elections to assemblies of regions, as amended.
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on the municipalities level both self-administration and in a certain extent,
state administration are performed. Organization of Czech territorial admin-
istration with general material scope of competency is currently represented
by local, i.e. municipal level of Public Administration and further by higher
territorial administration on regional level.” Laws regulating position of ter-
ritorial self-governing units — both municipalities and regions - distinguish
their double competency. Except of separate competency where performance
of own self-administrative power is concerned, there is a transferred compe-
tency, i.e. performance of state administration by the bodies of municipalities
or bodies of regions in the extent it has been delegated by state in a law.

Territorial self-governing units are also attributed with a right to issue
sub-statutory legal regulations for their territorial areas and to fulfill their
tasks. Constitutional order distinguishes two kinds of territorial self-gov-
erning units’ lawmaking. Article 104 (3) Constitution authorizes the assem-
blies of territorial self-governing units to issue generally binding ordinances
whereas implementation regulations of territorial self-governing units may
only be adopted on the basis and within the scope of a law under Article 79 (3)
Constitution.®Furthermore, assemblies of regions have a legislative initiative
under Article 41 (2) Constitution.

Municipalities and regions have an autonomous position towards the
state. The State may intervene in the activities of self-governing territorial
units only if such intervention is required by protection of the law and only
in a manner defined by law.’ In case of an unlawful intervention of the state,
territorial self-governing units have a right to a judicial protection of their
self-administration. First, competency complaint to the Supreme Administra-
tive Court may be used and second, constitutional complaint to the Constitu-
tional Court comes into consideration.

2. Means of protection against inaction of administrative bodies
In administrative law relations, individuals appear mainly in the position

of addressees of Public Administration activity but they might also appear in
them as official persons representing administrative body. For the purposes

7 PRUCHA, Petr. Sprévni pravo, Obecna ¢ast. 7% ed. Brno: MU and Doplnék, 2007, p. 177.

8  They are legal regulations of municipalities and regions issued upon the authorization of the
law by municipal council and regional council in the form of decrees of municipalities and
decrees of regions.

9  Compare Article 101 (4) Constitution, s. 7 (1) Act no. 128/2000 Coll., on municipalities, s. 2
(1) Act no. 129/2000 Coll., on regions.
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of this paper, I will focus my attention exclusively to guarantees of rights of
persons in the position of addressees of Public Administration.

The right to judicial and other legal protection, guaranteed to everyone
by Charter, includes basis of a line of control mechanisms impacting the be-
havior of an individual and state. Among the state bodies whose purpose is
to provide protection to rights in a way set in the law, bodies of Judiciary are
irreplaceable.”” Administrative bodies belong to the group of subjects which
secure the so-called other legal protection (meaning other than judicial pro-
tection) where their primary task is to apply, promote and protect the public
interest on the basis and within the scope of the law. They do so by means of
many procedural steps with strict requirements given by the law upon them,
especially if they aim out of Public Administration towards its addressees.

Constitutional basis of rights of persons in a position of parties to any
legal procedure leading to a particular decision affecting their legal position
is provided in Chapter five of the Charter. As far as implementation of indi-
vidual provisions is concerned, it is covered mainly by acts of procedural laws
regulating proceedings before a court in accordance with all types of courts’
authority." Basis of legal regulation of administrative procedural law is in par-
ticular composed of general regulation of administrative proceedings set in
Act no. 500/2004 Coll., Administrative Procedure Code (hereinafter “APC”).
Special administrative proceedings are legally regulated in special laws usu-
ally applying the rule of subsidiary use of APC.

Administrative bodies substantially affect legal position of natural persons
and legal entities as addressees of Public Administration. That occurs not only
by issuing administrative acts as results of a particular decision making activi-
ty in administrative proceedings but also by rendering abstract acts of norma-
tive nature. It is clear that even inaction of administrative bodies immediately
affects addressees of Public Administration especially in case the law requires
the subject of Public Administration to carry out presumed form of activity
or to take given steps, in majority within a set time period. In its Article 38
(2), the Charter provides the right of everyone to have their case considered
in public, without unnecessary delay, and in their presence, as well as to ex-

10 Provision of Article 36 (1) Charter guaranteeing free access to courts is supplemented by
expressly embedded right to a lawful judge. Requirements arising out of a right to a lawful
judge are analyzed e.g. by FILIP, Jan in Ustavni pravo. 1. dil. Brno: Pravnicka fakulta MU,
1993, p. 145.

11 Act no. 99/1963 Coll., Civil Procedure Code, Act no. 141/1961 Coll., on criminal court
proceedings (criminal procedure code), Act no. 150/2002 Coll., Administrative Courts
Procedure Code, Act no. 182/1993 Coll., on Constitutional Court.
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press their views on all of the admitted evidence. Even though the term “un-
necessary delay” is not defined in our legal order, it must be understood as
inaction in the broadest sense, i.e. any inaction of state bodies in cases where
the law prescribes the state to act. In connection with the issue of inaction of
administrative bodies, V. Mikule emphasizes the fact that subjects of Public
Administration are often limited by factual, not legal, obstacles which pre-
clude them from action without delay.'? These real limitations are traceable
with so-called ordinary municipalities, or if you like municipalities with or-
dinary municipal authority, that is municipalities we classify as the so-called
first authorization category'?, which are authorized with performance of basic
extent of transferred competency. In practice, first instance administrative
proceedings are conducted by municipalities, or their bodies, rarely in mat-
ters of separate competency, more often in matters of transferred competency.
Factual limitations consisting of, e.g. inappropriate organization, inadequate
personal equipment as to the number or qualification of workers, may cause
trouble to so-called ordinary municipalities with conducting administrative
proceedings and mainly with its timely ending."*

Issue of inaction and delays in administrative proceedings is resolved
primarily by administrative bodies. Means of protection against inaction in
the administrative line always prevail, remedy should optimally be reached
within the organizational framework of Public Administration bodies in re-

12 Comp. MIKULE, Vladimir in HENDRYCH, Dusan and coll. Spravni pravo. Obecna ¢4st. 6™
ed. Praha: C. H. Beck, 2006, p. 701.

13 Position of municipalities and regions in new organizational concept of territorial Public
Administration after abolishment of district bodies was specified by Act no. 313/2002 Coll.,
which amended Act no. 128/2000 Coll., on municipalities and by Act no. 231/2002 Coll.,
which amended Act no. 129/2000 Coll., on regions. Competencies of Public Administration
performance of district bodies were delegated to so-called transferred competency of
municipalities with effect since 1. 1. 2003 (operation of district bodies was abolished on
31.12.2002), quantitatively smaller extent of district bodies agenda was delegated to
transferred competency of regions. For the needs of differentiation of state administration
performance, municipalities are divided into three gradual categories. P. Priicha calls these
categories “authorization categories or levels”, in practice simply described with Roman
numbers as municipalities I, municipalities IT and municipalities ITI. Municipalities I are
ordinary municipalities, municipalities II are municipalities with authorized municipal
bodies and municipalities IIT are municipalities with extended competency. For details, see
PRUCHA, Petr. Sprévni pravo, Obecna &ast. 7" ed. Brno: MU and Doplnék, 2007, p. 208 -
210.

14  D. Hendrych states that the highest potential of expertise is concentrated in central bodies
and it decreases at lower administrative bodies to a level of negligible number of workers on
the lowest levels, i.e. municipalities in the Czech Republic. Comp. HENDRYCH, D. Spravni
véda - Teorie vefejné spravy. 3" ed. Praha: Wolters Kluwer CR, a.s., 2009, p. 63.
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spective instance relations and supervision activity of superior administra-
tive bodies. Basic legal framework for elimination of unlawful inaction of an
administrative body is established by provisions of APC. In particular, it is
the provision of s. 6 (1) APC which embeds one of the basic principles of
administrative bodies” operation, the principle of quickness and economy of
administrative bodies’ steps. In s. 71, APC further sets time periods binding
the administrative bodies as to rendering a decision or other acts. It is neces-
sary to remember that setting the time periods for rendering a decision by
an administrative body has a subsidiary character in relation to special laws
regulating individual areas of administrative activity. The core of solution of
administrative bodies” inaction issue is the provision of s. 80 APC dedicated
to measures against inaction in case the body conducting the proceedings
does not carry out the acts in a time period set by the law and where it is not
set, in a reasonable period of time. If the law does not expressly set any time
period for a certain act of administrative body, it must be followed that the
time period is “reasonable” (comp. s. 6 (1) APC), and its specific length may
differ in individual branches of Public Administration, nevertheless with re-
spect to the principle of legitimate expectation, it should not differ in identical
or similar cases with respect to the facts.

If the law constitutes a subjective right of a party to the administrative pro-
ceedings to have the case dealt with in a certain period of time, so if the issu-
ing of administrative decision is formulated in a claim form, such party must
also be allowed to demand protection of this right before a court. By filing a
complaint against inaction in the regime of Act no. 150/2002 Coll., Code of
Administrative Justice', it is possible to demand that the court impose a duty
upon an administrative body to render a decision on merits or a certificate in
a period determined by the court and binding on the administrative body. Fil-
ing this complaint in administrative judiciary is conditioned by unsuccessful
exhaustion of all remedies provided by APC against the inaction. Practically,
it is possible to turn to a court only in case the superior administrative body
does not adopt a measure against inaction or it does not react on the motion
for commencement of the proceedings ex offo. Protection against inaction is
further analyzed in chapter four of this paper.

Under certain circumstances, inaction of administrative bodies may also
be regarded as so-called maladministration under Act no. 82/ 1998 Coll., on
liability for damage based either on maladministration or on unlawful deci-
sions. The person who was the damage caused to is entitled to recovery of

15 s.79-81 Act no. 150/2002 Coll., Code of Administrative Justice.
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damage caused by unlawful inaction of state bodies or bodies of territorial
self-governing units. With respect to absolute nature of this special kind of
civil law liability, there is no possibility for liberation of the liable subjects.'®
Recovery of damage includes both the actual damage involving costs of pro-
ceedings and representation, and lost profit. After amendment of Act no.
82/ 1998 by Act no. 160/2006 Coll., just satisfaction for the immaterial harm
caused is awarded notwithstanding whether it was caused by maladministra-
tion in the form of inaction. Satisfaction is monetary if the immaterial harm
could not be recovered in a different way and declaration of the breach of
the law itself did not seem as satisfactory. When determining the amount of
immaterial harm, seriousness of the harm caused and its circumstances are
taken into account.”

Constitutional Court may also be called in the protection against inac-
tion, it regards such cases as “other interventions by bodies of Public Author-
ity, violating constitutionally guaranteed fundamental rights and freedoms“
under Article 87 (1)(d) Constitution. Constitutional Court is competent to
decide both cases of not rendering the decision and cases of delays and un-
lawful inaction of respective bodies which intervened with constitutionally
guaranteed rights. Nonetheless, it must be reminded that constitutional com-
plaint is a subsidiary means of fundamental rights protection which may only
be filed after all other remedies for the protection of complainant’s rights are
exhausted.

An important institution called in protection of persons against actions of
bodies and other institutions set in the law, if it is in breach of law, does not
correspond with principles of democratic legally consistent state and good
administration as well as against their inaction, is the Public Defender of
Rights." A complaint to a Public Defender of Rights may be filed by anyone,
however, the matter must fall within its competency. Filing the complaint is

16 In order to establish liability under Act no. 82/ 1998 Coll., on liability for damage based
either on maladministration or on unlawful decisions, there are only objective requirements,
specifically unlawful conduct, creation of harm and causal nexus between them, not any
subjective requirement, i.e. fault.

17 When determining particular amount of just satisfaction under s. 31a (3) Act no. 82/ 1998
Coll., on liability for damage based either on maladministration or on unlawful decisions,
the competent body takes into account especially aggregate length of the proceedings,
complexity of the proceedings, conduct of the affected persons which contributed to
the delays in the given proceedings and whether they used all possible means capable of
eliminating the delays, steps of the body during settling the matter and relevance of the
matter for the affected person.

18 sees. 1 Actno. 349/1999 Coll., on Public Defender of Rights

227



not paid for. Although the Public Defender of Rights does not have the au-
thority to decide on certain case, with its activity, it causes the competent
bodies to consider the case properly and in a timely fashion. When investigat-
ing the complaints, Public Defender of Rights has the right to demand co-
operation of competent Public Administration bodies and they are obliged to
provide it within the scope of their competency. Public Defender of Rights has
an option of informal investigation of the complaint, during localized search
it may carry out a visit of the administrative body in question which can be
more effective also with regard to the fact that majority of all administrative
proceedings is governed by the principle of a written form and all communi-
cation of the administrative body with parties to the proceedings is usually
done in correspondence. If the Public Defender of Rights finds out about the
breach of legal regulations or other faults, and the body does not react upon
the Public Defender’s request, measures for remedy may be proposed includ-
ing acts for elimination of inaction.” Even though the Public Defender of
Rights has no legal instruments for direct influence on decision making and
other procedures of Public Administration bodies, its statements are factually
respected and acknowledged by the administrative bodies due to its social
and moral authority.

3. Inaction of territorial self-governing units

Legal regulation of municipalities and regions results from the respect to
autonomy of their self-governing position. Though regions and their bodies
have a higher position in relation to municipalities and their bodies, it is not a
superior level of self-government, however. Generally relations between bod-
ies of these public law corporations function on the basis of collaboration and
mutual co-operation.” It is necessary to remind that the constitutional order

19 sees. 19 Act no. 349/1999 Coll., on Public Defender of Rights. If the body fails to fulfill
the obligation within 30 days period, or if the remedial measures are insufficient in the De-
fender’s opinion, the Defender may inform a superior body, or if there is no such body,
the Government. The Defender may further inform the public of his findings, inclu-
ding the disclosure of the names and surnames of persons authorized to act on behalf of
the body. The Defender may also proceed in the manner set forth above if the body fails
to fulfill an obligation towards the Defender. (Obligation of co-operation including duty to
provide information and explanations, submit files and other written documents, provide
statements as to factual or legal questions, conduct evidence proposed by the Defender,
carry out acts of supervision suggested by Defender.)

20  This collaboration is also reflected in its legal regulation in Act on municipalities and Act on
regions, under which the bodies of municipalities and regions are bound to provide data for
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attributes the municipality with a general competency within territorial self-
government. Therefore, if a certain matter is delegated to the competency of
territorial self-government and not expressly delegated to the competency of
a region, then it applies that the competency of a municipality is concerned
(so-called residual clause for the performance of self-government).?! In re-
lation to municipalities, the law binds the regions to preliminarily discuss
measures involving the competency of municipalities if possible.?? Similar
duty is imposed upon state bodies in relation to regions with a right of the
regions to express their opinion on proposals of state bodies that involve re-
gional competency.

As far as application of measures against inaction under APC is con-
cerned, it is the key task to determine superior administrative body. Superior
administrative body is the body stipulated by a special law. Unless the special
law provides otherwise, it is such a body which decided on appeals or car-
ries out supervision.” In its decision making on adopting adequate measure
against inaction of an administrative body, the superior administrative body
must respect differences in types of measure presumed by the law in connec-
tion with their classification into separate or transferred competency of a re-
spective territorial self-governing body. The differences are not demonstrated
only in particular instance relations but also in the fact that interventions of
superior administrative bodies against inactive bodies of territorial self-gov-
erning units performing their separate competency, are limited to only two
accountable measures against inaction. The first one is the measure compris-
ing of ordering the inactive body to ensure remedy or to issue a decision. The
second measure is so-called prolongation where the time period for rendering
a decision of the inactive body is prolonged reasonably if it is justifiable to ex-
pect a decision being rendered in the matter in this new time period and such
procedure is more advantageous for the parties to the proceedings. APC*
prohibits application of measures against inaction in the form of so-called
attraction and delegation towards territorial self-governing units performing
their separate competency.®

the performance of their competency mutually and free of charge. With respect to existing
instance relations of regions and ministries, mutual exchange of data is imposed on these
levels, as well.

21  Comp. Art. 104 (2) Constitution.

22 Comp. s. 14 (5) Act no. 129/2000 Coll., on regions (regional establishment)

23 Closer see s. 178 Act no. 500/2004 Coll., Administrative Procedure Code

24 Sees. 80 (5) APC

25 Attraction is assuming of the matter by a superior administrative body and its decision
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Except of the mentioned procedures within measures against inaction un-
der s. 80 APC, protection of self-government is also manifested in appellate
proceedings (s. 90 (1) (c) APC) and in the case of jurisdiction change (s. 131
(3) APC). In appellate proceedings, regional body deciding on appeal against
decision of municipal body rendered in separate competency must proceed
only in a cassation way, i.e. the appealed decision may only be reversed or the
case may be submitted back to the municipality to render a new decision, but
it cannot be proceeded in an appellation way, i.e. changing the decision by the
regional body itself.® Likewise, the Ministry of the Interior is limited in deci-
sion making in appellate proceedings concerning a decision of region, as it is
a superior body in the sense of s. 178 (2) APC. If the change of administrative
bodies’ jurisdiction occurs, with respect to the matter of separate competency,
the APC does not permit a change consisting of attraction by superior admin-
istrative body under s. 131 (1) nor does it allow delegation to a different ad-
ministrative body by the superior administrative body under s. 131 (2) APC.
The goal of all the mentioned restrictions is to avoid unacceptable interfer-
ences with the constitutionally guaranteed right of territorial self-governing
units to self-administration.

4. Chosen case-law on complaints for protection against inaction

As I have already mentioned, judicial protection against inaction of ad-
ministrative bodies has a subsidiary relevance as far as all possible steps are
concerned. Primarily the person affected by inaction must seek remedy on
administrative level, i.e. within the Public Administration. APC regulates ba-
sic procedures of administrative bodies leading to real, claimed or threatening
inaction of administrative body. Complaint for protection against inaction
may be filed after inconclusive exhaustion of all legal remedies against inac-
tion which are provided by APC. Therefore, if the superior administrative
body does not take any measure against inaction though it has been notified
by the party to the proceedings”who is affected by the inaction or if it does

instead of the inactive administrative body. Delegation means that the superior
administrative body authorizes a different administrative body in its circuit to conduct the
proceedings.

26 For instance, decision making of municipalities on imposing sanction for administrative
delinquencies to legal entities and natural persons doing business under s. 58 Act no.
128/2000 Coll., on municipalities.

27  Even after the term lapses, party to the proceedings may initiate steps of a superior admini-
strative body consisting of particular measure against inaction. In the literature, there is no
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not react on a motion for commencement of the proceedings ex offo, the party
is entitled to seek remedy before an independent court. Case-law of the Su-
preme Administrative Court corresponds with that.?

Under the case-law of Supreme Administrative Court, complaint for the
protection against inaction of an administrative body cannot be filed in case
of any passive conduct of an administrative body but only in case the substan-
tive law establishes a subjective claim of a complainant to rendering a decision
on merits or issuing a certificate. Commencement of administrative proceed-
ings cannot be demanded by means of a complaint for protection against in-
action if the commencement is exclusively a matter of administrative body’s
discretion. The court cannot bind the administrative body to commence pro-
ceedings, it can only be ordered to render a decision or to issue a certificate in
proceedings which were already begun.” The defendant is an administrative
body which in accordance with the complainant’s statement has an obligation
to issue a decision or a certificate. The complaint may be filed within one year
at the latest from the day when the time lapsed for the issuing of a decision
or a certificate on the matter in which the complainant seeks protection and
if such time is not prescribed, from the day when the complainant versus the
administrative authority or the administrative authority versus the complain-
ant took the last action. The court decides on the basis of facts ascertained
up to the day of its decision. If the motion is justified, the court binds the
administrative authority with the obligation to issue a decision or a certificate

general consensus on the nature of a motion under s. 80 (3) APC which is submitted by a
party to the proceedings to the superior administrative body. J. Vedral states that this moti-
on of a party has a nature of a claim (comp. VEDRAL, Josef. Spravni fad. Komentaf. Prague:
Bova Polygon, 2006. p. 477), to the contrary, V. Sladecek states that it is a “qualified motion
for taking a measure against inaction that the administrative body has to deal with but if it
does not accept it (which falls within its administrative discretion area), it commences the
proceedings ex offo; if the body does not grant the motion, procedural decision is rendered
and a motion denied”. Comp. SLADECEK, Vladimir. Ne¢innost spravniho orgdnu a ndvaz-
nost soudni ochrany (ke vztahu § 79 odst. 1 zakona ¢. 150/2002 Sb., soudni fad spravni, a §
80 zakona ¢. 500/2004 Sb., spravni ¥ad) in Spravni pravo 2007/6, p. 400.

28 In the judgment dated 18. 10. 2007, reference no. 7 Ans 1/2007-100 in the first verdict, the
Supreme Administrative court states: ,,Before a complaint for inaction of an administrative
body is filed, in the proceedings conducted under APC, it is firstly necessary to exhaust a
procedural remedy against inaction in the administrative proceedings which is represented
by a motion to a superior administrative body under s. 80 (3) APC.“ Comp. judgment of
the Supreme Administrative court dated 18. 10. 2007, reference no. 7 Ans 1/2007-100, www.
nssoud.cz.

29  Judgment of Supreme Administrative Court dated 26. 6. 2007, file no. 4 Ans 10/2006-59,
www.nssoud.cz.
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by means of a judgement and accordingly, it prescribes a time limit; in other
cases, the court dismisses the complaint. Supreme Administrative Court re-
peatedly adjudicated that in proceedings on protection against inaction, the
court cannot bind the administrative body to render a decision with a certain
content, i.e. as to how active the body should be in particular.*®

As it was already submitted, determination of a superior administra-
tive body to the inactive administrative body is of vital importance from the
view of adoption of measures against inaction. Although s. 178 APC defines
the term “superior administrative body”, party to the proceedings may eas-
ily make a mistake in determination of superior administrative body, e.g. as
a consequence of incorrect interpretation of respective law. That occurred
in case of legislative changes connected with abolishing district bodies and
transfer of their competencies predominantly to municipalities.’ In the case
considered by the court, there were doubts on determination of a superior
building body when the inactive body was a building body of territorially
divided statutory city. The party to the proceedings incorrectly considered
the Regional body of the Pilsen region as a superior administrative body in-
stead of the Municipality of the city of Pilsen. Supreme Administrative Court
repeatedly stated that: “the superior administrative body to a city district or a
city part is the Municipality of a given statutory city if such competency is not
delegated to a special body of the city (s. 139 (5) Act no. 128/2000 Coll., on
municipalities).“ It was stated in judgment of Supreme Administrative Court
dated 28. 11. 2006, reference no. 5 As 23/2006-173 and in judgment dated 8.
10. 2007, reference no. 7 Ans 1/2007-100.*

In the administrative proceedings where APC applies, sometimes as
a subsidiary law, any doubts on application of s. 80 APC on the protection
against inaction do not arise. But how do we proceed if bodies of a municipal-
ity or a region are inactive since the law excludes their decision making from
application of APC? That occurs e.g. in cases of deciding on marking building
with description number, orientation number and evidentiary number under
s. 31 Act no. 128/2000 Coll., on municipalities. Decision making on marking
the buildings falls within the scope of competency of municipal bodies of
a given municipality. Legal regulation provides that this decision making is

30 e.g.judgments of Supreme Administrative Court dated 30. 9. 2004, file no. 7 Afs 33/2003-80
and dated 24. 6. 2004, file no. 2 Ans 1/2004-64, www.nssoud.cz.

31  Act no. 320/2002 Coll., on change and derogation of certain laws in connection with
abolishment of district bodies.

32 www.nssoud.cz
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excluded from application of APC.** There are no doubts that the mentioned
procedure of municipal authorities is not a decision making under s. 9 APC.
It is a procedure under part four of APC (see s. 180 (2) APC), under s. 154
APC, provisions of part one apply to it, i.e. even s. 6 (2) APC which in case of
delays refers to the use of s. 80 APC. In the mentioned case, the regional body
as superior administrative body to the inactive may thus carry out certain
measures against inaction. In practice, there are other “certification nature”
acts where provisions of APC on inaction may be applied in case they are
not issued. In the case-law of Supreme Administrative Court, we may find a
case where association demanded issuing the certificate of registration of the
association by Ministry of Interior before a court since the association was
originated by registration fiction provided by Act no. 83/1990 Coll., on as-
sociation of citizens.*

With these examples of case-law practice, I tried to attract your attention
to particular aspects of proceedings on complaints for the protection against
inaction of administrative bodies including bodies of territorial self-govern-
ing units.

33 Act no. 128/2000 Coll., on municipalities, as a limit for this decision making requires that
every description number or evidentiary number is unique within the (part of) municipali-
ty, 1. e. no such number may be repeated in a given area. Decision of a municipality on assig-
nment of a description or evidentiary number must also include data about the building in
accordance with the land registry. Under s. 5 (1) of land registry Act no. 44/1992 Coll,, they
are the data of a land where the building lies, namely parcel number of a particular land with
stating the land registry area.

34 In details see judgment of the Supreme Administrative Court dated 29. 3. 2006, file no. 1
Ans 8/2005-165, www.nssoud.cz: ,If the Ministry of the Interior is inactive in determining
the day of registration under s. 8 (5) Act no. 83/1990 Coll., on association of citizens, the
association may demand judicial protection under s. 79 (1) Administrative Court Procedu-
re Code. Within the framework of these proceedings, the court determines as a prejudicial
question whether the association was originated by a fiction of registration under this pro-
vision or not””
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Ucastnici podle rakouského a némeckého spravniho
radu - komparace s ceskou pravni upravou

JUDr. Olga Pouperovd, Ph.D.
JUDr. Ing. Filip Dienstbier, Ph.D.

Pravnicka fakulta, Univerzita Palackého v Olomouci

Uvod - ¢eska tprava

Pfiznani postaveni ucastnika spravniho fizeni je zdkladnim predpokla-
dem moznosti urcité osoby aktivné ¢i pasivné chranit svd prava, pripadné
zajmy, které mohou byt ve spravnim tizeni jakkoliv ovlivnény. Z toho plyne
vyznam zakonného vymezeni okruhu ¢astnikt spravniho fizeni.

Cesk4 obecna pravni uprava' vymezuje tti zdkladni kategorie Gcastniki
spravniho fizeni. Pfedevsim je to ten, o jehoZ pravech ¢i povinnostech se v fi-
zeni primdarné rozhoduje. Podle zakona je to bud ,,zadatel a dalsi dot¢ené oso-
by, na které se pro spolecenstvi prav nebo povinnosti s zadatelem musi vztaho-
vat rozhodnuti spravniho organu® (v fizeni na Zadost), nebo ,,0soby, jimZ ma
rozhodnuti zaloZit, zménit nebo zrusit pravo anebo povinnost nebo prohlasit,
ze pravo nebo povinnost maji anebo nemaji“ (v fizeni z moci ttedni).

Druhou kategorii u¢astnikil jsou “osoby, které mohou byt rozhodnutim
ptimo dotc¢eny na svych pravech nebo povinnostech”. Postaciijen potencialni
dotéeni na pravech (to, zda k dotceni skute¢né dojde, zavisi na vysledku fize-
ni), musi vSak nutné jit o dotéeni pfimé, tedy dotceni bezprostiedni a uréité
intenzity.

Posledni skupinou tcastniku spravniho fizeni jsou “osoby, o kterych to
stanovi zvlastni zakon”. Ustanoveni § 27 odst. 3 dopada na ptipady, kdy dalsi
osoby na zakladé zvlastniho zakona pristupuji do fizeni vedle ucastniki vyse
uvedenych skupin, nikoliv namisto nich. V opa¢ném pripadé by slo o special-
ni Upravu Gcastenstvi a obecna pravni iprava by se viibec neuplatnila.

Cilem prispévku je analyzovat rakouskou a némeckou tpravu vymezeni
okruhu ti¢astnikti spravniho fizeni. Pozornost je vénovana zejména zasadnim
rozdilim ve srovnani s platnou upravou ceskou.

1 zékon ¢. 500/2004 Sb., spravni fad (dale jen s.t.).
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I. Rakouska pravni uprava vymezeni ucastnika spravniho fizeni

Podle rakouského spravniho fddu? je kazda osoba, ktera se domaha urci-
tého ukonu spravniho tradu nebo jiz se ¢innost uradu dotykd, zac¢astnénou
osobou (,,Beteiligte®) a v mife, v jaké je dotéen jeji pravni narok nebo v jaké je
dotcen jeji pravni zajem, je stranou (,,Partei®) (§ 8 AVG).

Kategorie zt¢astnénych osob je $irsi: kazda strana je z¢astnénou osobou,
ovsem nikoli kazda ztcastnéna osoba je stranou. Odpovéd na otézku, zda je
uréitd osoba v konkrétnim spravnim fizeni stranou, zavisi na tom, zda tato
osoba ma pravni narok nebo pravni zdjem, je tfeba ji tedy hledat v hmotné-
pravnich predpisech.’ Pravnim narokem se rozumi narok na urdity afedni
ukon ¢i ¢innost; pravni zajem znamend, Ze osoba sice neni legitimovana zadat
vydani rozhodnuti v urcité véci, ale presto se ji dotykaji urcité skute¢nosti roz-
hodované spravni véci a tento vztah musi byt tfadem zohlednén.* Pokud za-
¢astnéna osoba nema pravni narok, ani neni doten jeji pravni zdjem, proces-
ni prava strany ve spravnim fizeni nema. Za zucastnéné jsou tedy povazovany
takové osoby, jichz se ¢innost spravniho afadu sice dotyka, ale nezasahuje
do jejich pravem chranénych z4jmt.> Za zacastnénou lze ovéem povazovat
jen takovou osobu, kterd ma ke spravni véci, jez je pfedmétem rozhodova-
ni, néjaky silnéjsi, blizky fakticky vztah, nikoli kazdého, kdo se jakkoli o véc
zajima. Pokud spravni ufad opomene nékterou zacastnénou osobu k fizeni
ptizvat, jde o procesni nedostatek, zu¢astnénd osoba tim v§ak sama nemohla
byt na zddném svém hmotném pravu dotcena.®

Procesni postaveni zti¢astnéné osoby, ktera neni stranou, je pomérné sla-
bé, kdyz pravo byt slySen (obecné v § 37 AVG, konkretizovano v § 44 odst. 3,
§ 45 odst. 3, § 65 AVG), pravo nahlizet do spisu (§ 17 AVG), pravo na ozna-
meni rozhodnuti (§ 62 a § 67g AVG) a pravo podavat fadné ¢i mimoradné
opravné prostiedky (legitimace k podani odvolani v § 63 odst. 5, § namitky
v § 57, ,Vorlageantrag® § 64a odst. 2 AVG; navrh na obnovu fizeni § 69, zadost
o0 navraceni v predesly stav § 70 AVG) spravni rad priznava vyslovné pouze
strandm spravniho fizeni. ZGc¢astnénd osoba, kterd neni stranou, mé expli-

2 BGBL Nr. 51/1991, Allgemeines Verwaltungsverfahrensgesetz 1991 (AVG).

3 Judikatura Ustavniho soudniho dvora k vymezeni osob zti¢astnénych a stran spravniho fizeni
s ohledem na principy pravniho statu je podrobné rozpracovana napt. v Hauer, W., Leukauf, O.
Handbuch des 6sterreichischen Verwaltungsverfahrens, Wien: Linde Verlag, 2004, s. 142-213.

4 Walter, R, Mayer, H. Grundriss des osterreichischen Verwaltungsverfahrensrechts, Wien:
Manzsche Verlags- und Universititsbuchhandlung, 8. vyd., 2003, s. 58.

5 Rozhodnuti VwGH ze dne 7. 11. 1991, 91/06/0082.

6 'Thienel, R. Verwaltungsverfahrensrecht, 3. vydéni, Viden: Verlag Osterreich, 2004, s. 89.

236



e

citné priznano pouze pravo na predvolani (,pozvani‘, ,Ladung®) k ustnimu
projednani (§ 41 an. AVG).

Literatura a judikatura rozlisuje nékolik kategorii stran.

Hlavni stranou (,Hauptpartei) je osoba, ktera prostfednictvim navrhu,
jimz se disponuje fizenim, uplatiiuje néjaké své pravo nebo ktera chce proti
uradu zalozit nebo prosadit néjaké opravnéni nebo odstranit néjakou povin-
nost.

Obecny spravni rad pripousti spravni fizeni s vicero stranami (srov. § 41
an., § 43 odst. 5, § 65, § 67d AVG). V téchto pripadech se hovori o spoluzu-
¢astnénych stranach (,mitbeteiligte Parteien®). Predmétem spravniho fizeni
mohou byt nejen naroky jednotlivce viici uradu, ale také naroky mezi jed-
notlivci navzajem. Podle vztahu spoluzicastnénych stran navzajem pak lze
rozliSovat dal$i kategorie:

,Protistranami® (,Gegenparteien®) jsou osoby, jejichZz pravem chranéné
zajmy jsou k zajmum hlavni strany, ktera podala navrh, kontradiktorni. Tato
kategorie se uplatni ve sporném fizeni.

»Vedlej$i strany“ (,,Nebenparteien®) jsou osoby, jejichz pravem chrané-
né zajmy budou uskute¢nénim planu hlavni strany dotéeny (napf. sousedé
ve stavebnim pravu). Jde o osoby, jejichz zajmy nejsou ve vztahu k z4gjmtm
hlavni strany a priori kontradiktorni, mohou v$ak byt rozdilné. Totéz plati i
o zajmech rtiznych vedlej$ich stran navzajem. Tyto osoby mohou svoje zdjmy
uplatnit prostfednictvim namitek. Pouze na tyto osoby se vztahuje preklu-
zivni nasledek podle § 42 spravniho fadu - jestlize bylo ozndmeno konani
ustniho jednani ve spravnimi predpisy predpoklddané formé a jestlize nej-
pozdéji den pred konanim tstniho jednani v ufednich hodinach nebo pti tst-
nim projedndni néktera z téchto osob nepredlozi svoje stanovisko, ztrati svoje
postaveni strany.

Spravnéprocesni spolecenstvi  (,,Verwaltungsverfahrensgemeinschaft®)
vznika v fizenich, v nichZ se na Zadost udéluje povoleni nebo opravnéni
k vykonu zvlastni ¢innosti, kterd je limitovana (napt. pridéleni frekvenci pro
mobilni telefonii, proptij¢eni koncese k provozovani rozhlasového nebo tele-
vizniho vysilani). V$echny osoby, které podaly navrh, zadost nebo prihlasku
o proptijceni opravnéni ke zvlastni ¢innosti, tvori spolecenstvi. O zadostech
(navrzich, prihlaskach) rozhoduje Grad jedinym rozhodnutim, které obsahuje
vyrok o proptij¢eni prava jednomu z uchazecii a vyrok o zamitnuti zadosti
ostatnich uchazeca.’

7 Thienel, R. Verwaltungsverfahrensrecht, 3. vydani, Wien: Verlag Osterreich, 2004, s. 86. Srov.
Hengstschlager, J. Verwaltungsverfahrensrecht, 4. vyd., Viden: Facultas Verlags- und Buchhan-
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Jako legalni strany (,,Legalparteien) jsou oznac¢ovany ty osoby, jimz toto
procesni postaveni vyslovné priznavaji zvlastni spravnépravni predpisy. Po-
kud takovd osoba nemd zadny pravem chranény zdjem, ktery by mohl byt
v konkrétnim spravnim fizeni dotcen, a presto je mu v tomto Fizeni zvlast-
nimi predpisy pfiznano postaveni strany, je stranou formalni (,,Formalpar-
tei“), nebot postaveni strany ve spravnim fizeni md v tomto ptipadé, narozdil
od vyse uvedenych kategorii stran, u nichz je jejich tcastenstvi ve spravnim
fizeni odvozeno od hmotnépravniho vztahu k pfedmétu fizeni (a to vztahu
rtizné ,,pravni intenzity), ¢isté formalni zaklad.

Zvlastni kategorii legalnich a formalnich stran jsou strany ufedni (,,Amt-
sparteien, Organparteien). Urednimi uc¢astniky jsou spravni urady, kterym je
ve spravnim fizeni vyslovné pfizndno postaveni strany spravniho fizeni. Ne-
jde pritom o pripad, kdy v Fizeni jednd statni organ nebo organ obce jménem
statu ¢i obce jako strany fizeni (napt. jako Zadatele, vlastnika pozemku, ...).

Rakouska konstrukce tcastenstvi ve spravnim fizeni je dana zakonem;
kdo je nebo neni stranou spravniho fizeni, stanovuje zakon nikoli spravni or-
gan. Osoby, jimz je zdkonem priznano postaveni strany spravniho fizeni, at uz
na materialnim nebo na formalnim zékladé, ale s nimiz arad jako se stranou
nejednal, jsou tzv. prehlédnutou (opomenutou, obejitou) stranou (,,iibergan-
gene Parteien),® své postaveni strany pochybenim uradu neztraceji.

Shrnuti a srovndni

Vymezeni u¢astnikil v rakouském obecném spravnim radu je veelku kusé,
kdyz v jediné vété § 8 stanovuje, Ze osoba, ktera se domdha urcitého tkonu
spravniho ufadu nebo jiz se ¢innost uradu dotykd, je zucastnénou osobou
a v mife, v jaké je dotcen jeji pravni narok nebo v jaké je dotéen jeji pravni za-

dels AG, 2009, s. 85-86. K tomu viz také rozhodnuti VwGH ze dne 13. 3. 2009, 2007/12/0164:
»V pripadech, kdy se vice uchazec¢t uchdzi o jedno vypsané systematizované sluzebni mis-
to ve jmenovacim fizeni, je zaloZeno procesnéspravni spolecenstvi a musi byt vydano jediné
rozhodnuti, jimz nebude vysloveno pouze jmenovani jednoho z uchazecd, nybrz také odmit-
nuti ostatnich uchazecd, ... , neodpadd povinnost rozhodnuti odivodnit.“ nebo rozhodnuti
VWGH ze dne 31. 1. 2005, 2004/10/0185: ,, ... Takova konstelace, kdy vice Zadateli se uchézi
o jednu lékarenskou koncesi - o udéleni pozadovaného opravnéni jednomu z vice Zadateli ...
se zamitnuti dotyka i ostatnich zadatelt. Dana konstelace zaklada (nucené) procesnéspravni
spolecenstvi vicero zadateld. O jejich zadosti je rozhodovano jedinym rozhodnutim, které se
vyporadava najednou se véemi zadostmi tak, Ze jednomu ze zadatelt je pozadované opravnéni
udeéleno a zadosti ostatnich jsou zamitnuty.“

8 Grabenwarter, C. Verwaltungsverfahrensrecht und Verwaltungsgerichtsbarkeit, Springer-
Verlag, Viden, 2008, s. 24. Srov. Hengstschléger, J. Verwaltungsverfahrensrecht, 4. vyd., Viden:
Facultas Verlags- und Buchhandels AG, 2009, s. 84-85.
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jem, je stranou. AVG tedy rozliSuje dvé kategorie ti¢astniktl spravniho fizeni
s riiznym procesnim postavenim, a to osoby (pouze) zu¢astnéné a ucastniky,
ktefi jsou stranou fizeni.

Kategorizace ucastnikd, jak ji provadi rakouskd nauka, je srovnatelna
s ¢eskou obecnou pravni upravou. Vymezeni hlavnich acastniki (stran) od-
povida dikei § 27 odst. 1 s.1., kategorie vedlejsich ucastniki (stran) ma svou
paralelu v § 27 odst. 2 s.i., tzv. legalni Gcastniky (strany) nalezneme v § 27
odst. 3 s.f. a navazujicich zvlastnich zdkonech. Jeden z rozdilti oproti ¢eské
pravni upravé, na ktery poukazeme, je priznani ucastenstvi spravnim ura-
dam. Podle ¢eskych predpisti spravniho prava procesniho nemuze byt sprav-
ni Grad (resp. spravni organ) nikdy Gcastnikem fizeni, nybrz mize v fizeni
figurovat pouze jako dotéeny organ (§ 136 s..). Smyslem obou procesnich
uprav je poskytnuti procesni moznosti k ochrané dil¢tho vefejného zdjmu,
jez spada do ptisobnosti spravniho uradu (spravniho organu), ktery ve sprav-
nim fizeni vystupuje jako t¢astnik, resp. strana (v Rakousku) nebo jako do-
téeny organ (v CR). Vyznamnym disledkem odlignych koncepci je existence
¢i neexistence aktivni legitimace k podani opravnych prostfedki. Dotéené
organy ve spravnim fizeni podle ¢eské pravni dpravy nemohou podat pro-
ti spravnimu rozhodnuti opravny prostredek, a to ani z procesnich duvodu
(srov. § 81 odst. 1 s.t.), mohou pouze podat podnét k zahajeni prezkumného
fizeni (§ 94 a nésl. s.t.). Rakousky ufedni uc¢astnik nemtize spravni rozhod-
nuti napadnout kvili tvrzenému poruseni hmotnych prav, nebot s jeho po-
stavenim zadné materialni opravnéni spojeno neni, z détvodu poruseni pro-
cesnich prav ucastnika v$ak rozhodnuti napadnout muze. Spravnimu uradu
jsou priznana procesni opravnéni ucastnikll za Gcelem zajisténi objektivni
zakonnosti rozhodnuti.’

Rakouska koncepce rozliSovani na jedné strané zacastnénych osob
a na strané druhé procesnich stran se stanovenim rozdilného rozsahu proces-
nich prav ve spravnim tizeni mtize byt inspirativni z pohledu de lege ferenda,
vyvolava vsak zajimavé otazky i ve vztahu k platné ¢eské tupravé spravniho

9 ,Ucastenstvi ve sprdvnim Fizeni samo o sobé automaticky nezaklada opravnéni vznést téz stiz-
nost k Soudnimu dvoru spravnimu podle ¢l. 131 odst. 1 ¢ 1 B-VG. Predpokladem aktivni
legitimace k podani stiznosti Soudnimu dvoru spravnimu je skute¢nost, ze ten, kdo stiznost
podavd, mohl byt dot¢en na nékterém svém subjektivnim pravu. Takzvanym tGfednim ucastni-
kéim ani jinym formalnim tcastnikiim, jimz musi byt postaveni Gcastnika ve spravnim fizeni
zakonem vyslovné stanoveno, opravnéni vznést stiznost bez dal$iho nevznika. Jejich tikolem
ve spravnim Fizeni neni zastupovat vlastni subjektivni prava, nybrz ochrana objektivni zakon-
nosti spravniho rozhodnuti, jimz bude fizeni uzavieno, potazmo v této souvislosti také zastu-
povani ur¢itych vefejnych zajma. In rozhodnuti VwGH ze dne 21. 11. 2001, 2001/08/0150.
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fizeni, pokud jde o vymezeni okruhu ,,0sob t¢astnicich se spravnich procest
a jejich postaveni v téchto procesech.

Soucasny ¢esky spravni fad totiz, v souvislosti s $irsim rozsahem pusob-
nosti tohoto predpisu oproti upravé predchozi, vymezuje kromé ucastniki
spravniho fizeni (§ 27 s.f., viz Gvod) i obecnéjsi kategorii ,,dotéené osoby*
Tou je kazda osoba, ,jiz se ¢innost spravniho organu v jednotlivém pripadé
dotyka“ (§ 2 odst. 3 s.f.), rozumi se ptitom jakakoliv ¢innost spravniho organu
upravena spravnim radem, nejen spravni fizeni. Dotéenymi osobami tak jsou
nejen ucastnici spravniho fizeni, ale i adresati osvédcenti a jinych tkont podle
casti ¢tvrté spravniho fadu, osoby dotéené vydanim opatfeni obecné povahy,
uzavrenim, zménou ¢i zru$enim vefejnopravni smlouvy apod. Procesni po-
staveni dotéenych osob je obecné vymezeno zakladnimi zdsadami ¢innosti
spravnich organt (§ 2 az 8 s. I.), a dale, pokud jde o formy ¢innosti vyslovné
upravené spravnim radem, rovnéz v prislusné ¢asti tohoto zakona.

V této souvislosti vyvstavaji dvé otazky. Prvni z nich je, zda se ve spravnim
fizeni mohou, byt i jen za urditych specifickych podminek, vedle u¢astnika
Fizeni objevit dalsi dotéené osoby. Jinymi slovy, zda je vymezeni kategorie do-
téenych osob natolik $iroké, Ze se nevycerpava rozsahem vymezeni Gc¢astnikt
spravniho fizeni. Obecna Gprava vymezeni Gcastnikt (§ 27 s.t.) je podle na-
$eho nazoru natolik ,,$iroka®, Ze zahrnuje vSechny osoby, jichz se tato ¢innost
spravniho orgdnu dotyka. ,Ucast” dotéenych osob ve spravnim fizeni je na-
opak predstavitelna tam, kde zvlastni pravni uprava ucastenstvi zuzuje okruh
ucastniki do té miry, ze jsou z néj vylouceny i osoby, jichZ se ¢innost spravni
organu v dané véci dotyka napriklad tim, Ze mohou byt vydavanym spravnim
rozhodnutim (pfimo) dotéeny na svych pravech ¢i povinnostech. Prikladem
miize byt napf. pravni Gprava tcastenstvi v fizeni o povoleni vybranych ¢in-
nosti pfi vyuzivani jaderné energie a ionizujiciho zareni'® nebo v fizeni o po-
voleni odbéru podzemni vody''. V takovych pripadech by na téchto fizenich
mohly vedle ucastniki fizeni participovat i (dal$i) subjekty, a to pravé v po-
staveni dot¢enych osob.

10 Podle § 14 odst. 1 zékona ¢. 18/1997 Sb. o mirovém vyuzivani jaderné energie a ionizujiciho
zafeni a 0 zméné a doplnéni nékterych zakonu (atomovy zakon), je ucastnikem takového
fizeni pouze Zadatel.

11 Podle § 115 odst. 15 zdkona &. 254/2001 Sb., o vodach (vodni zédkon), ve znéni zdkona
¢.150/2010 Sb. (a¢inného od 1. 8. 2010) jsou ucastniky tohoto fizeni pouze Zadatel a osoby,
o nichz tak stanovi sdm vodni zakon (zejm. obec a tzv. ekologické ob¢anské sdruzeni), niko-
liv téZ osoby, které mohou byt rozhodnutim ptimo dotceny na svych pravech, napf. vlastnik
pozemku ¢i soused, jehoz se miize dotknout ztrata vody ve vodnim zdroji, z néhoz je odbér
povolovan).
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Druhou otazkou je, jaka procesni opravnéni, pfipadné povinnosti posky-
tuje spravni fad dotéenym osobam. Nemélo by totiz uvazovat o ,,ucasti“ téch-
to osob na spravnim fizeni, pokud by v tomto fizeni nemély Zadné prostredky
ochrany svych prav ¢i zdjmi, pripadné Zadné povinnosti.

Postaveni dotéenych osob je vymezeno predevs$im zédkladnimi zasadami
¢innosti spravnich organt (§ 2 az 8 s.t.). Z nich predevs$im vyplyva pravo
na zdvorilé a vstficné chovani ufednich osob, pravo na primérené pouceni,
pravo na uvédomeéni o ukonu spravniho organu s dostate¢nym predstihem
a pravo na uplatniiovani svych prav a opravnénych zajmu (§ 4 s.t.) a pravo
podat stiznost proti postupu spravniho organu nebo na nevhodné chovani
uredni osoby (§ 175 s.t.). Uplatiiovanim prav a opravnénych zajmu rozumime
predevsim pravo vyjadrit se, pravo byt pritomen ustnimu jednani, ptipadné
provadéni dtikazi a pravo nahlizet do spisu podle § 38 odst. 2 s.f.). Samostat-
nou otazkou je aktivni Zalobni legitimace takovych osob ve smyslu § 65 odst.
1, resp. odst. 2 soudniho fadu spravniho'.

II. Némecka pravni tprava vymezeni ucastnikii spravniho fizeni
Némecky zakon o spravnim fizeni®
fizeni (,,Beteiligte®):
1. navrhovatel a odpirce (§ 13 odst. 1 ¢. 1 VwVIG);
2. osoby, jimz urad hodla spravni akt urcit nebo jimz spravni akt urcil
(§ 13 odst. 1 & 2 VWVIG);
3. osoby, s nimiz arad uzavtel verejnopravni smlouvu (§ 13 odst. 1 ¢. 3
VwVEG);
4. osoby, které spravni urad do fizeni jako ucastniky fizeni ptibral

vymezuje ¢tyfi kategorie ucastnikil

12 Zakon ¢. 150/2002 Sb., soudni fad spravni

13 Verwaltungsverfahrensgesetz (VwVfG) in der Fassung der Bekanntmachung vom 23. Janu-
ar 2003 (BGBL. I S. 102), das zuletzt durch Artikel 2 Absatz 1 des Gesetzes vom 14. August
2009 (BGBI. I S. 2827) gedndert worden ist; dale ,zakon o spravnim fizeni“ nebo ,VwVfG*

14 Sohledem na to, ze spravnim fizenim (,Verwaltungsverfahren®) je podle § 1 odst. 1 VwVfG
jakdkoliv verejnoprdvni spravni ¢innost vyjmenovanych uradu, nikoli jen takovy proces, kte-
ry vede k vydani (individudlniho) spravniho aktu. Spravni fizeni tedy némecky zakon chape
v $ir$im smyslu nez Cesky spravni fad (¢ast druha, § 9 spravni fizeni je postup spravniho
organu, jehoZ tcelem je vydani rozhodnuti...). Kategorii ucastnikt spravniho fizeni ,part-
ner vefejnopravni smlouvy® v tomto pfispévku vynechaviame a pouze odkazujeme napt.
na Kopp, E O. Ramsauer, U. Verwaltungsverfahrensgesetz, Verlag C. H. Beck, Mnichov,
2008, s. 245-246, Wolff, H. A. Decker, A. Verwaltungsgerichtsordnung (VwGO), Verwal-
tungsverfahrensgesetz (VwVfG) - Studienkommentar, 2. vyd., Verlag C. H. Beck, Mnichov,
2007, Hoffmann-Riem, W. Schmidt-Afimann, E. Vof3kuhle, A. Grundlagen des Verwaltu-
ngsrechts, Band II, Verlag C. H. Beck, Mnichov, 2008, s.
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(§ 13 odst. 1 ¢. 4 VwVEG); zakon pritom stanovi, které osoby urad
muze z vlastni iniciativy nebo na navrh do fizeni jako u¢astnika pri-
brat (osoby, jejichZ pravni zdjmy mohou byt vysledkem fizeni do-
téeny), resp. které pribrat musi (osoby, jimz ma byt rozhodnutim
zalozeno pravo nebo povinnost) (§ 13 odst. 2 VwVIG).

Osoby, které jsou v fizeni slySeny, aniz splnuji podminky uvedené v § 13
odst. 1 VWVIG, se ucastnikem nestavaji (§ 13 odst. 3 VWVIG).

Ustanoveni § 13 zakona o spravnim fizeni stanovuje podminky ti¢asten-
stvi a zptisob, jakym miize byt ti¢astenstvi ve spravnim fizeni zaloZeno (poda-
nim navrhu, zahajenim fizeni ex offo, ptibranim do fizeni).

Utastenstvi podle ¢&. 1 se vztahuje na spravni fizeni zahajovana na navrh.
Vzhledem k tomu, Ze spravni fizeni zasadné neni fizeni kontradiktornim,
miize byt odptirce u¢astnikem spravniho fizeni pouze v takovych spravnich
fizenich zahajovanych na navrh, v nichz se navrhuje, aby urad uéinil urcité
opatreni, jimz bude negativné ovlivnéno pravni postaveni tfeti osoby. Od-
purcem je tedy takova osoba, do jejichZ prav ma byt podle navrhu spravnim
aktem zasazeno nebo jejiz pravni postaveni ma byt zménéno. Odpiirce je z lo-
giky véci ucastnikem pouze takovych fizent, ktera sméruji k vydani spravniho
aktu s ucinky vidi tretim osobam."

Navrhovatel se ucastnikem spravniho fizeni stdva doruc¢enim navrhu
spravnimu Gradu, zatimco odpiirce se ucastnikem stava az v okamziku, kdy je
mu dorudeno oznameni Gfadu o tom, Ze na navrh proti nému smétujici bylo
zahdjeno spravni fizeni.

Pokud navrh nesméfuje proti urcité nebo urcitelné osobé, pak muze byt
vysledkem fizeni dot¢ena na svych pravech treti osoba a Ucastenstvi se uréuje
podle § 13 odst. 1 ¢. 4, nikoli podle § 13 odst. 1 ¢. 1 (navrhovatel tedy bude
ucastnikem podle § 13 odst. 1 ¢. 1, ostatni tcastenstvi se posuzuje podle ¢. 4).'¢

Utastenstvi podle ¢. 2 se vztahuje na fizeni zahajovand ex offo. U¢astnikem
podle § 13 odst. 1 ¢. 2 je tzv. adresat spravniho aktu, tj. ten, jemuz Grad hodla
spravni akt urcit nebo jemuz spravni akt uréil (zfejmé pro pripad, ze spravni
akt byl prvnim tkonem ve véci). U¢astenstvi podle ¢. 2 se vztahuje na tako-
vé pripady, v nichz Grad hodla postupovat proti urcité osobé (nebo k jejimu
dobru) a k tomuto tcelu zahaji z moci ufedni spravni fizeni. Podminkou je,
ze adresét je nebo bude spravnim aktem dotéen. Ucastnikem podle ¢. 2 nenf

15 Odpitrcem je napiiklad opravnény k honitbé v fizeni o vymahani skody zptisobené zveéri
nebo honitbou (podle § 29 a nésl. BJagdG).

16 Kopp, E O. Ramsauer, U. Verwaltungsverfahrensgesetz, Verlag C. H. Beck, Mnichov, 2008,
s. 245,
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ten, kdo bude zamyslenym spravnim aktem dotéen nikoli jako pfimy adresat,
nybrz pouze zprosttedkované jako tfeti osoba (v takovém pripadé je tcasten-
stvi dano podle ¢. 1 nebo ¢. 4).7

Je dovozovano, Ze postaveni ucastnika podle ¢. 2 vznikd v okamziku,
kdy urad potencialnimu adresatovi sdéli, Ze proti nému nebo k jeho dobru
bylo zahajeno z moci tGfedni spravni fizeni (okamzikem odeslani predvolani
ke sly$eni ,,Anhorungsschreiben'®).

Zakon v § 13 odst. 1 ¢. 4 a v odst. 2 véta prvni zakotvuje pravomoc sprav-
niho aradu vyuzit tivahu, koho z téch, jejichz pravni z4jmy mohou byt vysled-
kem fizeni dotéeny, do fizeni jako tcastnika pribere (,,ufad muze do fizeni
jako u¢astnika z vlastni iniciativy nebo na navrh pfibrat...“). O uvazeni nejde
za situace podle véty druhé odstavce 2 § 13, kdy arad musi pribrat (,,pribere®)
treti osobu, jiz vysledek fizeni ma zalozit pravo nebo povinnost, pokud to
navrhne. V tomto ptipadé jde o tzv. nutné pribrani a uvazeni se neuplatni.
Pribrani Gfad u¢ini formou samostatného procesniho rozhodnuti, které ma
konstitutivni t¢inky - zaklada ur¢ité osobé postaveni tcastnika."”

Neptibrani tfetich osob, jejichz pravni zajmy mohou byt vysledkem fizeni
dotéeny (§ 13 odst. 2 véta prvni, opominuti tzv. jednoduchého ptibrani), neni
procesni vadou, nicméné vydané rozhodnuti nema ucinky vici témto tretim
osobam. Nepfibrani tfetich osob, jimz ma rozhodnuti zaloZit pravo nebo po-
vinnost (§ 13 odst. 2 véta druha, tzv. nutné pribrani), naproti tomu predstavu-
je procesni vadu, ktera vede k formalnimu rozporu se zdkonem, pripadné az
k nicotnosti aktu (§ 44 odst. 1 VwVIG).2°

Rozhodnuti podle § 13 odst. 2 VwVEG nemohou t¢astnici napadnout od-
délené, nybrz pouze spole¢né s rozhodnutim ve véci (srov. § 44a véta prvni
VwGO?). Pfed vydanim rozhodnuti ve véci se nemiize proti opominuti pri-
brani branit ani teti osoba, jejiz ptibrani bylo navrzeno, musi vyc¢kat rozhod-
nuti ve véci a teprve to miize napadnout. Jinou otazkou je, zda se oddélené,

17 Kopp, E O. Ramsauer, U. Verwaltungsverfahrensgesetz, Verlag C. H. Beck, Mnichov, 2008,
s. 245,

18  Viz rozhodnuti Spolkového spravniho soudu (BVerwG), Neue Zeitschrift fiir Verwaltung-
srecht 1987, 224 cit. dle Kopp, F. O. Ramsauer, U. Verwaltungsverfahrensgesetz, Verlag C.
H. Beck, Mnichov, 2008, s. 245.

19  Hoffmann-Riem, W. Schmidt-Afimann, E. Vof3kuhle, A. Grundlagen des Verwaltungsrechts,
Band II, Verlag C. H. Beck, Mnichov, 2008, s. 633.

20  Verwaltungsgerichtsordnung, Verwaltungsverfahrensgesetz (VwVfG) - Studienkommen-
tar, 2. vyd., Verlag C. H. Beck, Mnichov 2007, s. 609.

21  Verwaltungsgerichtsordnung (VwGO) in der Fassung der Bekanntmachung vom 19. Mérz
1991 (BGBL. I S. 686), die zuletzt durch Artikel 3 des Gesetzes vom 21. August 2009 (BGBIL.
I'S.2870) gedndert worden ist, dile jen spravni soudni rad* nebo ,,ywGO*
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pred vydanim rozhodnuti ve véci mize branit ta tieti osoba, jez byla pribra-
na proti své vili. Spolkovy spravni soud vychazi z toho, Ze tfeti osoba musi
pribrani a s tim pripadné spojené zatiZeni strpét pouze za podminky, ze jeji
pravni zajmy mohou byt vysledkem fizeni dotéeny. Jestlize dotéeni pravnich
z4jmu zjevné nemtiZe nastat, mize se domahat zru$eni pribrani, které nebylo
ucinéno v souladu s predpoklady § 13 odst. 2 (a tudiZ porusuje zasadu osobni
svobody garantovanou ¢l. 2 odst. 1 Zakladniho zdkona?).

Casté jsou zvlastni dpravy zejména pokud jde o dcastenstvi aradd, spol-
kit nebo tretich zucastnénych (formalni ucastenstvi). Pokud ma byt aplikovana
zvlastni uprava, ktera vsak ucastenstvi ve spravnim rizeni neupravuje, pak bude
§ 13 zakona o spravnim fizeni (ptipadné prislusna ustanoveni odpovidajiciho
zemského zakona) aplikovan jako vyraz obecnych pravnich zasad. To plati ze-
jména o § 13 odst. 2, které je mozné i v fizenich, pro ktera dopadajici pravni
uprava pribrani vyslovné nestanovuje, ale zaroven ho ani nevylucuje. (Pro tize-
ni pfed spravnimi soudy v$ak pribrani analogicky pouzit nelze.)

Pojem ucastnik, jak je pouzivan zdkonem o spravnim fizeni funkéné od-
povida pojmu strana, ktery je pouzivan v civilnim pravu procesnim. Zakon
o spravnim fizeni pouziva pojem ucastnik stejné jako spravni soudni rad (viz
§ 63 VWGO) jako souhrnné oznaceni pro vechny osoby, které se ti¢astni fize-
ni svymi vlastnimi pravy, zejména pravem podavat navrhy k fizeni a k véci.”

Odstavec treti vyslovné deklaruje, Ze ten, kdo je slySen, aniz byl do fizeni
pribran, nepodal navrh ani nebyl oznacen jako odptirce a neni ani potenci-
alnim adresatem rozhodnuti, Gc¢astnikem spravniho fizeni neni. Zdkon tak
vyslovné vylucuje, aby u kohokoliv doslo ke vzniku ucastenstvi pouze na za-
kladé skute¢nosti, Ze s touto osobou spravni organ v fizeni jedna.

Vedle kategorie ucastniki spravniho fizeni (Beteiligte) znd némecka teo-
rie i platnd pravni Gprava (obdobné jako rakouska - viz vyse) kategorii osob
dotéenych (,,Betroffene®). Na rozdil od formalniho pojeti u¢astniki jde v pri-
padé dotéenych osob dusledné o vztah fakticky — zalezi jenom na skute¢ném
(bytijen potencidlnim) dotceni pravni sféry téchto osob. Na zakladé takové-
ho dotéeni pak némecky spravni rad priznava témto osobam urcita (ve srov-
nani s ucastniky vyrazné skromnéjsi) procesni prava.*

22 Grundgesetz fiir die Bundesrepublik Deutschland in der im Bundesgesetzblatt Teil ITI, Glie-
derungsnummer 100-1, veréffentlichten bereinigten Fassung, das zuletzt durch das Gesetz
vom 29. Juli 2009 (BGBL. I S. 2248) geandert worden ist.

23 Kopp, E O. Ramsauer, U. Verwaltungsverfahrensgesetz, Verlag C. H. Beck, Mnichov, 2008,

s. 240.

24 Némecky Verwaltungsverfahrensgesetz tuto kategorii vyslovné nedefinuje, jeji postaveni véak
upravuje v celé fadé ustanoveni, napt.: § 8d odst. 2, § 31 odst. 2 a 3, § 37 odst. 2, § 47 odst. 2,
§ 48 odst. 3, § 49 odst. 6, § 51,...
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Shrnuti a srovndni

Ustanoveni § 13 némeckého zédkona o spravnim fizeni systematicky roz-
lisuje ucastniky, o nichz tak stanovi zdkon (§ 13 odst. 1 ¢. 1 a 2), a Gcastniky,
o nichz tak maze (§ 13 odst. 1 ¢. 4 a odst. 2 véta prvni), nebo musi (§ 13
odst. 2 véta druha) stanovit urad.” Podle toho literatura a judikatura rozlisuje
ucastniky spravniho fizeni na ,narozené“ (,,geborene Beteiligte) a ,,zvolené®
(»gekorene Beteiligte®).

Utastenstvi v konkrétnim sprévnim fizeni je vsak vzdy zalozeno aktem
s externimi u¢inky — navrhem (ktery zaklada postaveni uc¢astnika navrhovate-
li, ptipadné také odptirci, je-li v ndvrhu urcen nebo je-li uréitelny); zahdjenim
fizeni uradem (které zaklada ucastenstvi tomu, jehoz fad oznadi za poten-
cidlniho adresata) nebo rozhodnutim ve véci, pokud bylo prvnim tkonem
v fizeni (které zaklada ucastenstvi adresata rozhodnuti); pfibranim do fizeni
(které zaklada ucastenstvi tém, jez urad pribere). Narozdil od ceské pravni
upravy tedy neni Gcastenstvi zaloZeno nutné ptimo zakonem, nybrz téz roz-
hodnutim spravniho afadu o pribrani.

Ptibrani do fizeni zaklada ucastenstvi bez ohledu na to, zda tak urad ucinil
v souladu se zakonnymi predpoklady. A contrario, chybi-li akt ptibrani, osoba
ucastnikem neni, prestoze jeji hmotnépravni zajmy dot¢eny byt mohou. Do-
téeni na pravnich zdjmech zaklada pouze narok na ucastenstvi, nikoli uc¢asten-
stvi samo. I tehdy, kdyz spravni urad pribere jako tcastnika do fizeni nékoho,
jehoz hmotnépravni z4jmy dotceny nejsou nebo byt nemohou (§ 13 odst. 2
VwVIG), je tato osoba tcastnikem. Podle ¢eské pravni upravy plati opak. Po-
kud spravni organ s nékterou osobou jednal jako s u¢astnikem, aniz jim podle
zakona byla, nestavé se pouze z divodu nespravného postupu spravniho orga-
nu tcastnikem (pouze s ni jako s ucastnikem bylo jednano), a pokud spravni
organ s nékterou osobou jako s t¢astnikem nejednal, neztraci tim svoje posta-
veni Gcastnika (je opominutym tcastnikem). Pojmové je tedy podle némecké
upravy spravniho fizeni vyloucen tzv. opominuty neboli prehlédnuty uéastnik,
nebot ucastnikem neni nikdo, kdo nebyl jako tcastnik oznacen.

Negativni disledky formalniho pojeti ucastenstvi ve spravnim fizeni
podle némeckého zakona o spravnim fizeni jsou do jisté miry eliminovany
upravou, podle niZ jsou urcita procesni opravnéni priznana pravé s ohledem
na moznost dotéeni hmotnépravnich zajmt i osobam dotéenym (,,Betroffe-
ne®).

25 Verwaltungsgerichtsordnung (VwGO), Verwaltungsverfahrensgesetz (VWVfG) - Studienko-
mmentar, 2. vyd., Verlag C. H. Beck, Mnichov 2007, s. 607.
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Za nejvyznamnéjsi odlisnost némecké a ¢eské pravni upravy tcastenstvi
povazujeme pravé kategorii ti¢astniki ex actu, na zakladé rozhodnuti sprav-
niho uradu. Jak jiz bylo uvedeno, podle némecké pravni tpravy vznika ucas-
tenstvi nékterych osob, jejich ptizvanim za ucéastniky, tedy tkonem spravniho
uradu. Co vice, v nékterych pripadech (podle ¢eské upravy jde o osoby, které
mohou byt rozhodnutim pfimo dotéeny na svych pravech a povinnostech) je
spravnimu uradu ponechano na jeho uvazeni, zda uréitou osobu jako ucast-
nika do tizeni ptizve. Ceskd pravni tprava je oproti tomu zcela disledné po-
stavena na principu, Ze okruh ucastnikt spravniho fizeni stanovi zakon. Kdyz
pak spravni organ sestavuje seznam ucastnika konkrétniho fizeni, ,,pouze”
aplikuje tuto pravni tpravu. Opomene-li pfitom néjakého ucastnika, jde podle
ustalené judikatury spravnich soudii o procesni vadu, ktera miize mit za nasle-
dek nezakonnost rozhodnuti ve véci samé®. Na druhou stranu nutno uznat, Ze
ani tato rozdilna pravni dprava v praxi nemusi nutné znamenat zasadni roz-
dil v trovni ochrany osob, které mohou byt rozhodnutim spravniho organu
dotéeny na svych pravech ¢i povinnostech. Klicova je v tomto ohledu troven
pravni kultury a Groven vefejné spravy, jiz je pravni tprava aplikovana.

Zaver

Cilem prispévku bylo priblizit pravni dpravu jednoho z klicovych prvka
spravniho fizeni — vymezeni ucastnika fizeni - v rakouském a némeckém
pravnim fadu a provést jeji zakladni srovnani s platnou ¢eskou pravni upra-
vou. Mdme za to, Ze tohoto cile bylo dosazeno. Tim se samozifejmé nevycer-
pavaji moznosti dalstho zkoumani v této oblasti. Nabizi se zejména otazka
faktické rozdilnosti ¢i naopak obdoby spravni praxe v jednotlivych zemich.

Predevsim, jak jiz bylo uvedeno v piipadé némecké pravni apravy, je otaz-
kou pristupu spravni praxe k interpretaci a aplikaci citovanych ustanoveni
procesnich predpist. Ten je do zna¢né miry ovlivnén nejen tradici, ale také
soucasnou pravni kulturou vefejné spravy v té které zemi. Z predstavy o tom,
jak by asi ¢eské spravni organy ,vyuzivaly“ spravniho uvazeni, pokud jde
o vymezeni (alespon z ¢asti) okruhu ucastnikd fizeni, nelze usuzovat na si-
tuaci v jinych zemich.

Navic, vymezeni okruhu ucastniki spravniho fizeni, pfipadné dalsich ka-
tegorii ,,dot¢enych osob’, je nutno vnimat v souvislosti s postavenim téchto
skupin ve spravnim fizeni, tedy v kontextu okruhu prav a povinnosti, které
jim pfiznava ¢i stanovuje prislu§nd procesni pravni tprava. Bez porovnani i

26 S nevyhnutnym dusledkem zruseni takového spravniho rozhodnuti spravnim soudem.
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tohoto aspektu tézko konstatovat, zda je napriklad skute¢ny rozdil mezi moz-
nostmi obrany osoby neptibrané do tizeni (§ 13 odst. 1 ¢. 4 némeckého sprav-
niho radu) a opomenutého castnika v ¢eském spravnim fizeni.
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comparison with the Czech legal regulation
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Introduction - Czech regulation

Acknowledgment of the position of a participant to the proceedings is a
basic precondition for the possibility of specific persons to actively or pas-
sively protect their rights and interests which may be anyhow influenced in
the administrative procedure.

Czech general legal regulation' defines three basic categories of partici-
pants to the administrative proceedings. Firstly, it is a person whose rights
and duties are primarily decided upon in the proceedings. Under the law, it is
either ‘“applicant and other involved persons which must be covered in the deci-
sion of an administrative body by reason of joint rights and duties” (in the pro-
ceedings commenced by application) or “persons whose right or duty is to be
originated, amended or voided by the decision or persons whose right or duty is
to be declared as existent or inexistent by the decision” (in proceedings ex offo)

Second category of participants to the proceedings consists of “persons
whose rights and duties might be directly affected by the decision”. It suffices that
the affection of rights is merely potential (whether they are actually affected
is a matter of the outcome of the proceedings), however, it must be a direct
affection, i.e. immediate one with a certain level of intensity.

Last category of participants to the proceedings involves “persons stated by
a special law”. Provision of s. 27 (3) APC impacts the cases where on the basis
of a special law, other persons join the proceedings alongside parties catego-
rized above, not instead of them. Otherwise, a special regulation of parties
would be established and the general regulation would not apply at all.

The goal of this paper is to analyze Austrian and German regulation of
defining the participants to the administrative proceedings. Differences in
comparison to the effective Czech regulation are emphasized.

1 Actno. 500/2004 Coll., Administrative Procedure Code (hereinafter “APC”)
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I. Austrian legal regulation of defining the par-
ticipants to administrative proceedings

Under Austrian Administrative Procedure Code,? every person which
seeks any action from the administrative body or which is concerned in the ac-
tivity of a body is a participating person (,,Beteiligte®) and in the level of con-
cerning their legal claim or legal interest, they are a party (,,Partei®) (s. 8 AVG).

Category of participating persons is wider: every party is a participating
person and on the other hand, not every participating person is a party. An-
swer to the question of who is the party in particular proceedings depends
on a person having a legal claim or interest, therefore the answer needs to be
found in substantive law.> Legal claim is defined as claim to a specific official
action or activity; legal interest means that though the person is not legiti-
mated to demand a decision being rendered in a specific matter, such person
is affected by certain facts of the decided administrative matter and this affec-
tion must be taken into account by the administrative body.* If participating
persons have no legal claim and their legal interest is not concerned, too, they
do not have the procedural rights of a party. Therefore persons are regarded as
participating if they are affected by the activity of an administrative body but
it does not interfere with their interest protected by law.> Nevertheless, only
a person having stronger and closer factual relation to the subject of decision
may be regarded as participating, not anyone who is anyhow interested in
the matter. If the administrative body fails to invite any of the participating
persons to the proceedings, procedural deficiency occurs but the participat-
ing persons themselves cannot be affected in any of their substantive rights.®

Procedural position of a participating person which is not a party is rela-
tively weak since right to be heard (generally in s. 37 AVG, specified by s. 44
(3),5.45 (3), s. 65 AVQG), right to look in the file (s. 17 AVG), right to have the
decision communicated (s. 62 and s. 67g AVG) and right to file for ordinary
and extraordinary remedies (right to file an appeal in s. 63 (5), objections in s.

2 BGBL Nr. 51/1991, Allgemeines Verwaltungsverfahrensgesetz 1991 (hereinafter “AVG”)

3 Case law of Constitutional Court is analyzed in detail as to definition of participating
persons and parties to the proceedings with respect to principles of legally consistent state
in e.g. Hauer, W, Leukauf, O. Handbuch des osterreichischen Verwaltungsverfahrens,
Vienna: Linde Verlag, 2004, p. 142-213.

4 Walter, R., Mayer, H. Grundriss des osterreichischen Verwaltungsverfahrensrechts, Vienna:
Manzsche Verlags- und Universititsbuchhandlung, 8" ed., 2003, p. 58.

5  decision VwGH dated 7. 11. 1991, 91/06/0082.

6  Thienel, R. Verwaltungsverfahrensrecht, 3 ed., Vienna: Verlag Osterreich, 2004, p. 89.
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57, ,Vorlageantrag®s. 64a (2) AVG; motion for retrial s. 69, motion for restitu-
tion s. 70 AVG) are attributed only to parties to administrative proceedings.
Participating person who is not a party is expressly attributed only with a right
to be summoned (“invitation®, ,Ladung®) to oral hearing (s. 41 et seq. AVG).

Literature and case-law distinguishes various categories of parties.

Main party (,Hauptpartei®) is a person who by motion disposing with
the proceedings applies certain rights or who seeks to originate or to enforce
certain authority or to eliminate certain duty against the administrative body.

AVG allows administrative proceedings with a higher number of parties
(sees. 41 etseq.,s. 43 (5), s. 65, s.67d AVG). In these cases, co-parties are men-
tioned (,,mitbeteiligte Parteien). Subject of the proceedings may cover not
only claims of an individual against the administrative body but also claims of
individuals mutually. In accordance with the mutual relation of co-parties, we
may further distinguish other categories:

“Counterparties“(“Gegenparteien) are persons whose interests protected
by law are contradictory to the interest of a party who filed the motion. This
category applies in contentious proceedings.

»Adjoining parties“(“Nebenparteien®) are persons whose interests protect-
ed by law shall be affected by realization of Main party’s plan (e. g. neighbors
in construction law). That involves persons whose interests are not a priori
contradictory to the interests of the Main party but they might be different.
The same applies with regard to various Adjoining parties mutually. These
persons may enforce their interests only by using objections. Only these per-
sons are related to the preclusion consequence under s. 42 AVG - if the hold-
ing of an oral hearing has been communicated in a form prescribed by admin-
istrative laws and if on the day before the day of the oral hearing or during the
oral hearing the latest, any of these persons does not submit their statement,
they lose their position of a party.

‘Administrative law communion” (“Verwaltungsverfahrensgemeinschaft®)
is established in proceedings where permission or authority to a special activ-
ity is granted upon motion and it is limited (e. g. assignment of frequency for
mobile phones, conferring the concession for running the radio and television
broadcasting). All persons who filed a motion, application or registration for
conferring the authority to a special activity form a communion. Administra-
tive body decides on the motions (applications, registrations) in one decision
which includes the statement of conferring the right to one of the candidates
and the statement of rejecting the motions of other candidates.”

7  'Thienel, R. Verwaltungsverfahrensrecht, 3 ed., Vienna: Verlag Osterreich, 2004, p. 86.
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As legal parties (“Legalparteien) are described persons who are desig-
nated with this particular procedural position by special administrative laws.
If these persons have no interest protected by law which could be affected in
a particular administrative proceeding and even so, they are attributed with
rights of a party by special laws, they are referred to as formal party (“Formal-
partei®), because the position of a party to administrative proceedings has
merely a formal basis in contrary to categories of parties mentioned above
where the participation in administrative proceedings is derived from the
substantive law relation to the subject of the proceedings (relation of various
“legal intensity®).

Official parties (“Amtspartei, Organpartei’) form a special category of legal
and formal parties. Official participants of the proceedings are administrative
bodies who are expressly attributed with the position of a party in administra-
tive proceedings. However, it is not the case of State body or Municipal body
acting in the proceedings on behalf of the State or Municipality as a party to
the proceedings (e.g. as applicant, owner of the property...).

Austrian construction of participation in the administrative proceedings
is given by the law; who is or who is not the party to administrative pro-
ceedings is set by the law and not an administrative body. Persons who are
attributed with the position of a party by the law, notwithstanding whether
formally or materially, and have not been dealt with as a party by the admin-
istrative body are so-called overlooked (omitted, circumvented) party (“iber-
gangene Parteien®),® they do not lose their rights as a party by the error of an
administrative body.

Comp. Hengstschlager, J. Verwaltungsverfahrensrecht, 4" ed., Vienna: Facultas Verlags-
und Buchhandels AG, 2009, p. 85-86. Regarding that, see also decision VWGH dated 13.
3.2009, 2007/12/0164: “In cases where more candidates apply for one offered systematized
service position in appointment proceedings, procedural communion is constituted and one
decision must be rendered which does not only state the appointment of one of the candidates
but also rejection of other candidates...duty to reason does not fall off.“ or decision VwGH
dated 31. 1. 2005, 2004/10/0185: “ ... Such constellation where more candidates apply for
one pharmacy concession...the rejection concerns other applicants, too. Such constellation
constitutes (compulsory) procedural communion of more applicants. Their application is
decided upon by one decision which deals with all applications at once by awarding the
permission to one of the applicants and rejecting all remaining applications.*

8  Grabenwarter, C. Verwaltungsverfahrensrecht und Verwaltungsgerichtsbarkeit, Springer-
Verlag, Vienna, 2008, p. 24. Srov. Hengstschliger, J. Verwaltungsverfahrensrecht, 4" ed.,
Vienna: Facultas Verlags- und Buchhandels AG, 2009, p. 84-85.
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Summary and comparison

Definition of participants in AVG is rather incomplete since it only says
in s. 8 that persons seeking any action from the administrative body or per-
sons concerned in the activity of a body are participating persons and in the
level of concerning their legal claim or legal interest, they are a party. AVG
thus distinguishes two categories of participants of administrative proceed-
ings with different procedural position, i.e. persons (only) participating and
participants who are a party to the proceedings.

Categorization of participation as carried out by Austrian doctrine is com-
parable to the Czech general legal regulation. Specification of main partici-
pants (parties) corresponds with the provision of s. 27 (1) APC, category of
adjoining participants (parties) has its parallel in s. 27 (2) APC, so-called legal
participants (parties) are to be found in s. 27 (3) APC and special laws. One of
the differences in comparison to the Czech legal regulation which is going to
be referred to is attribution of participation to administrative bodies. Under
Czech administrative procedural law, the administrative body (or if you like,
authority) can never be a participant to the proceedings because they can only
operate as concerned bodies (s. 136 APC). The meaning of both regulations is
to provide a procedural possibility for the protection of partial public interest
which falls within the administrative body’s (administrative authority’s) scope
of operation and this body appears as a participant to administrative proceed-
ings, or if you like a party to administrative proceedings (in Austria) or a con-
cerned body (in the Czech Republic). Existence or inexistence of a right to file
legal remedies is a significant consequence of different concepts. Concerned
bodies do not have the right to file a legal remedy against the administrative
decision, not even for procedural reasons (see s. 81 (1) APC), they may only
submit a motion for review proceedings (s. 94 e seq. APC). Austrian official
participant is not permitted to contest administrative decision due to alleged
breach of substantive law rights because there is no material right connected
with its position, however, it may contest the decision for the breach of proce-
dural participant’s rights. Administrative bodies are attributed with rights of
participants in order to secure objective legality of the decision.’

9  “Participation in the administrative proceedings itself does not constitute the right to
complaint to Administrative Court under Article 131 (1) (1) B-VG. The prerequisite
to the right to petition to the Administrative Court is the fact that the complaining
person’s subjective right might be affected. So-called official participants and other formal
participants whose position must be provided by the law do not have the right to file a
complaint. Their task in the administrative proceedings is not to represent own subjective
rights but the protection of an objective legality of administrative decision which shall be
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Austrian concept of distinguishing participants to the proceedings on one
hand and parties on the other hand with setting different complex of proce-
dural rights in administrative proceedings may be inspirational from de lege
ferenda view and it also raises interesting questions with respect to current
legal regulation of administrative procedure as far as definition of “persons
participating in administrative procedures” and their position are concerned.

In connection with wider scope of applicability compared with previous
legal regulation, contemporary Czech APC defines not only participants to
the proceedings (s. 27 APC, see introduction) but also a more general catego-
ry of concerned persons. This category includes every person “who is affected
by the activity of an administrative body in individual case” (s. 2 (3) APC),
where the activity is understood as any kind of administrative body’s activ-
ity, not only administrative procedure. Concerned persons are thus not only
participants to administrative proceedings but also addressees of certificates,
persons affected by measures with general nature, conclusion, amendment or
voidance of public law contracts etc. Procedural position of concerned per-
sons is generally specified by basic principles of administrative bodies” opera-
tion (s. 2-8 APC), and furthermore, in respective parts of APC as far as forms
of activity expressly regulated by APC are concerned.

Two questions are relevant in connection with that. The first one is wheth-
er there can be other concerned person in the administrative proceedings ex-
cept of participants even under specific conditions. In other words, whether
or not the definition of concerned persons’ category is wide enough and may
be exhausted by extent of definition of participants to administrative proceed-
ings. In our opinion, general regulation of participants’ definition (s. 27 APC)
is so wide that it includes all persons who are affected by this activity of an
administrative body. “Participation” of concerned persons in administrative
proceedings is contrarily conceivable in cases where special legal regulation of
participation narrows the circle of participants to such extent that it excludes
persons who are affected by the activity of administrative body by e.g. possible
(direct) impact of administrative decision on their rights and duties. As an
example, let us mention e.g. legal regulation of participation in proceedings
on permission of chosen activities during use of nuclear energy and ionizing

rendered in the proceedings and hence also representation of certain public interests. In
decision VwGH dated 21. 11. 2001, 2001/08/0150.
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radiation'® or in proceedings on permission of ground water consumption''.
In such cases, other subject may participate in the proceedings alongside par-
ticipants and that in the position of a concerned person.

The second question is what procedural rights and duties are attributed
to concerned persons. Their “participation” in the proceedings should not be
taken into account if they had no means of protecting their rights and inter-
ests or if they had no duties respectively.

Position of concerned persons is defined mainly by basic principles of
administrative bodies” activities (s. 2-8 APC). They result mainly in right to
polite and open behavior of official persons, right to appropriate instruction,
right to being notified about act of an administrative body in sufficient advance
and right to exercise on€’s rights and legitimate interests (s. 4 APC) and right to
submit a complaint against steps taken by the administrative body or against
inappropriate behavior of the official person (s. 175 APC). By exercising rights
and legitimate interests, we mean mainly the right to a statement, right to be
present at the oral hearing or producing evidence respectively and the right to
look in the file under s. 38 (2) APC. Separate question is the right to file a law-
suit under s. 65 (1) or (2) of Administrative Courts Procedure Code'.

II. German legal regulation of defining the
participants to administrative proceedings

German Act on Administrative procedure" defines four categories of par-
ticipants to the proceedings (,,Beteiligte®):
1. Applicant and Respondent (s. 13 (1) (1) VwVIG);
2. Persons who are to be determined by the body’s administrative act,

10  Under s. 14 (1) Act no. 18/1997 Coll.,, on peaceful use of nuclear energy and ionizing
radiation and on amendments and supplementation of certain laws (atom law), only the
Applicant is a participant to such proceedings.

11 Under s. 115 (15) Act no. 254/2001 Coll., on waters (water law), as amended by Act no.
150/2010 Coll. (effective since 1. 8. 2010) only Applicant and persons stated by the water law
itself are participants to this proceeding (especially Municipality and so-called ecological
civic association), not also persons whose rights might be directly affected (e.g. owner of the
property or neighbor who might be aggrieved by the loss of water in the water source being
permitted for consumption).

12 Act no. 150/2002 Coll., Administrative Courts Procedure Code (hereinafter “ACPC”)

13 Verwaltungsverfahrensgesetz (VwVfG) in der Fassung der Bekanntmachung vom 23. Janu-
ar 2003 (BGBL. I S. 102), das zuletzt durch Artikel 2 Absatz 1 des Gesetzes vom 14. August
2009 (BGBL. IS. 2827) gedndert worden ist; hereinafter “Act on Administrative Procedure®
or “VwVIG*.
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or who have already been determined by it (s. 13 (1) (2) VwVIG);

3. Persons who concluded public law contract with the administrative
body (s. 13 (1) (3) VWVIG);"

4. Persons who were added to the proceedings as participants by the
administrative body (s. 13 (1) (4) VwV1G); while the law says which
persons may be added to the proceedings by an administrative body
ex officio or on the basis of a motion (persons whose legal interests
may be affected in the proceedings), or which must be added to the
proceedings (persons whose right or duty may be originated by the
decision) (s. 13 (2) VWVIG).

Persons heard in the proceedings and satisfying condition set in s. 13 (1)
VWVIG, do not become a participant (s. 13 (3) VWVIG).

Provision of s. 13 VwV1G sets forth conditions of participation and way
to originate participation in administrative proceedings (by filing a motion,
commencement of the proceedings ex offo, addition to the proceeding).

Participation under s. 13 (1) (1) is connected with administrative proceed-
ings commenced by a motion. With regard to the fact that administrative pro-
ceedings are not principally contradictory, Respondent may be a participant
only in proceedings commenced by a motion where it is requested that the
administrative body carries out a measure negatively influencing legal posi-
tion of a third person. Therefore Respondent is a person whose rights might
be interfered with or whose legal position might be changed in accordance
with the motion. Logically, Respondent is a party only to proceedings result-
ing in an administrative act with effects towards third persons."

Applicant becomes a participant to the proceedings by delivering the mo-
tion to administrative body whereas respondent becomes a participant in the

14  With regard to the fact that by administrative proceedings (“Verwaltungsverfahren®) s. 1 (1)
VwVIG understands any public law administrative activity of named bodies not only such
procedure which leads to rendering (individual) administrative decision. Administrative
proceedings are thus understood in a wider sense by the German law than APC (part two,
s. 9 administrative proceedings are the procedure of administrative body whose purpose is
to render a decision...). Category of participants to the administrative proceedings called
“partner of a public law contract” is left out in this paper and we only refer to e.g. Kopp, E O.
Ramsauer, U. Verwaltungsverfahrensgesetz, Verlag C. H. Beck, Munich, 2008, p. 245-246,
Wolff, H. A. Decker, A. Verwaltungsgerichtsordnung (VwGO), Verwaltungsverfahrensgesetz
(VWVIG) - Studienkommentar, 2™ ed., Verlag C. H. Beck, Munich, 2007, Hoffmann-Riem,
W. Schmidt-Afimann, E. Vofkuhle, A. Grundlagen des Verwaltungsrechts, Band II, Verlag
C. H. Beck, Munich, 2008, p.

15 Respondent is e.g. person authorized to shooting in proceedings on recovering damages
caused by animals or shooting (under s. 29 et seq. BJagdG).

256



moment of delivery of administrative body’s notification that proceedings
based on a motion against Respondent are commenced.

If the motion is not filed against specific or determinable person, then the
outcome of the proceedings may affect third persons rights and participation
is determined accordingly to s. 13 (1) (4) not under s. 13 (1) (1) (Applicant
shall be a participant under s. 13 (1) (1), other participation is governed by s.
13 (1) (4) VWVEG).'¢

Participation under s. 13 (1) (2) applies in proceedings begun ex offo. Par-
ticipant under s. 13 (1) (2), is so-called addressee of administrative act, i.e. the
person who is to be determined by the body’s administrative act, or who has
already been determined by it (probably in cases where the administrative act
was the first action in the matter). Participation under s. 13 (1) (2) applies in
cases where the administrative body plans to take steps against specific person
(or on behalf of a specific person) and for that reason, it commences proceed-
ings ex offo. Precondition is that that the addressee is or shall be affected by
the administrative act. Participant under s. 13 (1) (2) is not a person who will
be affected by the planned administrative act not as a direct addressee but
only vicariously as third person (in that case, the participation is originated
unders. 13 (1) (1) ors. 13 (1) (4) VwVIG)."”

It is deduced that position of a participant under s. 13 (1) (2) is originated
in the moment when administrative body informs potential addressees that
administrative proceedings were begun against them or on their behalf (mo-
ment of sending the subpoena for the hearing ,, Anhérungsschreiben®).

Ins. 13 (1) (4) and s. 13 (1) (2) first sentence, law embeds authority of
an administrative body to use discretion as to who should be added to the
proceedings out of everyone whose legitimate interests may be affected by
the outcome of the proceedings (“administrative body may ex offo or upon a
motion add a person to the proceedings as participant...“). Discretion does
not occur in situation under second sentence of s. 13 (1) (2) where the body
must add (“shall add”) a third person to the proceedings if the outcome of
the proceedings would constitute this person’s right or duty and this person
files a motion in that regard. In this case, so-called obligatory addition occurs

16 Kopp, E. O. Ramsauer, U. Verwaltungsverfahrensgesetz, Verlag C. H. Beck, Munich, 2008, p.
245.

17 Kopp, E. O. Ramsauer, U. Verwaltungsverfahrensgesetz, Verlag C. H. Beck, Munich, 2008, p.
245.

18  SeedecisionofFederal AdministrativeCourt(BVerwG),NeueZeitschriftfiir Verwaltungsrecht
1987, 224 cit. accordingly to Kopp, F O. Ramsauer, U. Verwaltungsverfahrensgesetz, Verlag
C. H. Beck, Munich, 2008, p. 245.
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and discretion does not apply. Addition is conducted in a form of a separate
procedural decision which has constitutive effects — it constitutes a specific
person’s position of a participant.”

Not adding third persons whose legal interests may be affected by the out-
come of the proceedings (s. 13 (2) first sentence, omission of so-called simple
addition), is not a procedural error, nevertheless the rendered decision has no
effects towards these third persons. On the contrary, not adding third persons
whose rights or duties are to be constituted by a decision (s. 13 (2) second
sentence, so-called obligatory addition), establishes a procedural error which
leads to a formal conflict with the law or even to nullity of the act (s. 44 (1)
VwVEG).?

Decision under s. 13 (2) VWVEG cannot be contested by the participants
separately, it is only possible after the decision on merits (see s. 44a first sen-
tence VwGO?). Before deciding on merits, even third person whose addition
was suggested cannot contest the decision, they have to wait for the decision
on merits to be rendered and contest it. It is a different issue whether third
persons added against their will may defend themselves separately before the
decision on merits is rendered. If the affection of legal interests clearly cannot
take place, this person has an opportunity to require cancellation of addition
which was not conducted in accordance with s. 13 (2) (and therefore breaches
the principle of personal freedom guaranteed by Article 2 (1) Basic Law?).

Participation of administrative bodies, associations or third participants
(formal participation) is a frequent subject of special regulation. If the special
regulation applies and it does not regulate participation in administrative pro-
ceedings, then s. 13 VwVIG (or respective provisions of corresponding State
law) shall be applied as an expression of general principles of law. That is effec-
tive especially with regard to s. 13 (2), which is applicable even in proceedings
where the respective legal regulation does not govern addition expressly but
at the same time, it does not exclude it. (Nonetheless, analogical application of
addition is not possible in proceedings before administrative courts.)

19  Hoffmann-Riem, W. Schmidt-Afimann, E. Vof3kuhle, A. Grundlagen des Verwaltungsrechts,
Band II, Verlag C. H. Beck, Munich, 2008, p. 633.

20  Verwaltungsgerichtsordnung, Verwaltungsverfahrensgesetz (VwVfG) - Studienkommentar,
2.vyd., Verlag C. H. Beck, Munich 2007, p. 609.

21  Verwaltungsgerichtsordnung (VwGO) in der Fassung der Bekanntmachung vom 19. Mirz
1991 (BGBL. I S. 686), die zuletzt durch Artikel 3 des Gesetzes vom 21. August 2009 (BGBIL.
I'S.2870) gedndert worden ist, hereinafter “Code of Administrative Justice” or “VwGO*

22 Grundgesetz fiir die Bundesrepublik Deutschland in der im Bundesgesetzblatt Teil III,
Gliederungsnummer 100-1, verdffentlichten bereinigten Fassung, das zuletzt durch das
Gesetz vom 29. Juli 2009 (BGBI. I S. 2248) gedndert worden ist.
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The term participant used by VwVIG functionally corresponds with the
term party used in civil procedure law. VWVIG uses the term participant the
same as Code of Administrative Justice (see s. 63 VwGQO) as a cumulative
name for all persons who participate in the proceedings with their own rights,
especially with the right to file procedural and substantive motions in the pro-
ceedings.”

Third paragraph expressly declares that the person who is heard but was
not added to the proceedings, did not file a motion, was not even determined
as Respondent and is not a potential addressee of the decision, thus is not
a participant to the administrative proceedings. Therefore the law expressly
disqualifies anyone to become a participant based only on the fact that this
person is dealt with in the proceedings.

Except of the participants to the administrative proceedings category
(Beteiligte), German theory and the effective legal regulation (analogically to
the Austrian regulation - see above) knows the category of concerned persons
(Betroffene). Unlike the formal concept of participants, concerned person
thoroughly follows factual relation - it only depends on real (even just po-
tential) affection of these persons’ legal sphere. On the basis of this affection,
German Administrative Procedure Code attributes these persons with certain
(in comparison to participants, a lot more modest) procedural rights.*

Summary and comparison

Provision of s. 13 VwVIG systematically distinguishes participants deter-
mined by the law (s. 13 (1) (1) and (2) VWVIG), and participants optionally
(s. 13 (1) (4) and paragraph (2) first sentence VwVfG) or obligatorily (s. 13 (2)
second sentence VwVfG) determined by the administrative body. In accord-
ance with that, the literature and case-law distinguishes participants to the
administrative proceedings as “born” (,geborene Beteiligte®) and “selected”
(»gekorene Beteiligte®).

However, participation in specific administrative proceedings is always
constituted by an act with external effects — a motion (which constitutes po-
sition of a participant to the Applicant, and the Respondent respectively if
determined or determinable in the motion); commencement of the proceed-
ings by the administrative body (which constitutes participation to the person

23 Kopp, E. O. Ramsauer, U. Verwaltungsverfahrensgesetz, Verlag C. H. Beck, Munich, 2008, p.
240.

24  German Verwaltungsverfahrensgesetz does not expressly define this category. However, its
position is regulated in a number of provisions: e.g. s. 8d (2), s 31 (2) and (3), 5. 37 (2), 5. 47
(2),s.48 (3),5.49 (6), s. 51,...
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determined as a potential addressee) or a decision in the matter if it was the
first act of the proceedings (which constitutes participation of the decision’s
addressee); addition to the proceedings (which constitutes participation of
those who are added by the administrative body). Unlike the Czech regula-
tion, participation is not constituted necessarily by the law but also by the
decision of the administrative body on addition.

Addition to the proceedings constitutes participation regardless of the fact
whether the administrative body did so accordingly with the law. A contrario,
if the act of addition is absent, person is not a participant even though this
person’s substantive law interests may be concerned. Impact on the legal inter-
est establishes just a claim for participation, not the participation itself. Even
if the administrative body adds as a participant someone whose substantive
law interests are not concerned or cannot be concerned (s. 13 (2) VwVIG),
such person is a participant. Under the Czech law, the opposite applies. If the
administrative body deals with a certain person as with a participant even
though this person is not a participant under the law, such person does not
become a participant only because of administrative body incorrect steps (it
has only been dealing with these persons as if they were participants), and
if the administrative body has not dealt with someone as a participant, such
persons lose their position of a participant (i.e. omitted participant). Circum-
vented or omitted participant is thus excluded by definition under German
regulation because a person not determined as a participant cannot be an
actual participant to the proceedings.

Negative consequences of the formal concept of participation in adminis-
trative proceedings under German VwV{G are eliminated to a certain extent
by the regulation under which even concerned persons (“Betroffene®) have
specific procedural rights due to the possible affection of their substantive law
interests.

We regard the category of participants ex actu, i.e. on the basis of admin-
istrative body’s decision, as the most important difference between German
and Czech regulation of participation. As mentioned before, under German
law, participation of particular persons may be originated by the invitation to
participate, i.e. by the act of administrative body. Furthermore, in some cases
(under Czech law, they are persons whose rights and duties may be affected),
administration body has a discretion in deciding whether or not it invites a
person to participate. In comparison to that, Czech law is consistently built on
the principle that the circle of participants is given by the law. When the ad-
ministrative body sets up a list of participants to proceedings, it “only” applies

260



this legal regulation. If it omits any participant, procedural error which may
lead to unlawfulness of the decision in merits occurs under well established
case law”. On the other hand, it must be acknowledged that even this differ-
ent regulation needs not to necessarily mean a significant distinction in the
level of protection of persons whose rights and duties might be affected by the
decision of an administrative body. Level of legal culture is of key importance
as well as the level of Public Administration applying the law.

II1. Conclusion

The goal of this paper was to approximate legal regulation of one of the
key aspects of administrative procedure — definition of participants to the ad-
ministrative proceedings — in Austrian and German law and to carry out its
basic comparison with effective Czech law. We regard that goal as achieved.
Options of further research are obviously not exhausted in this area. There is
mainly the question of differences or contrarily similarities of administrative
practice in these countries.

Above all, as mentioned above in case of German law, it is a matter of
administrative practice approach to interpretation and application of cited
provisions of procedural law. This approach is largely influenced not only by
tradition but also by contemporary legal culture of Public Administration in
these particular countries. Situation in other countries cannot be estimated on
the basis of how the Czech administrative bodies would “use” administrative
discretion as far as definition (at least partial) of participants is concerned.

Additionally, definition of participants to the administrative proceedings
and other categories of “concerned persons” must be considered in connec-
tion with the position of these groups in administrative procedure, i.e. in the
context of rights and duties they are attributed with by respective procedural
regulation. Without comparing this aspect, it is hard to state whether there is
an actual difference in options of defense between a person not added to the
proceedings (s. 13 (1) (4) VWVEG) and omitted participant in Czech admin-
istrative proceedings.

25  With an inevitable consequence of annulling such administrative decision by administrative
court
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K zasaddm cinnosti spravnich organi

Prof. JUDr. Vladimir Slddecek, DrSc.

Prdvnickd fakulta, Univerzita Palackého v Olomouci

1. Uvodni poznamky

Uéelem mého piispévku je struéné vymezit a pojmenovat zakladni zdsady
¢innosti spravnich organd, jak podle mého nazoru vyplyvaji z ust. § 2 az 8
zakona ¢. 500/2004 Sb., o spravni rad (dale jen ,,spr. fad®), a ptip. je glosovat
(alespon nékteré z nich). Nez k tomu v8ak pristoupim, povazuji za vhodné se
alespon zminit o donedévna platné upravé obdobnych otazek.

Predchozi spravni fad (zakon ¢. 71/1967 Sb.) obsahoval tzv. zdkladni pra-
vidla fizeni (§ 3-4), které byla pojata podstatné skromnéji a méla i omezenéjsi
rozsah, nebot kromé rozhodovani ve spravnim fizeni (v uz$im slova smyslu)
se méla jen ,,pfimérené” pouzit také pii ,vydavani osvédceni, posudkd, vyja-
dfeni, doporuceni a podobnych opatfeni (§ 3 odst. 5). Slo o nasledujici pra-
vidla ¢i zasady: zakonnosti, resp. pravnosti, ochrany zajmt statu a spole¢nosti
i prav a zajmu ucastnikd Fizeni, soucinnosti a spoluprace spravnich organt
a ucastnikd fizeni, pomoci tcastniktim fizeni v fizeni, rozhodovani bez zby-
te¢nych prataht, pokusu o smirné feSeni véci, hospodarnosti a zbyte¢ného
nezatézovani Gcastnikd fizeni, materialni pravdy, procesni rovnosti'. Jelikoz
ve Slovenské republice prozatim plati — byt v novelizované podobé - zédkon
¢. 71/1967 Sb., problematika této Gpravy zasad je zde nadale pfedmétem po-
zornosti’.

Jak uvidime posléze, vétsina téchto zasad (pravidel ¢i principi) se — byt
véts§inou v modifikované podobé - objevila mezi zasadami ¢innosti spravnich
organtl, doslo vSak také k jejich rozsifeni a obohaceni o zasady nové.

1 K tomu podrob. srov. napt. Kopecky, M. Zasady spravniho fizeni. In: Hendrych, D.
a kol. Spravni pravo. Obecna ¢ast. 5. vydani. Praha: C.H. Beck, 2003, s. 312 an. a lit. tam
uvedenou. Pro tplnost lze uvést, ze tehdejsi spravni fad neztidka uvedené zasady opakoval
¢i konkretizoval v dalsich svych ustanovenich.

2 K tomu nejnovéji srov. napi. Masdrovd, L. K pravnej uprave zasad spravneho konania. In:
Vseobecné spravne konanie. Sbornik z medzindrodnej vedeckej konferencie. Bratislava:
Univerzita Komenského v Bratislave, Pravnicka fakulta, 2010, s. 71 an.
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2. Obecné k zasadam cinnosti spravnich organi

Predevs$im je tfeba konstatovat, ze zasady ¢innosti spravnich organu (dale
jen ,zasady ¢innosti“) by se mély vztahovat prakticky na vSechny aktivity
(jakékoli jednani) ,v oblasti vefejné spravy” vykonavané subjekty, které jsou
vypocteny v legislativni zkratce pro spravni organy (§ 2 odst. 1 spr. fadu).
Ve srovndni s predchozi Gpravou jde tak o zavaznost podstatné $irsi, a to ne-
jen proto, ze se zasady ¢innosti vztahuji na vykon veskeré vrchnostenské ve-
fejné spravy (tj. statni spravy, samospravy i ostatni vefejné spravy), ale podle
mého nazoru se vesmes tykaji i nevrchnostenské verejné spravy (pokud je Ize
ovsem pri takové ¢innosti viibec aplikovat).

V této souvislosti se samoziejmé nabizi relevantni otazka, jaka je pouzitel-
nost zasad ¢innosti pro jednotlivé subjekty pti jednotlivych, riiznych postu-
pech?®. J. Vedral mluvi o ,,prozatovani® zasad ¢innosti do fady ustanoveni spr.
radu’, pricemz ziejmé vychazi z argumentace némeckého spolkového ustav-
niho soudu, kterou v nékterych svych rozhodnutich ptevzal i éesky Ustavni
soud; ,,prozarovani® se nicméné v této ptvodni podobé vztahuje k ustavné
zarucenym zakladnim praviim a svobodam.

Pokud jde o obsahovou stranku, je zfejmé, Ze zasady ¢innosti nejen vycha-
zely z predchozich ,,pravidel, ale byly do zna¢né miry také inspirovany jak
ustavnimi predpisy ¢eskymi (zvlasté Listinou zakladnich prav a svobod), tak
nékterymi mezinarodnimi smlouvami (zejména Umluvou o ochrané lidskych
prav a zdkladnich svobod) a zfejmé i judikaturou Evropského soudu pro lid-
sk prava, tak i dal$imi mezindrodnimi pravnimi dokumenty, zejména pak
Doporuc¢enimi Vyboru ministrtt Rady Evropy®.

Duvodova zprava k navrhu zakona (s. 95) obecné zasady ¢innosti charak-
terizuje nasledovné: ,,Zdkladni zdsady Cinnosti spravnich organti budou slouZit

3 Vztah zasad cinnosti k jednotlivym ,,zvlastnim® procesim (zvlasté ke spravnimu fizeni
v uz$im slova smyslu), které spr. ¥dd upravuje, ma rtizny charakter, nékdy se do téchto
procesti promitaji i jako procesni zasady (tj. zasady fizeni, coz je néco jiného nez zasady
¢innosti), nezfidka vsak v modifikované podobé.

4 Vedral, ]. Spravni fad. Komentar. Praha: Bova Polygon, 2006, s. 47.

5 . Vedral (jako spoluautor navrhu spr. fadu) ve svém komentati vyslovné uvadi nekteré
z dokumentd, které byly pouzity. Jde napf. o Rezoluci Vyboru ministra RE (77) 31,
o ochrané jednotlivce v souvislosti s rozhodnutimi spravnich organt, Doporuceni Vyboru
ministra RE (80) 2, tykajici se spravniho uvazeni, Doporuceni Vyboru ministr RE (81) 19,
o pristupu k informacim, jez maji k dispozici vefejné organy, Doporuceni Vyboru ministra
RE (84) 15, tykajici se odpovédnosti vefejnych organt za zptsobenou $kodu, Doporuceni
Vyboru ministri RE (87) 15, tykajici se spravniho fizeni, jimz mohou byt dotéeny velké
skupiny osob, Doporucdeni Vyboru ministrtt RE (91) 1, tykajici se spravniho trestani (s. 46
an.)
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potiebam vykladu konkrétnéjsich ustanoveni zdkona a zdroveri obsahovat nékte-
ré obecné povinnosti spravnich orgdnii, jakoZ i osob, s nimiz je vedeno spravni
fizeni. Spravni fad vzhledem k obrovskému zdbéru vefejnopravnich vztahii, na
které dopadd, vyZaduje zvySenou miru pouzivini neurcitych pravnich pojmii a
davd spravnim orgdniim ve znacné mite k dispozici téz spravni uvizeni (...) Kazdé
konkrétni ustanoveni spravniho tddu je nutno vykladat v kontextu zdkladnich
pravidel fizeni, kterd by se méla stdt pdtefi celého tizeni, nikoliv jen prazdnou
proklamaci. Zakladni zdsady cinnosti spravnich orgdnii se uplatni pti veskerém
vykonu vefejné spravy (...) Nékteré zdsady jsou integrovany v jinych cdstech textu,
napf. zdsady upravujici pisemnost, vistnost, vefejnost a neverejnost fizeni®.

Zasady ¢innosti Ize prirozené rtiznym zpusobem rozdélovat ¢i klasifiko-
vat, to vSak u¢inime az na zavér, nejdiive budeme postupovat systematicky,
jak je tato materie upravena ve spr. fadu. Je tfeba upozornit, ze charakteristi-
ka, resp. pojmenovani jednotlivych (ptip. nékterych) zasad ¢innosti se odlisu-
je od pojeti jinych autort, pro nedostatek prostoru se v§ak témto odli$nostem
blize nevénujeme’.

3. K jednotlivym zasadam c¢innosti spravnich organi

V ust. § 2 odst. 1 spr. tadu je upravena zdsada zdkonnosti (legality) v ¢in-
nosti spravnich organt®. Jde o vid¢i, ustavné zakotveny princip, typicky
pro postup statnich organt a dalsich subjektti vykonavajicich vefejnou moc
v demokratickém pravnim stété (srov. ¢l. 2 odst. 3 Ustavy, resp. ¢l. 2 odst. 2
Listiny, ve spojeni s ¢l. 1 odst. 1 Ustavy)®.

6  Naposledy uvedené konstatovani je ovSem ponékud matouci, dochazi totiz ke sméSovani
zasad ¢innosti spravnich organii se zasadami procesnimi. K procesnim zasadam srov. kupt.
Skulovd, S. a kol. Spravni pravo procesni. Plzen: Ales Cenék, 2008, s. 76 an.

7 Podrob. srov. zejm. Vedral, ., cit. dilo, s. 47 an. Kadecka, S. a kol. Spravni fad. Praha:
ASP], a.s., 2006, s. 32 an. Skulovd, S. a kol., cit. dilo, s. 47 an. Tomoszkovd, V. Vyznam
zakladnich zdsad ¢innosti spravnich organu dle ¢eského spravniho fadu. Contemporary
Administrative Law Studies, 2009, No 4, Olomouc: Iurudicum Olomoucense, o.p.s.,
Palacky University, 2009, s. 27 an. Peterkovd, M. Zakladni zasady ¢innosti spravnich organti
v ¢eském a slovenském spravnim fadu. Contemporary Administrative Law Studies, 2009,
No 4, Olomouc: Iurudicum Olomoucense, o.p.s., Palacky University, 2009, s. 47 an.

8 (1) Sprdvni orgdn postupuje v souladu se zdkony a ostatnimi prévnimi predpisy, jakoz i
mezindrodnimi smlouvami, které jsou soucdsti pravniho tddu (ddle jen ,prdvni predpisy®).
Kde se v tomto zdkoné mluvi o zdkoné, rozumi se tim téz mezindrodni smlouva, kterd je
soucdsti pravniho fddu. Diivodova zprava k tomu uvadi:“V tomto ustanoveni jsou upraveny
zakladni zasady postupu spravnich organd. Nejdulezitéjsi je zasada legality (zakonnosti)
upravend v odstavci prvnim. Ustanoveni vyjadruje zasadu legality (zdkonnosti) v souladu
s ¢l. 2 odst. 2 Listiny*.

9 K tomu podrob. srov. téz napt. Sladecek, V., In: Slddecek, V., Mikule, V., Syllovd, ]. Ustava
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Je to trochu paradoxné jedna ze zasad, kterd bude platit - jak to potvrzuje
i judikatura Ustavniho soudu - jen pro vykon vefejné (vrchnostenské) moci,
nebude se vztahovat na pecovatelské, nevrchnostenské ukony, resp. na ukony,
kterymi se nikterak (negativné) nezasahuje do subjektivnich prav, takze ne-
musi byt vyslovné zalozena zakonem®.

Z dikce ovsem vyplyva, ze fakticky nejde jen o zasadu zdkonnosti (lega-
lity), ale ve skute¢nosti o zdsadu prdvnosti (ptip. 1ze hovorit o zasadé legality
v $ir§im slova smyslu). ,,Spravni organ“ ma totiZz postupovat také v souladu
s »ostatnimi pravnimi predpisy® (tj. se vSemi pravnim predpisy niz$i pravni
sily nez jsou zdkony). Vyslovné se sem radi také mezinarodni smlouvy podle
&l 10 Ustavy, které maji aplika¢ni prednost pred zakonem, coz ma zfejmé po-
tvrzovat i druha véta, ponékud neobratné to vyjadrujici. Nepochybné je dana
i vazanost ,,spravnich organa® i akty ES/EU, coz vyplyva pravé z mezinarodni
smlouvy o zalozeni ES/EU".

Ust. § 2 odst. 2 spr. fadu zakotvuje zdsadu zdkonného ticelu jedndni, coz za-
hrnuje i zdsadu adekvdtniho (limitovaného) pouZiti spravniho uvdzeni'. Pouzitou
formulaci povazuji za ponékud nestastnou, resp. ne zcela vystihujici to, co chtél
zakonodarce patrné fici zejména ke zakazu zneuziti spravniho uvazeni. Doporu-
Ceni Vyiboru ministrii RE (80) 2, tykajici se spravniho uvdZent, ze kterého se nejspise
vychazelo, bylo - podle mého nazoru - vyuzito ponékud nediisledné, resp. byla
uvedena pouze urcita slozka spravniho uvézeni, a proto se zda predpokladané
vyjadfeni zakazu zneuziti spravniho uvazeni ponékud nesrozumitelnym?, z dikce

Ceské republiky. Komentdt. Praha: C.H. Beck, 2007, s. 19 an.

10, Ustanoveni ¢l. 2 odst. 3 Ustavy a ¢l. 2 odst. 2 Listiny predepisuji, Ze zdkon musi vyslovné
upravit jakoukoli cinnost verejné spravy (...) Zdsada vyplyvajici z téchto ustanoveni se vztahuje
pouze na vrchnostenské akty, pti nichz se v néjaké formé uplatiiuje vefejnd, statni moc® (nalez
¢. 149/2004 Sb. US, sv. 35, sp. zn. I1. US 623/02).

11 K tomu podrob. srov. Mikule, V., In: Slddecek, V., Mikule, V., Syllovd, ], cit. dilo, s. 75 an.

12 (2) Spravni orgdn uplatiiuje svou pravomoc pouze k tém ticeliim, k nimz mu byla zdkonem
nebo na zdikladé zdkona svétena, a v rozsahu, v jakém mu byla svéfena. Diivodova zprava
k tomu uvadi:“Je zde vyjadfena zdsada zdkazu zneuziti spravniho uvazeni, kterd je jednim
z pilift pravniho statu - toto ustanoveni implementuje do naseho pravniho fadu zasadu
obsazenou v Doporuceni 80 (2) Vyboru ministri RE pro ¢lenské staty tykajici se spravniho
uvéazeni® Fakticky se ovéem ani tato zasada nebude vztahovat na nevrchnostenské akty, ne-
bot nejsou vykonem pravomoci.

13 Ve zminéném Doporuceni se uvadi, Ze pfi spravnim uvazeni organy vefejné spravy
uplatnuji nasledujici principy: ,,(a) nesleduje svym rozhodovanim jiny nez predepsany ucel,
(b) vychazi jen ze skute¢nosti relevantnich pro dany ptipad a zachovava pti tom objektivitu
anestrannost, (c) dba na vyvazenost mezi tim, co je u¢elem rozhodnuti, a tim, jak nepfiznivy
zasad do prav, svobod a zajmt dotéenych osob miiZe toto rozhodnuti vyvolat, (d) posuzuje
zvlastni okolnosti pripadu v souladu s uplatnénim obecnych smérnic; smérnice ovladajici
spravni uvazeni musi byt zvefejnény a jestlize se od nich urad odchyli, musi to fadné
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1ze spise dovodit zdkaz zneuZiti pravomoci (coz ovsem implicite pokryva jiz zasada
legality).

Ust. § 2 odst. 3 spr. fadu vyjadiuje zasady dvé: zdsadu ochrany nabytych
prav a oprdvnénych zdjmii a zdsadu primérenosti (proporcionality), do jisté
miry se zde rozviji zasada legality (jeji procesni stranka)'. Tato zasada opét
z&4sti vychazi z &l. 2 odst. 3 Ustavy, resp. z ¢l. 2 odst. 2 Listiny, legislativni
zkratka ,,dotené osoby“ ma nepochybné $ir$i obsah nez pojem ucastnici
spravniho fizeni (§ 27 an. spr. fadu).

Také ust. § 2 odst. 4 spr. fadu prinasi dvé zasady ¢innosti: zdsadu ochrany
verejného zdjmu a zdsadu legitimniho ocekdvdni (resp. princip predvidatelnos-
ti rozhodnuti, ptip. 1ze téZ hovorit o zdsadé jednotnosti rozhodovani)®.

V pripadé zasady legitimniho ocekavani nejde - podle mého nézoru -
o prilis realistickou zasadu, jde o typickou situaci, kdy je ,,pfani otcem myslen-
ky“. A to nejen v pripadé skute¢ného rozhodovani o pravech a povinnostech
(srov. dale), ale zvlasté pii aplikaci jinych postupt nebo ¢innosti spravnimi
organy, coz radéji ponechdvame stranou.

Nabizi se totiz otazka, jak prakticky zajistovat uplatniovani této zasady ¢in-
nosti. Realizovatelné to bude (patrné) v ramci jednoho organu, nebot zpravi-
dla rozhoduji tytéz tredni osoby, které maji k dispozici predchozi rozhodnuti
uradu. Jen obtizné véak mohou tfedni osoby sledovat ,,judikaturu® ostatnich
spravnich organt v obdobnych vécech (nepublikuje se, komunikace mezi
nimi neexistuje). Jistym fe$enim miize byt pouze ovliviiovani rozhodovani

zdtvodnit® (pouzit preklad z publ. Kopecky, M., Pomahac, R. Prameny ke studiu spravniho
prava. Praha: V$ehrd, 1993).

14 (3) Sprdvni orgdn Setfi prava nabytd v dobré vite, jakoz i oprdavnéné zdjmy osob, jichz se
cinnost spravniho organu v jednotlivém pripadé dotykd (ddle ,jen dotcené osoby*), a miize
zasahovat do téchto prdv jen za podminek stanovenych zdkonem a v nezbytném rozsahu.
Divodova zprava k tomu uvadi: ,Ustanoveni vyjadfuje zasadu ochrany dobré viry jakozto
jednoho z hlavnich principt ¢innosti demokratické vefejné spravy, ktery by mél dopliovat
princip zdkonnosti a ochranu vefejného zdjmu poskytovanou zvlastnimi zakony*.

15 (4) Spravni orgdn dbd, aby pfijaté feseni bylo v souladu s vefejnym zdjmem a aby odpovidalo
okolnostem daného prfipadu, jakoZ i na to, aby p¥i rozhodovini skutkové shodnych nebo
podobnych pripadii nevznikly nediivodné rozdily. Divodova zprava k tomu uvadi: ,,Pro
ty ptipady, kdy chybi pravni tprava procesu, se predpoklada zasada tcelnosti a souladu
zvoleného feseni s vefejnym zdjmem. Obecné je tieba vidy mit na paméti, ze vykon
vefejné spravy vcetné uplatnovani spravniho uvézeni neni ¢innosti soukromych osob,
ale ¢innosti spravnich organd resp. opravnénych ufednich osob, konanou jménem statu
reprezentujiciho v jednotlivych zalezitostech verejné statky a obecné zajmy ve spole¢nosti,
slovy navrhu zakona ,pfijaté feSeni ma byt v souladu s vefejnym zajmem’ Tento vefejny
zdjem je vidy tfeba dovodit ze zvlastnich zakond (...) Spravni organ resp. ufedni osoby
nesméji, jednaji-li jménem statu, stat svou ¢innosti poskozovat. Ustanoveni vyjadiuje téz
zasadu predvidatelnosti verejné spravy a materidlni rovnosti®.
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smérnicemi ministerstev a jinych usttednich spravnich uradd, ale to je mozné
jen pri vykonu statni spravy a ve vztahu k uzemni samospravé navic omezené.

Regulace mechanismu sjednocovani pravnich nazoru (a eventualni zmé-
ny pravniho nazoru) ve spravnim fadu chybi, do jisté miry lze snad zajistit
shodu rozhodovanim spravnich organt druhého stupné. Postupy pti sjedno-
covani pristupil a pravnich nazort jsou pravné upraveny az v ramci soudniho
prezkumu spravnich rozhodnuti.

Jednotnost rozhodovani a tedy i zasadu legitimniho o¢ekavani mtize v za-
sadé zajistit predev$im az Nejvyssi spravni soud, ktery k tomu ma - kromé
bézné judikatorni ¢innosti — dva nastroje: tzv. stanovisko ,v zajmu jednotného
rozhodovani soudu®, které prijiméd piislusné kolegium Nejvyssiho spravni-
ho soudu nebo jeho plénum a zverejiiuje se ve Sbirce rozhodnuti Nejvyssi-
ho spravniho soudu (§ 19 s.ts.) a tzv. zdsadni usnesent, kdy jde o prosazeni
zmény pravniho nazoru v uréité véci (uréené spiSe spravnim organtim), jenz
prijima rozsireny senat (§ 18 s.i.s.). Je sice pravdou, Ze vybrana judikatura
Nejvyssiho spravniho soud i krajskych soudt ve spravnich vécech se také pu-
blikuje ve Sbirce rozhodnuti Nejvyssiho spravniho soudu a vsechna rozhodnu-
ti Nejvyssiho spravniho soudu jsou pristupnad na jeho webové strance, mam
vSak jisté pochybnosti, zda tfedni osoby (zvlasté na nejnizsi trovni) budou
pred rozhodnutim prislusna rozhodnuti vyhledavat a studovat.

Jistou méné formalni (a spiSe okrajovou) unifikujici roli sehrava Verejny
ochrdnce prdv, ktery muze ptispét (a v nékterych pripadech nepochybné i pri-
spél) k jednotnému vykladu a rozhodovani, a tedy i k aplikaci zasady legitim-
niho ocekavani.

Ust. § 3 spr. fadu je podle prevazujicich nazort vykladano jako vyjadreni
zasady materidlni pravdy's. Domnivam se vSak, ze adekvatnéjsi se zda mluvit
o0 zdsadé omezené materidlni pravdy, ostatné i divodovova zprava uvadi, ze je

tato zasada ,,korigovana pozadavkem na ekonomii spravniho fizeni“’.

16  Srov. Vedral, ], cit. dilo, s. 72. Kadecka, S. a kol., cit. dilo, s. 59. Skulova, S. a kol., cit. dilo,
s. 70. Tomoszkovd, V., cit. dilo, s. 34. Peterkova, M., cit. dilo, s. 49. Svétlou vyjimkou je J.
Jurnikova, ktera mluvi o omezeni zasady materidlni pravdy, pricemz odkazuje také na roz-
sudek Nejvyssiho spravniho soudu ¢.j. 9 As 64/2007-98, kde se hovoti o ,,racionalizované
zasadé materialni pravdy® (Nékolik poznamek k dokazovani ve spravnim fizeni. In: Vieo-
becné spravne konanie. Zbornik z konferencie. Bratislava: Univerzita Komenského, Prav-
nicka fakulta, 2010, s. 111 an.)

17 Nevyplyvd-li ze zdkona néco jiného, postupuje spravni organ tak, aby byl zjistén stav véci,
o0 némz nejsou ditvodné pochybnosti, a to v rozsahu, ktery je nezbytny pro soulad jeho tikonu
s pozadavky uvedenymi v § 2. Divodova zprava k tomu uvadi: ,,Tato zdsada ma byt svym
obsahem obdobou ustanoveni § 43 vladniho nafizeni 8/1928 Sb., o Fizeni ve vécech néle-
zejicich do pusobnosti politickych Grada (spravni fizeni), i § 2 odst. 5 platného trestniho
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Pfedchozi pravni tprava obsahovala (v zakladnich pravidlech fizeni
dikei prisnéjsi (,Rozhodnuti spravnich organti musi vychdzet ze spolehlivé
zjisténého stavu véci® - § 3 odst. 4), ktera se vice priblizovala predstavé o ob-
jektivnich zjisténich, tedy uplatnéni zdsady materidlni pravdy. Jiz samotna
formulace (jen) této zasady ¢innosti nicméné vyslovné upozornuje na sku-
te¢nost, ze jako ,,prozareny“ (snad presnéji fe¢eno transformovany) procesni
princip (zasada fizeni) se mtize v dal$ich ustanovenich spr. fddu objevit v mo-
difikované podobé (,nevyplyva-li za zdkona néco jiného®), k ¢emuz skute¢né
v nékolika pripadech doslo*.

Podle dtivodové zpravy k navrhu zakona jsou v ustanoveni § 4 spr. fadu
»stanoveny zasady vztahu spravniho organu k dotéené osobé®. Jde o nékolik
zasad, které lze zastresit oznacenim zdsady vefejné spravy jako sluzby verej-
nosti, pticemz se vychazi ze znéni § 4 odst. 1 véty prvni spr. fadu (,Vefejna
sprava je sluzbou verejnosti®). Samotna dikce této ¢asti ustanoveni je vlastné
jen opakovénim ustanoveni Ustavy, jez stanovi, Ze statni moc (véetné vefejné
spravy) slouzi ob¢antim (¢l. 2 odst. 3). Bylo by sice mozné uvazovat i o samo-
statné zasadé ,vefejné spravy jako sluzby verfejnosti®, av§ak takova formulace
je natolik obecna (neurcitd)"”, ze zakonodarce radéji dale voli jeji specifikaci
prostfednictvim tti dalsich (sub)zasad.

V' § 4 odst. 1 (véty druhé) tak vymezuje zdsadu zdvotilosti a vstficnosti®.
Co je to zdvotilost ¢i zdvorilé jednani Ize jisté veelku jednoznaéné vyloZit,
problemati¢téj$im, nebot formula¢né ,nepravnickym® se zda spojeni ,,dotée-
nym osobam (...) podle moznosti vychdzet vstfic®, navic dtivodova zprava tro-
chu paradoxné mluvi o ,maximalnim“ vychazeni vsttic.

Ustanoveni § 4 odst. 2 obsahuje zdsadu pfiméreného pouceni o prdavech
a povinnostech?. Kdyz si dikci porovname s ,,poucovaci povinnosti“ podle

fadu. Zasada je konkretizovana v § 71 a nasl. (nyni zejm. platny § 50 odst. 3) Napt. pokud
ma byt v Fizeni uloZena povinnost, je spravni organ povinen i bez navrhu zjistovat vSechny
rozhodné okolnosti svéd¢ici ve prospéch toho, komu ma byt uloZena povinnost. Zasada
materialni pravdy je korigovana pozadavkem na ekonomii spravniho fizeni, jak je tomu
v ostatnich procesnich piedpisech. Rizeni by mélo byt vedeno co nejicelnéji, nejrychleji,
nejjednoduseji a nejlevnéji®

18  Srov. zejm. ust. § 50 odst. 3, ale také § 51 odst. 3, § 52 a § 141 odst. 4 spr. fadu.

19 Ostatné v tomto sméru nikterak nenapomaha ani divodova zprava, ktera tautologicky
wvysvétluje, Ze ,,vykon vefejné spravy je sluzbou vefejnosti®

20 (1) Vefejnd sprdva je sluzbou vefejnosti. Kazdy, kdy plni iikoly vyplyvajici z piisobnosti
spravniho orgdnu, md povinnost se k dotéenym osobdm chovat zdvorile a podle moznosti jim
vychdzet vstiic. Divodova zprava k tomu uvadi:“Vykon vefejné spravy je sluzbou vefejnosti.
Spravni tfad by (prostfednictvim svych tGfednich osob) mél dot¢enym osobam vychazet
maximalné vstiic

21 (2) Spravni orgdn v souvislosti se svym tikonem poskytne dotcené osobé primérené pouceni
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predchoziho spravniho radu®, byt zni trochu ,,socialisticky®, nepochybné je
$ir$i a nepodminéna. Soucasnd (obecna) tprava ,poucovani‘ se zda dosti
degradovana také hojnym pouzitim neurcitych pravnich pojmu (,,pfimérené
pouceni, ,je-li to vzhledem k povaze ukonu a osobnim pomériim dotéené
osoby potrebné®). Jde sice o obecnou zasadu ¢innosti, ktera je jako transfor-
movany, vyslovny procesni princip upraven mnohem konkrétnéji*, nicméné
neurcité podminky jeji aplikace (o kterych bude rozhodovat tfedni osoba)
vyvolavaji pochybnosti, mj. pokud jde o uplatnéni dal$iho principu ¢innosti,
zasady (procesni) rovnosti (§ 7 spr. fadu).

Jako zdsadu povinnosti informovat o chystanych tikonech, resp. zdsadu
neptekvapivosti, 1ze charakterizovat pravidlo obsazené v ust. § 4 odst. 3 spr.
radu*. Znéni ustanoveni lze - obdobné jako u predchozi zdsady - vytknout
jisty alibismus, resp. podminénost podavani informaci jen za uréitych pod-
minek, a sice ,,je-1i to potfebné k hdjeni prav“ dotéené osoby a ,,neohrozi-li to
ucel tkonu® Duvodova zprava tuto vagnost vysvétluje argumentem, Ze ma jit
jen o vyznamnéjsi procesni ukony, ,u nichz se predpoklada, ze ucast dotéené
osoby je pottebna k ochrané jejich prav®

o jejich pravech a povinnostech, je-li to vzhledem k povaze iikonu a osobnim pomériim dotéené
osoby potiebné. Duvodova zprava k tomu uvadi:“Pozadavkem na spravni fizeni v pravnim
staté je povinnost spravniho organu informovat a poucit dot¢ené osoby takovym zptsobem,
aby nebyly poskozeny v disledku neznalosti svych procesnich prav, tzn. ze spravni organ
musi poucit dotéené osoby o pripadnych nedostatcich jejich podani, jakoz i o jejich pravech
a povinnostech v pribéhu fizeni. Pozadavek na pouceni osoby o procesnich pravech je ob-
sazen v rezoluci Vyboru ministrtt RE (77) 31. Informac¢ni povinnost spravniho organu je
upravena v ustanoveni § 36 navrhu zdkona“.

22 ,Obc¢antim a organizacim musi spravni organy poskytovat pomoc a poucent, aby pro nezna-
lost pravnich predpisti neutrpéli v fizeni Gjmu® (§ 3 odst. 2).

23 Srov. napt. § 37 odst. 3 nebo § 45 odst. 2 spr. fadu.

24 (3) Spravni orgdn s dostatecnym predstihem uvédomi dotcené osoby o tikonu, ktery ucini, je-li
to potiebné k hdjent jejich prav a neohrozi-li to ticel tikonu. Divodova zprava k tomu uvadi:
»Zde je konkretizovan pozadavek soucinnosti, pticemz akcentovana je moznost dotéenych
osob efektivné hdjit sva prava. Tento pozadavek vyplyva z toho, Ze procesni prava dotce-
nych osob maji vyznam pouze tehdy, pokud je dotcené osoby mohou efektivné realizovat.
Pojem ,ukon’ spravniho organu je v navrhu chapan rtizné dle miry vyznamu a formalizace.
Na jedné strané se jednd o procesni ukony (napt. ohledani na mist¢ — § 75) a neformal-
ni ,jiné* tkony, napt. ukony osvédcovaci a ovéfovaci, na druhé strané o vysoce vyznamné
a formalni akony, jako je naptiklad spravni akt. Z povahy véci vyplyva, Ze toto ustanoveni se
tyka vyznamnéjsich procesnich tikont spravnich organt, u nichz Ize predpokladat, Ze icast
dotéené osoby je potiebna k ochrané jejich prav (ustni jednani, provedeni diikaztt mimo
ustni jednani apod.).

270



O zasadé kterou stanovi § 4 odst. 4 spr. fadu* nemuzeme fici nic jiného,
nez ze jde o pseudozasadu, resp. o pouhou prazdnou proklamaci (,vatu®).
Ztejmé proto k tomu divodova zprava radéji nic neuvadi. Sotva lze uvazovat
o néjaké ,,procesni” garanci: je prece povinnosti spravniho organu postupovat
v souladu se zakonem a tak umoznit ,,uplatiiovat prava a opravnéné zajmy* Je
ovéem mozné vysledovat urcitou ,inspiraci predchozim spr. fadem?*.

Ust. § 5 spr. fadu prinasi ponékud problematickou zdsadu smirného od-
stranéni rozporu”’. V praxi si totiz jaksi dosti dobte nedovedu predstavit reali-
zaci této zasady, néco jiného je samoztejmé moznost uzavteni smiru v pripadé
tzv. sporného fizeni (§ 141 odst. 8 spr. fadu). Ptjde snad o to, ze titedni osoby
bude korigovat chovani osob, které napf. predbihaji ve fronté na uradu?

Na rozdil od predchozi zasady je zdsada rychlosti, resp. jedndni bez priita-
hii upravena ust. § 6 odst. 1 spr. fadu pravidlem obvyklym, které vychdzi z ust.
¢l. 38 odst. 2 Listiny. Problematickym se nicméné zd4d odkaz na konkrétni
procesni ustanoveni o ochrané proti ne¢innosti, jez se tyka postupti ve sprav-
nim tizeni v uz$im slova smyslu®.

Ust. § 6 odst. 2 spr. fadu upravuje opét zasady dvé: zdsadu hospoddrnosti

a zdsadu minimdlniho zatéZovdni dotcenych osob®. Zasada hospodarnosti se

25 (4) Spravni organ umozni dotéenym osobdm uplatiiovat jejich prdava a oprdvnéné zdjmy.

26 ,Spravni organy jsou povinny postupovat v fizeni v Gizké soucinnosti s ob¢any a organiza-
cemi a dat jim vzdy ptilezitost, aby mohli sva préava a zdjmy G¢inné hajit, zejména se vyjadrit
k podkladu rozhodnuti, a uplatnit své navrhy® (§ 3 odst. 2).

27  Pokud to povaha projedndvané véci umoziiuje, pokusi se spravni orgdn o smirné odstranéni
rozporii, které brdni fddnému projedndni a rozhodnuti dané véci. Duvodova zprava k tomu
uvadi: ,Pozadavek pokusit se o smirné odstranéni rozport se tyka jak vztahti mezi Gcast-
niky, poptipadé jinymi dotéenymi osobami, tak i vztahii mezi vykonavateli verejné spravy,
jimz v fizeni prislusi chranit riizné oblasti vefejného zajmu; pokud vsak ptjde ve spravnim
fizeni o fe$eni meritorniho sporu mezi ucastniky, bude se postupovat podle ustanoveni
§ 154 navrhu zdkona®

28 (1) Spravni orgdn vytizuje véci bez zbytecnych priitahii. Necini-li sprdvni orgdn itikony
v zdkonem stanovené lhiité nebo ve lhiité primétené, neni-li zakonnd lhiita stanovena, pouZije
se ke zjedndni ndpravy ustanoveni o ochrané pred necinnosti (§ 80). Diivodova zprava k tomu
uvadi: ,,Toto ustanoveni poskytuje zakladni ochranu pfed necinnosti spravniho organu
a zajistuje dodrzeni zasady procesni ekonomie v fizeni®

29  (2) Spravni orgdn postupuje tak, aby nikomu nevznikaly zbytecné ndklady, a dotcené osoby co
moznd nejméné zatézuje. Podklady od dotcené osoby vyZaduje jen tehdy, stanovi-li tak pravni
predpis. Lze-li vsak potiebné tidaje ziskat z vitedni evidence, kterou spravni orgdn sdm vede,
a pokud o to dotcend osoby pozdidd, je povinen jejich obstardni zajistit. Pfi opatfovdni tidajit
podle tohoto ustanoveni ma spravni orgdn viiéi tietim osobdm, jichZ se tyto tidaje mohou ty-
kat, stejné postaveni jako dotcend osoba, na jejiz pozdddni tidaje opatiuje. Diivodova zprava
k tomu uvadi: ,V tomto ustanoveni je kromé zasady hospodarnosti vyjadien i princip sub-
sidiarity ingerence verejné spravy do pravnich pomért dot¢enych osob, coz souvisi s jejim
chapanim jako vefejné sluzby. Toto ustanoveni spravnim organtim ukldda zajistit obstarani
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vztahuje jak na spravni organy pti jejich ¢innosti, tak méd vazbu na dotce-
né osoby. Hospodarné ma tak byt nejen jednani spravnich organt, ale toliko
adekvatni (rozumné) naklady md nést i dotenda osoba. Snad lze mluvit téz
o zasadé raciondlniho (ekonomického) jednani ¢i pristupu k véci.

Zdsadu procesni rovnosti a nestrannosti vyjadiuje ust. § 7 odst. 1 spr. fadu®.
Problematictéji se vSak jiz vyklada navazujici ust. § 7 odst. 2 spr. fadu’’. Po-
dle mého nazoru se rozumi se samo sebou, Ze spravni organ v souladu zejm.
s¢l. 1, ¢l. 3a¢l. 37 odst. 3 Listiny uplatiiuje rovny procesni pfistup k dot¢enym
osobam.

Ust. § 8 odst. 1 spr. fadu® stanovi v prvni vété zdsadu koordinace aktivit
v rdmci spravniho orgdnu. Druha véta nevyjadfuje zasadu ¢innosti spravnich
organtl, ale ve skute¢nosti uklada povinnost dotéené osobé poskytnout nékte-
ré informace.

A kone¢né ust. § 8 odst. 2 spr. fadu zakotvuje zdsadu spoluprdce spravnich
orgdnii, pricemz se tato spoluprace navazuje na pojem ,,dobré spravy“*. Sa-
motny pojem ,,dobré spravy®, ktery byl prozatim obsazen jen v ust. § 1 odst.
1 zékona ¢. 349/1999 Sb., o Vefejném ochranci prav, povazuji za diskutabilni,

udaju, které jsou potfebné v fizeni, Ize-li je obstarat z ufedni evidence, kterou spravni organ
sam vede. Prislusna procesni ustanoveni vztahujici se k obstaravani podkladii spravnim
organem jsou ddle uvedena v § 93 odst. 4 (staveni lhity pro vydani spravniho aktu) a v § 108
odst. 3 (nahrada naklada)®

30 (1) Dotcené osoby maji pti uplatriovini svych procesnich prdv rovné postaveni. Spravni orgdn
postupuje viici dotcenym osobdm nestranné a vyZaduje od vsech dotcenych osob plnéni jejich
procesnich povinnosti rovnou mérou. Diivodova zprava k tomu uvadi: ,,Ustanoveni reflektuje
ustavné zakotvenou rovnost vSech osob a zakaz diskriminace®

31 (2) Tam, kde by rovnost dotcenych osob mohla byt ohroZena, spravni orgdn ucini opatfeni po-
trebnd k jejimu zajisténi. Divodové zprava k tomu uvadi: ,Zde je minéno zejména zajisténi
takovych organizacnich a technickych prostfedki, aby osoby, které jsou pii plné procesni
zpusobilosti napf. z divodu svého zdravotniho postizeni v fizeni handicapovany, mohly
fadné uplatnovat sva prava“

32 (1) Spravni orgdny dbaji vzdajemného souladu vsech postupii, které probihaji soucasné a sou-
viseji s tymiz pravy nebo povinnostmi dotcené osoby. Na to, Ze soucasné probihd vice takovych
postupii u riiznych spravnich organit nebo u jinych organii vefejné moci, je dotéend osoby
povinna spravni orgdn bezodkladné upozornit.

33 (2) Sprdvni orgdny vzdjemné spolupracuji v zdjmu dobré spravy. Divodova zprava k tomu
uvadi:“ Trebaze vefejné spravy jako celek muze v konkrétnim pripadé pisobit viici dotce-
nym osobam prostfednictvim rtiznych spravnich organti, méla by zaroven vystupovat jed-
notné jako reprezentant urcitého obecného verejného zajmu. Vzhledem k tomu, Ze jesté
dlouhou dobu nebude realizovano tiplné informaéni propojeni spravnich organt, nebylo by
spravedlivé davat spravnimu organu za vinu poruseni tohoto ustanoveni, pokud by na exis-
tenci soubézné ¢innosti spravnich organt dotcena osoba, kterd o tom musi védét, neupo-
zornila®
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rozdilné u nas i ve svété chapany*. Prili§ formulaci této zasady nerozumim,
podle mého nazoru méla byt ,dobra sprava“ (pokud vubec) spiSe zminéna
v souvislosti s pojimanim verejné spravy jakozto sluzby vefejnosti (§ 4 odst. 1
spr. fadu)®.

2. Zavér

Na zavér bych si dovolil provést urcitou (zakladni) klasifikaci zasad ¢in-
nosti spravnich organd. Jednak rozeznavam hlavni, viidéi zdsady, znamé (jako
procesni zasady) i z jinych pravnich odvétvi: princip legality, princip procesni
rovnosti a nestrannosti, zasada rychlosti, princip procesni ekonomie (hos-
podarnosti). Jako dalsi, doplitkové zdsady chapu vSechny zasady zbylé, které
vétsinou jsou — nikoliv v8ak zcela exkluzivné - typické pro jednani spravnich
organtl: princip omezené objektivni pravdy, princip ochrany nabytych prav
a zakonem chranénych zajmu, princip zakonného ucelu jednani (v¢. princi-
pu omezeného pouziti spréavniho uvazeni), princip ochrany vefejného zajmu
a princip legitimniho oc¢ekavani, princip vefejné spravy jako sluzby (a jemu
podrazené principy), princip koordinace aktivit a spoluprace spravnich or-
gand.

Celkové miizeme zakotveni zasad ¢innosti spravnich organiti hodnotit po-
zitivné, byt — alespon nékteré z nich - je problematické uspokojivé interpre-
tovat. Jistym problém se také zd4, Ze nékdy ma zasada spiSe zfetelny charak-
ter procesniho principu, ktery lze uplatnit prakticky jen ve spravnim fizeni
v uzsim smyslu slova, resp. neziidka dochazi ke sméSovani obecnych zasad

Y ¢ 7

¢innosti a ,,¢isté” procesnich prav (principit).

34 K tomu podrob. srov. Slddecek, V. Zakon o Vefejném ochranci prav a dobrd sprava. In: Prin-
cipy dobré spravy. Sbornik prispévki prednesenych na pracovni konferenci 22. biezna 2006.
Brno: Masarykova Univerzita v Brn¢ a Kancelar vefejného ochrance, 2006, s. 41 an. Sldde-
¢ek, V. Dobra ,,sprava“ v Ceské republice. In: Kosiciarovd, S. (sest.) Rada Eurdpy a verejna
sprava. Zbornik prispevkov z ¢esko-slovenskej vedeckej konferencie konanej 21.-22. aprila
2009. Trnava: Typi Universitatis Tyrnaviensis, 2009, s. 158 an. a lit. v obou prispévcich uve-
denou.

35 Je ovéem pravdou, Ze néktefi autofi toto ustanoveni vnimaji naopak pozitivné. Srov.
Langdsek, T. Principy dobré spravy po prijeti nového spravniho fadu. Spravni pravo, 2008,
¢ 4-5.
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On the Principles of Administrative
Bodies’ Operation

prof. JUDr. Vladimir Slddecek, DrSc.
Faculty of Law, Palacky University, Olomouc

1. Initial notes

The purpose of my paper is to briefly define and name basic principles of
administrative bodies” operation, as they result from s. 2-8 Act no. 500/2004
Coll., Administrative Procedure Code (hereinafter “APC”) in my opinion, and
consequently to comment on them (at least some of them). Before I do so, I
regard as important to mention legal regulation which had been effective not
too long ago.

Previous Administrative Procedure Code (Act no. 71/1967 Coll.) included
so-called basic rules of the proceedings (s. 3-4) which were conceived sub-
stantially less modestly and they also had limited extent because apart from
decision making in administrative proceedings (in the strict sense) they were
to be applied “adequately” to “issuing certificates, opinions, statements and
recommendations and similar measures” (s. 3 (5) Act no. 71/1967 Coll.). That
concerned following rules or principles: legality, or if you like, lawfulness, pro-
tection of state and society interests with rights and interests of participants to
the proceedings, cooperation and collaboration of administrative bodies and
participants to the proceedings, aid to participants to the proceedings, deci-
sion making without unreasonable delays, attempts on peaceful settlement of
the matter, economy and absence of unnecessary burden to participants to the
proceedings, material truth, procedural equality’. In the Slovak republic, Act
no. 71/1967 Coll. is still effective in amended form and therefore the issue of
regulation of these principles is still a focus of attention?.

1 In details see Kopecky, M. Zasady spravniho fizeni. In: Hendrych, D. a kol. Spravni pravo.
Obecni &ast. 5* ed. Prague: C.H. Beck, 2003, p. 312 et seq. and literature mentioned there.
For completeness, we might say that previous administrative procedure code often repeated
or specified the mentioned principles in its further provisions.

2 The newest opinion on this. e.g.. Masdrovd, L. K pravnej uprave zasad spravneho konania.
In: Vieobecné spravne konanie. Sbornik z medzinarodnej vedeckej konferencie. Bratislava:
Univerzita Komenského v Bratislave, Pravnicka fakulta, 2010, p. 71 et seq.
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As we will notice later, majority of these principles (rules or maxims)
appear among principles of administrative bodies” operation though they are
often modified, however, they were extended and new principles were em-
bedded, too.

2. Generally on principles of administrative bodies’ operation

Mainly, it is important to say that principles of administrative bodies’ ope-
ration (hereinafter “principles of operation” or “operation principles”) should
be applied practically to all activity (any conduct) “in the area of Public Admi-
nistration” carried out by subjects enumerated in legislative abbreviation for
administrative body (s. 2 (1) APC). In comparison to the previous regulation,
it is a lot wider binding effect not only because the principles of operation
relate to the performance of all superior Public Administration (i.e. state ad-
ministration, self-government and other Public Administration), in my opi-
nion they generally also relate to non-superior Public Administration (if it is
possible to apply them to such activity).

In connection with that, the question of what is the applicability of operation
principles for individual subjects and their various individual procedural steps
arises’. J. Vedral speaks about “Drittwirkung (third party effect)” of operation
principles on many provisions of APC*, where he probably follows argumenta-
tion of the German Federal Constitutional Court applied even in certain deci-
sion of the Czech Constitutional Court; though “Drittwirkung” in its original
form is linked to constitutionally guaranteed fundamental rights and freedoms.

As far as merits are concerned, it is clear that operation principles not
only resulted from previous “rules” but they were also largely inspired by the
Czech constitutional laws (especially the Charter of fundamental rights and
freedoms) and some international treaties (especially the European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms) and
possibly also by the case law of European Court of Human Rights and other
international law documents, in particular Recommendations of the Commi-
ttee of Ministers of Council of Europe®.

3 Relation of operation principles to individual “special“ procedures (especially to
administrative procedure in the strict sense) regulated by APC has miscellaneous character,
sometimes they reflect in these procedures even as procedural principles (i.e. principles
of the proceedings which is something different from the operation principles), often in
modified form.

4 Vedral, J. Spravni fad. Komentar. Prague: Bova Polygon, 2006, p. 47.

5 J. Vedral (as co-author of APC bill proposal) n his commentary expressly states some of the
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Reasoning report of the bill (p. 95) generally characterizes operation prin-
ciples as follows: “Basic principles of administrative bodies’ operation shall serve
to the needs of interpretation of special provisions of the law and at the same
time, they shall include some of the general duties of administrative bodies as
well as persons with whom the administrative proceeding is conducted with.
With respect to extensive quantity of public law relations it covers, APC requires
increased level of using indefinite legal terms and significant level of admini-
strative discretion is thus given to administrative bodies (...) Every particular
provision of APC needs to be interpreted in the context of basic rules of the
proceedings which should be the spine of the whole proceeding not just an empty
proclamation. Basic principles of administrative bodies’ operation apply to all
performance of Public Administration (...) Certain principles are integrated in
other parts of the text, e.g. principles regulating written, oral, public or nonpub-
lic form of the proceedings™.

Operation principles may be naturally distinguished or classified, never-
theless, we shall do that in the end, at first, let us proceed systematically as this
topic is regulated in APC. It is necessary to note that description, or if you
like naming (some) of the operation principles is different from conceptions
of other authors, though due to the lack of space, we won't focus on these
differences’.

documents which were used. They are e.g. Resolution of Committee of Ministers of CoE
(77) 31, on the protection of individual in connection with administrative bodies’ decisions,
Recommendation of Committee of Ministers of CoE (80) 2, on administrative discretion,
Recommendation of Committee of Ministers of CoE (81) 19, on access to information
which are at the disposal of public authorities, Recommendation of Committee of Ministers
of CoE (84) 15, on liability of public authorities for damage caused, Recommendation of
Committee of Ministers of CoE (87) 15, on administrative proceedings where large groups
of people may be concerned, Recommendation of Committee of Ministers of CoE (91) 1, on
administrative sanctioning (p. 46 et seq.)

6  Lastly mentioned statement is rather confusing because principles of administrative bodies’
operation and procedural principles are mixed. As to procedural principles, see e.g. Skulovd,
S. a kol. Spravni pravo procesni. Plzeni: Ales Cenék, 2008, p. 76 et seq.

7 Indetails see mainly Vedral, J., cited work, p. 47 et seq. Kadecka, S. a kol. Spravni fad. Prague:
ASPI, a.s.,2006, p. 32 et seq. Skulovd, S. a kol., cited work, p. 47 et seq. Tomoszkovd, V. Vyznam
zakladnich zdsad cinnosti spravnich organu dle ¢eského spravniho radu. Contemporary
Administrative Law Studies, 2009, No 4, Olomouc: Iurudicum Olomoucense, o.p.s., Palacky
University, 2009, p. 27 et seq. Peterkovd, M. Zakladni zasady ¢innosti spravnich organt v
ceském a slovenském spravnim fadu. Contemporary Administrative Law Studies, 2009, No
4, Olomouc: Iurudicum Olomoucense, o.p.s., Palacky University, 2009, p. 47 et seq.
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3. On individual principles of administrative bodies’ operation

In provision s. 2 (1) APC, there is the principle of lawfulness (legality) of
administrative bodies’ operation regulated®. It is a leading, constitutionally
embedded principle, typical for the conduct of administrative bodies and
other subjects performing Public Power in democratic legally consistent state
(see Art. 2 (3) Constitution, or Art. 2 (2) Charter, in connection with Art 1
(1) Constitution)®.

Paradoxically, it is a principle which is applied - as the case-law of Consti-
tutional Court confirms — only to the performance of public (superior) power,
it will not be covering care, non-superior acts, or acts which do not anyhow
(negatively) interfere with subjective rights therefore it does not need to be
expressly originated by law™.

Nevertheless, it results from the wording that factually, it does not concern
only principle of legality but actually also the principle of following the law
(possibly it may also be called the principle of legality in a broader sense).
“Administrative body” is supposed to proceed in accordance with “other legal
regulations” (i.e. with all legal regulations of lower legal power than laws).
Expressly, we sort here also international treaties under Art. 10 Constitution,
which enjoy application precedence over law as it is apparently and rather
clumsily asserted by the second sentence. Undoubtedly, “administrative bo-
dies” are also bound by the EU law which results from the international treaty
on foundation of the EU™..

Provision of s. 2 (2) APC embeds the principle of legal purpose of operation
which covers also the principle of adequate (limited) use of administrative dis-

8 (1) An administrative body shall act in accordance with laws and other legislative instruments
as well as international treaties which constitute a component part of the legal order (hereinafter
“legislation”). Where a law is mentioned in the Act herein, international treaties, which are a
part of the legal order, shall be included. Reasoning report says:” In this provision, basic
principles of administrative bodies’ procedural steps are regulated. The most important one
is the principle of legality (lawfulness) regulated in first paragraph. Provision expresses the
principle of legality (lawfulness) accordingly to Art. 2 (2) Charter”.

9 In details see and compare e.g. Slddecek, V., In: Slddecek, V., Mikule, V., Syllovd, ]. Ustava
Ceské republiky. Komentdt. Prague: C.H. Beck, 2007, p. 19 et seq.

10 “Provision of Art. 2 (3) Constitution and Art. 2 (2) Charter prescribe that law must expressly
regulate any operation of Public Administration (...) Principle arising out of these provisions
relates only to superior acts where public state power is applied in certain form” (judgment no.
149/2004 Coll.. US, vol. 35, file no. I1. US 623/02).

11 In details see Mikule, V., In: Sladecek, V., Mikule, V., Syllovd, J., cited work, p. 75 et seq.
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cretion™. I regard the used formulation as an unfortunate one, not correspon-
ding with what the lawmaker probably wanted to say especially on the ban of
administrative discretion abuse. Recommendation of Committee of Ministers
of CoE (80) 2, on administrative discretion which the formulation probably
resulted from, was - in my opinion - used somewhat inconsistently, or if
you like, only certain feature of administrative discretion was mentioned and
therefore it seems that the presumed expression of administrative discretion
abuse ban is sort of incomprehensible", we may deduce rather a principle of
banning the authority abuse (which is nonetheless impliedly covered by lega-
lity principle already).

Provision of s. 2 (3) APC expresses two principles: protection of acquired
rights and legitimate interests and the principle of proportionality, in some ex-
tent, principle of legality (its procedural part) is developed here'. Partially,
this principle results again from Art. 2 (3) Constitution or Art. 2 (2) Charter,
legislative abbreviation “persons concerned” undoubtedly has wider content
than the term participant to administrative proceedings (s. 27 et seq. APC).

Also the provision of s. 2 (4) APC brings two operation principles: protec-
tion of public interest and principle of legitimate expectation (if you like princi-

12 (2) Administrative body performs shall execute its powers only for the purposes for which they
have been entrusted by or upon the law, and within the scope determined thereby. Reasoning
report says: “Principle of banning the administrative discretion abuse is expressed here, as
it is one of the pillars of legally consistent state — this provision implements the principle
included in Recommendation of Committee of Ministers of CoE 80 (2), on administrative
discretion into our legal order”. Factually, not even this principle shall be applied to non-
superior acts because they are not performance of authority.

13 In the mentioned Recommendation, it is stated that within the administrative discretion,
bodies of Public Administration apply following principles: ,,(a) it does not follow other
than the prescribed purpose by its decision making , (b) it is based on fact relevant for a
given case and it preserves its objectivity and impartiality, (c) it cares for a balance between
purpose of the decision and how negative the interference with rights, freedoms and
interests of persons concerned may be, (d) it evaluates special circumstances of the case
in accordance with application of general directives; directives governing administrative
discretion must be published and if the body deviates from them, it must be reasoned.“ (see
Kopecky, M., Pomaha¢, R. Prameny ke studiu spravniho prava. Prague: Vsehrd, 1993)

14 (3) An administrative body shall examine rights acquired in good faith as well as the lawful
interest or persons who are affected by the activities of an administrative body in any particular
case (hereinafter referred to as “persons concerned”); an administrative body may interfere
with these rights only under conditions determined by legislation and within the necessary
scope. Reasoning report says: “Provision expresses principle of good faith protection as one
of the main principles of democratic Public Administration’s operation, which should be
supplemented by principle of legality and protection of public interest provided by special
laws”
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ple of predictability of decisions, respectively the principle of unified decision
making may be referred to, as well)"*.

In case of the legitimate expectations principle — in my opinion - it is not
a very realistic principle as it is a typical situation where “the wish is the father
of a thought” Not only in case of real decision making on rights and duties
(see further) but especially in application of other procedures or activities by
administrative bodies which we better leave aside.

The question is how to practically secure application of operation princi-
ple. It is (probably) realizable within one administrative body because usually
the same people decide and therefore previous body’s decisions are at their
disposal. Official persons can hardly follow “case-law” of other administrative
bodies in similar matters (it is not published, mutual communication does not
exist). As a kind of solution may be considered only impact on decision ma-
king through directives of ministries and other central administrative bodies
but that is only possible in the performance of state administration and in a
limited way in relation to territorial self-government.

Regulation of mechanism unifying legal opinions (and eventual changes
of legal opinion) is absent in APC, to a certain extent correspondence of deci-
sion making of administrative bodies can be safeguarded by decision making
of the second instance administrative bodies. Procedures for unification of
approaches and legal opinions are legally regulated only in the phase of judi-
cial review of administrative decisions.

Uniformity of decision making and principle of legitimate expectations
may be in principle safeguarded only by Supreme Administrative Court which
— except of the ordinary judicature activity — also uses two instruments: first,
so-called legal positions “in the interest of uniform decision making of courts”
which are adopted by competent divisions of Supreme Administrative Courts

15 (4) An administrative body shall ensure that an adopted measure is in accordance with public
policy and corresponds to the circumstances of a particular case, and shall ensure that no
unreasonable differences occur in deciding cases which were identical or similar with respect to
the facts. Reasoning report says: “In cases where legal regulation of the proceedings is absent,
principles of expediency and correspondence of a chosen solution with public interest
are presumed. Generally, we must remember that performance of Public Administration
including application of administrative discretion is not a conduct of private persons but
actually a conduct of administrative bodies or authorized official persons carried out on
behalf of the state representing public goods and general interests of the society in individual
matter. In words of the law, ‘an adopted measure is in accordance with public policy’ This
public policy always has to be deduced from special laws (...) Administrative bodies or
official persons must not damage the state if they act on behalf of the state. Provision also
expresses the principle of predictability of Public Administration and material equality”
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or its plenum and they are published in the Collection of Supreme Admini-
strative Courts decisions (s. 19 Code of Administrative Justice, hereinafter
“CAJ”) and second, so-called ruling of exemplary nature, where adoption of a
change of legal opinion in a certain matter is concerned (intended mainly for
administrative bodies) which is carried out by extended bench of judges (s. 18
“CAJ”). It is true that chosen case-law of Supreme Administrative Court and
regional courts in administrative matters is also published in the Collection
of decisions of Supreme Administrative Court and all decision of Supreme Ad-
ministrative Court are accessible at its website, however I have certain doubts
whether official persons look for these decisions and study them before they
decide.

Specific less formal (and rather marginal) unifying role is played by Public
Defender of Rights, which may contribute (and in some cases it undoubtedly
contributed) to uniform interpretation and decision making and hence even
to application of legitimate expectations principle.

Provision of s. 3 APC is under prevailing opinions interpreted as expre-
ssion of the principle of material truth'e. I reckon as more appropriate to de-
scribe it as principle of limited material truth, even the reasoning report states
that this principle is “corrected by requirement to the economy of administ-
rative proceedings™"’.

Previous legal regulation included (in basic rules of the proceedings) stric-
ter wording (“Decisions of administrative bodies must result from reliably dis-

16  Comp. Vedral, J., cited work, p. 72. Kadecka, S. and col., cited work, p. 59. Skulova, S. and
col,, cited work, p. 70. Tomoszkova, V., cited work, p. 34. Peterkova, M., cited work, p. 49. .
Jurnikova is an exception since she speaks about limitation to the material truth principle
as she refers to judgment of Supreme Administrative Court no. 9 As 64/2007-98, where
yrationalized principle of material truth® is discussed (Nékolik poznamek k dokazovani
ve spravnim Fizeni. In: VSeobecné spravne konanie. Zbornik z konferencie. Bratislava:
Univerzita Komenského, Pravnicka fakulta, 2010, p. 111 et seq.)

17 Unless the law stipulates otherwise, an administrative body shall act in such a way as to ascertain
the case status which is free of any unreasonable doubt and within the scope necessary for the
compliance of its acts with requirements stipulated in s. 2. Reasoning report says: “ With its
content, this principle is supposed to be similar to provision of s. 43 Government Decree
8/1928 Sb., on proceedings belonging to competency of political bodies (administrative
proceedings) and s. 2 (5) of the effective Penal Procedure Code. Principle is specified in s.
71 et seq. (currently mainly effective s. 50 (3) APC). E. g. if a duty is to be imposed in the
proceedings, administrative body is bound, even without a motion, to discover all relevant
facts in favor of the participant whom the duty is to be imposed upon. Principle of material
truth is corrected by requirement on economy of administrative proceedings as it is in other
procedural laws. Proceedings should be held as expediently, quickly, simply and cheaply as
possible”
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covered facts of the matter” - s. 3 (4) Act no. 71/1967 Coll.), which was closer
to the idea on objective findings, i.e. application of material truth principle.
Nevertheless, formulation of this principle itself indicates the fact that as “lit”
(more precisely said “transformed”) procedural principle (maxim of the pro-
ceedings), it may appear in other provisions of APC in a modified form (“if the
law does not provide otherwise”) which occurred in a number of cases'.

Under the reasoning report to the bill, there are “principles of a relation-
ship of administrative body to the person concerned” setin s. 4 APC. They are
a number of principles which may be covered in the term principles of Public
Administration as a service to public, which also results from the wording of s.
4 (1) first sentence APC (“Public Administration shall be a service to public”).
Wording of this provision is actually just repeating the Constitution which
says that state power shall serve all citizens (Art. 2 (3) Constitution). It mi-
ght be possible to consider separate principle of “Public Administration as a
service to public” but such formulation is so general (indefinite)', that the law
maker better chooses its specification by three more (sub) principles

In s. 4 (1) second sentence APC, the principle of courtesy and meeting the
needs of persons concerned is regulated.”® What is courtesy or courteous ma-
nner may be clearly interpreted but as more problematic and “non-lawyer”
formulation seems the term “persons concerned (...) meet their needs whe-
re possible”, furthermore, the reasoning report rather paradoxically speaks
about “maximum” meeting of the needs.

Provision of s. 4 (2) APC includes principle of reasonable advice on rights
and duties”. If we compare the wording with “instruction duty” under previ-

18 see mainly provisions s. 50 (3), but also s. 51 (3), s. 52 and s. 141 (4) APC

19  Reasoning report does not help in this case because it only tautologically “explains” that:
Public Administration is a service to the public”.

20 (1) Public administration shall be a service to the public. Every person charged with tasks
resulting from the powers of an administrative body shall be obliged to behave in a courteous
manner with respect to the persons concerned and meet their needs where possible. Reasoning
report says: “Performance of Public Administration is a service to public. Administrative
body (through its official persons) should meet the needs of persons concerned”.

21 (2) An administrative body shall, in relation to its actions, provide any person concerned
with reasonable advice on his rights and duties where necessary with respect to the nature
of an act and the personal situation of the person concerned. Reasoning report says:”It is a
requirement on administrative proceedings in legally consistent state that administrative
bodies inform and instruct persons in order for them not to be injured as a result of not
knowing their procedural rights, i.e. that administrative body must give advice to persons
concerned on respective deficiencies of their motion, as well as their rights and duties in the
course of the proceedings. Requirement of instructing persons on their procedural rights is
included in Resolution of Committee of Ministers of CoE (77) 31. Information duty of an
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ous Administrative Procedure Code?, although it looks a little “socialistic”,
it undoubtedly is wider and unconditional. Current (general) regulation of
“instruction” seems very degraded by frequent use of indefinite legal terms
(“reasonable advice”, “where necessary with respect to the nature of an act
and the personal situation of the person concerned”). It is a general operati-
on principle which is regulated in more particular way as a transformed and
express procedural principle®, nonetheless indefinite conditions of its appli-
cation (that will be decided upon by the official person) cast doubts, inter alia
as far as another operation principle of (procedural) equality (s. 7 APC) is
concerned.

As principle of duty to notify on acts to be carried out or principle of not sur-
prising may be characterized the rule included in s. 4 (3) APC*. Wording of
the provision may - similarly as the previous principle - be criticized because
of certain alibis or conditionality of providing information only under specific
conditions “if it is necessary to defend rights: of the person concerned and
purpose of the act is not endangered thereby”. Reasoning report explains this
vague nature with an argument stating that it is connected to more significant
procedural acts “which presume the participation of a person concerned as
necessary in order to protect their rights”

The principle given by s. 4 (4) APC*cannot be described as anything else
than a pseudo-principle or a mere empty proclamation (“cotton”). That is pro-

administrative body is regulated in provision of s. 36 of this bill”.

22 ,Citizens and organizations must be given aid and information by administrative bodies in
order for them not to be harmed in the proceedings.“ (s. 3 (2) Act no. 71/1967 Coll.).

23 Seee.g.s.37(3)ors. 45 (2) APC.

24 (3) An administrative body shall, sufficiently in advance, notify these persons concerned
with respect to an act to be carried out, where such notification is necessary for these per-
sons to defend their rights and the purpose of the act is not endangered thereby. Reason-
ing report says: “Here the requirement of co-operation is specified with accent on the
possibility of persons concerned to effectively protect their rights. This requirement
results from the fact, that procedural rights are important only if persons concerned
may effectively realize them. Term ‘act’ of an administrative body is understood dif-
ferently in the bill accordingly to level of relevance and formalization. On one hand,
it covers procedural acts (e.g. site inspection) and ‘other’ informal acts, e.g. statement
and certificates, on the other hand, highly significant and formal act as administra-
tive decision, for instance. It inherently results that, this provisions relates to more
significant procedural acts of administrative bodies where it may be presumed that
participation of persons concerned is necessary for the protection of their rights (oral
hearing, evidence procedure out of oral hearing etc.)”

25 (4) An administrative body shall enable the persons concerned to apply their rights and lawful
interests.
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bably why the reasoning report rather does not state anything about it. We can
hardly think of any “procedural” guarantee: it is a duty of an administrative
body to proceed accordingly to law and thus “enable persons concerned to
apply their rights and lawful interests” However, it is possible to track some
“inspiration” by previous Administrative Procedure Code*.

Provision of s. 5 APC brings somewhat problematic principle of peaceful
settlement of discrepancies”. In practice I cannot imagine this principle’s re-
alization, obviously possibility to reach a settlement in so-called contentious
proceedings is a different issue (s. 141 (8) APC). Is it going to cover that e.g.
official persons will be rectifying conduct of persons who skip the queue at
the office?

Contrarily to the previous principle, principle of quickness or disposing of
a case without undue delay regulated in s. 6 (1) APC is a regular rule which
arises from Art. 38 (2) Charter. Reference to particular procedural provisions
on protection against inactivity which is linked to administrative proceedings
in the strict sense seems a little problematic®.

Provision s. 6 (2) APC regulates two principles again: principle of economy
and principle of burdening persons concerned as little as possible?. Principle of

26 ,Administrative bodies are bound to proceed in close co-operation with citizens and
organizations and they always have to give them an opportunity to defend their rights and
interests effectively, especially to give statement on grounds for the decision and file their
motions.“s. 3 (2) Act no. 71/1967 Coll.).

27 Where possible according to the nature of a case under consideration, an administrative body
shall try to peacefully settle discrepancies hindering due consideration and adjudication of the
case. Reasoning report says: “Requirement of an attempt to peacefully settle discrepancies is
only linked to relations between participants or other concerned persons as well as relations
between performers of Public Administration who are competent to protect various areas
of public interest; nevertheless, if a dispute on merits between participants is resolved in
administrative proceedings, s. 154 of the bill shall be applied”.

28 (1) An administrative body shall dispose of a case without unreasonable delay. Where an
administrative body fails to act within the time stipulated by the law or within a reasonable
time where time is not legally determined, provisions for protection against failure to act shall
(s. 80). Reasoning report says: “This provision provides the basic protection against inactivity
of an administrative body and it secures upholding of procedural economy principle”.

29  (2) An administrative body shall act in such a way that no one incurs unnecessary costs and
persons concerned shall be burdened as little as possible. An administrative body shall request
documents from a person concerned only where provided by the law. Where it is practicable to
obtain necessary data from a central register kept by the administrative body itself and where
the person concerned so requests, the body shall be obliged to arrange for provision of the data.
When obtaining data under the provision herein, an administrative body shall be in the same
position towards third persons to whom the data may relate, as is the person concerned upon
whose request the data is to be obtained. Reasoning report says: “In this provision, except of
the principle of procedural economy, there is another principle expressed and that is the
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economy relates to both administrative bodies in their operation and persons
concerned. Not only the conduct of administrative bodies must be economi-
cal but this requirement also covers adequate (reasonable) costs of the person
concerned. Hopefully, we may speak about principle of rational (economical)
action or approach to the matter.

Principle of procedural equality and impartiality is expressed in s. 7 (1)
APC*. However, it is more troublesome to interpret following provision s. 7
(2) APC®'. In my view, it is obvious that administrative body accordingly to
Art. 1, Art. 3 and Art. 37 (3) Charter applies equal procedural approach to
persons concerned.

Provision of s. 8 (1) APC* in its first sentence establishes principle of coor-
dination of activities within the administrative body. The second sentence does
not express principle of administrative bodies” operation, it actually imposes
duty on person concerned to provide some information.

And finally, provision of s. 8 (2) APC embeds principle of administrative
bodies’ collaboration, where this collaboration builds on the term of “good ad-
ministration”. The term of “good administration” itself, which was included

principle of subsidiary interference of Public Administration with legal circumstances of
persons concerned which is connected with understanding it as public service. This provision
demands administrative bodies to obtain data which are necessary for the proceedings from
a central register kept by the administrative body itself if possible. Respective procedural
provisions related to obtaining data by administrative body are further mentioned in s. 93
(4) of the bill (suspension of a time period or issuing an administrative decision) and in s.
108 (3) of the bill (payment of costs)”.

30 (1) Persons concerned shall have equal position in applying their procedural rights. An
administrative body shall act impartially towards persons concerned and shall require that all
persons concerned discharge their procedural duties equally. Reasoning report says: “Provision
reflects constitutionally embedded equality of all persons and ban of discrimination”

31  (2) Where the equality of persons concerned may be prejudiced, an administrative body shall
take necessary measures to ensure equality. Reasoning report says:"Here, it is meant that such
organizational and technical measures must be safeguarded which allow persons who are
handicapped in their full capacity due to e.g. health disability, to properly apply their rights”.

32 (1) Administrative bodies shall ensure mutual accordance of all acts carried out simultaneously
and relating to the same rights or duties of a person concerned. The person concerned shall be
obliged to notify, without delay, administrative bodies of the fact that more these acts at various
administrative bodies or other public bodies are being carried out simultaneously.

33 (2) Administrative bodies shall co-operate with each other in the interests of good
administration. Reasoning report says: “Although Public Administration as a whole may
operate towards persons concerned through various administrative bodies, at the same
time, it should proceed uniformly as a representative of particular general interest. With
regard to the fact that total information connection of administrative bodies will not be
realized for some time, yet, it would not be just to consider the administrative body liable
for breaching this provision if the persons concerned do not notify of the simultaneous
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onlyins. 1 (1) Act no. 349/1999 Coll., on Public Defender of Rights before, is
questionable in my opinion as it is understood differently in our country, as
well as in the world*. I do not understand the formulation of this principle
a lot, in my opinion, “good administration” (if ever) should be mentioned

rather with conception of Public Administration as the service to public (s. 4
(1) APC)*.

4. Conclusion

In the end, I would like to carry out certain (basic) classification of basic
principles of administrative bodies’ operation. First, I distinguish main, le-
ading principles known (as procedural principles) also in other branches of
law: principle of legality, principle of procedural equality and impartiality,
principle of quickness, principle of procedural economy. As other complemen-
tary principles I regard all remaining principles which are — not exclusively
however - typical for conduct of administrative bodies: principle of limited
material truth, principle of protection of acquired rights and interests protec-
ted by law, principle of legal purpose of action (including principle of limited
use of administrative discretion), principle of public interest’s protection and
principle of legitimate expectation, principle of Public Administration as a
service (and principle inferior to it), principle of coordinating the activities
and collaboration of administrative bodies.

By and large, we may judge embedding the principles of administrative
bodies’ operation positively although it is hard to interpret some of them. It
seems to be a certain problem that sometimes the principle has a visible pro-
cedural principle nature which is applicable practically only in administrative
proceedings in the stricter sense, in other words, it is not very frequent that
general principles of operation and “purely” procedural rights (principles) are
mixed.

operation of administrative though they must know of it”.

34  In details see Slddecek, V. Zakon o Vefejném ochranci prav a dobré sprava. In: Principy
dobré spravy. Sbornik prispévki prednesenych na pracovni konferenci 22. bfezna 2006.
Brno: Masarykova Univerzita v Brné a Kancelaf vefejného ochrance, 2006, p. 41 et seq.
Slddecek, V. Dobra “sprava” v Ceské republice. In: Kosiciarovd, S. (sest.) Rada Eurépy a
verejna sprava. Zbornik prispevkov z ¢esko-slovenskej vedeckej konferencie konanej 21.-
22. aprila 2009. Trnava: Typi Universitatis Tyrnaviensis, 2009, p. 158 et seq. and literature
mentioned in both contributions.

35 However, it is true that some authors understand this provision as a positive one. See.
Langdsek, T. Principy dobré spravy po prijeti nového spravniho fadu. Spravni pravo, 2008,
no. 4-5.
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Rozhodovani spravnich organti o omezeni
zakladnich prav a svobod

JUDyr. Maxim Tomoszek
Pradvnickd fakulta, Univerzita Palackého v Olomouci

Prestoze by se mohlo zdat, Ze omezovani zakladnich prav je primarné rea-
lizovano legislativnimi zasahy nebo rozhodovanim soudt, velmi ¢asto nasta-
vaji situace, kdy omezeni zakladnich prav svym rozhodnutim provadi spravni
organ. Svym zptisobem kazdé rozhodnuti spravniho organu muze néjakym
zpusobem zasahnout do nékterého zakladniho prava. Neni tedy mozné roli
organil vefejné spravy marginalizovat. Naopak, i v oblasti ochrany zakladnich
prav je naplnéna zdsada délby moci, a to tak, Ze moci zakonodarné svétuje
vytvoreni zakonného zékladu pro jejich omezeni, moci vykonné rozhodovani
o jejich omezeni a moci soudni pak ochranu zédkladnich prav. Kazda z téchto
uloh ma svou podstatnou roli. Tento text bude zaméfen predevs$im na tlohu
spravnich orgdnt pri omezovani zakladnich prav, nebot tato oblast je odbor-
nou literaturou zna¢né opomijena.

Zabyvame-li se rozhodovanim spravnich organti o omezeni zédkladnich
prav, je treba si uvédomit, ze mezi riznymi spravnimi rozhodnutimi existuji
rozdily v mife jejich vyznamu pro ochranu zakladnich prav a svobod. Prikla-
dem rozhodnuti, kdy dochazi k omezeni zakladnich prav a svobod, miize byt
rozhodnuti o zdkazu shromazdéni, odmitnuti registrace ob¢anského sdruzeni
nebo politické strany, vyvlastnéni a dalsi. Naopak prikladem rozhodnuti, kde
prima facie nedochdzi k zasahu do zakladnich prav a svobod, muze byt tfeba
zapis do katastru nemovitosti, vydani fidi¢ského opravnéni, udéleni povoleni
k zaboru vefejného prostranstvi apod. Jevi se jako logické, ze rozhodnuti, kte-
rd omezuji ustavné zarucend zékladni prava, musi byt zalozena na ptisnéjsich
kritériich, nez rozhodnuti zasahujici do zdkonem stanovenych prav.! Tento
pristup ostatné bézné aplikuji soudni organy.’

Pouziti prisnéjsich kritérii pfi rozhodovani o ustavné zarucenych zaklad-
nich pravech vyplyva zejména z ustanoveni ¢l. 4 odst. 3 a 4 Listiny zakladnich

1 KLIMA, K. Komentaf k &l. 4 Ustavy. in: KLIMA, K. a kol. Komentdr k Ustavé a Listiné. 1. dil.
2. vyd. Plzen: Ales Cenék, 2009, s. 82.

2 Viz napt. usneseni US sp. zn. I1I. US 31/95, usneseni US sp. zn. II. US 28/2000, nalez US
sp.zn. PL. US 9/2000 a dalsi.
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prav a svobod’, ktera upravuji aplikaci zdkonnych omezeni zakladnich prav
a podle nichz je tfeba postupovat pfi kazdém omezeni zakladnich prav. Z for-
mulace téchto ustanoveni nelze vyvodit nic jiného, nez ze se vztahuji na kazdé
pouziti ustanoveni o mezich zakladnich prav, tedy i na pfipady, kdy jsou za-
kladni prava omezovana spravnimi organy.

Konkrétné to znamend, Ze spravni organ musi zakonnd ustanoveni o me-
zich zédkladnich prav uplatiovat stejné pro vsechny pripady, které splnuji sta-
novené podminky (¢l. 4 odst. 3 Listiny), dale musi pti omezovani zdkladnich
prav Setfit jejich podstaty a smyslu a nezneuzivat omezeni k jinym uéeltim,
nez k jakym jsou ur¢ena (¢l. 4 odst. 4 Listiny). Potud by se zdalo, Ze se nejedna
o nic jiného nez fadné naplnéni principu legality, to samo o sobé vSak nestaci.

Existuji totiz také dalsi pravidla, kterd je nutné respektovat pii omezova-
ni zakladnich prav a kterd nejsou vyslovné zakotvena v pravnich predpisech.
Na prvnim misté je tfeba uvést princip proporcionality,* tedy ze dané omezeni
musi byt v demokratické spole¢nosti nezbytné k dosazeni legitimniho cile,
ze musi byt k dosazeni tohoto cile zptisobilé a vhodné a ze omezeni musi byt
primérené sledovanému cili.’ Princip proporcionality vychazi ze samotné po-
vahy zakladnich prav jako principd, které mohou byt pomérovany mezi sebou
navzdjem nebo proti jinym principim.’ Z judikatury US vyplyvd, Ze kolizi
dvou proti sobé stojicich zakladnich prav lze resit jediné aplikaci principu
proporcionality.”

Dal$imi vyznamnymi pravidly jsou princip ustavné konformniho vykladu
podustavnich pravnich predpisti a princip prozarovani formulované v judi-
katufe Ustavniho soudu.® Podle US je tieba pti vykladu podustavnich prav-
nich predpist vzdy volit takovy vyklad, ktery je slucitelny s ustavou, zejména
s ustavni upravou zakladnich prav a svobod. Zdkonnou upravu je totiz nutné
chépat jako realizaci stavné zarucenych prav, a to i v pripadech, kdy dany
predpis zdkladni prava omezuje.

Ze vsech uvedenych pravidel se jako kli¢ovy jevi princip proporcionality,
ktery umoznuje zohlednéni vSech aspekttl podstatnych pro spravné rozhod-

3 Znovu vyhldgena piedsednictvem CNR pod ¢&. 2/1993 Sb., ve znéni pozdéjsich predpisti.

4 JIRASKOVA, V. Komentaf k ¢l. 4 Listiny. in: KLIMA, K. a kol. Komentdf k Ustavé a Listiné.
2. dil. 2. vyd. Plzen: Ale$ Cenék, 2009, s. 964

5  BARTON, M. Proporcionalita. in: KLIMA, K. a kol. Encyklopedie tistavniho prdva. Praha:
ASPI, 2007, s. 495-496

6  ALEXY, R. A Theory of Constitutional Rights. Oxford: Oxford University Press, 2002, s. 66

Nélez US sp. zn. II1. US 210/98.

8 K ustavné konformnimu vykladu viz nalez US sp. zn. P1. US 48/95, nélez US sp. zn. IIL. US
277/96 a dalsi, k teorii prozatovani viz napt. nalez US sp. zn. IIL. US 257/98, 1. US 336/99
a dalsi.

~
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nuti o tom, zda v daném ptipadé uplatnit omezeni ustavné zarucenych za-
kladnich prav. Proto také bude nasledujici analyza zaméfena pravé na pouzi-
vani tohoto principu v rozhodovani spravnich organt tykajicim se omezovani
zakladnich prav.

Obecnd pravidla spravniho fizeni princip proporcionality nijak vyslovné
nereflektuji, takze v zasadé podle pravni Gpravy neni rozdil v rozhodovani
spravniho organu pti rozhodovani o zakladnich pravech a svobodach ve srov-
nani s fizenim, kde se o nich nejedna. Mohlo by samoziejmé byt namitnuto,
ze neni tfeba nebo Ze dokonce neni mozné zohlednit princip proporcionali-
ty v procesnich predpisech, protoze se tyka hmotnépravniho zakladu fizeni
a mél by byt zohlednén v nich. Bohuzel ani ptislu$né hmotnépravni predpisy
mu zpravidla zadnou zvlastni pozornost nevénuji.’

Z toho vyplyva, ze v praxi mohou ¢asto nastat situace, kdy spravni or-
gan posuzujici situaci sméfujici k omezeni zakladnich prav a svobod nema
pro svijj postup ddna jasna a prehledna pravidla a muze se stat, Ze proto po-
stupuje necitlivé, coz se ukaze napt. pozdéji v fizeni pred spravnimi soudy.'
Je ziejmé, Ze tento postup neposkytuje tstavné zaru¢enym praviim naleZitou
ochranu a nespliuje pozadavky stanovené Listinou zakladnich prav a svobod.
Nabizi se proto otazka, jakym zptisobem lze tuto situaci napravit.

Jakkoliv by se mohlo jevit jako vhodné osettit pravidla pro rozhodovani
spravnich organt o omezeni zakladnich prav podrobné v procesnich ¢i hmot-
népravnich predpisech, zdkonodarce se timto smérem nevydal. Argumentem,
ktery takovy postup ospravedliuje, je skute¢nost, ze obecna pravidla jsou ob-
sazena v ustavnim potadku a Ze tedy neni tfeba je znovu zakotvit také v za-
konnych predpisech. Nizka uroven ustavniho povédomi u spravnich organt
vSak ukazuje, Ze prevedeni ustavnich principt do zakonné tpravy by bylo
nanejvys vhodné. ProtoZe se tak ale nestalo, ke slovu se dostal tradi¢ni me-
chanismus, ktery kultivuje postupy spravnich organt v oblastech legislativné
opomenutych - soudni kontrola vefejné spravy provadéna v ramci spravniho
soudnictvi. To koneckoncti odpovid4 ustanoveni ¢l. 4 Ustavy CR,'" ze zéklad-
ni prava a svobody jsou pod ochranou moci soudni. Ve vztahu ke spravnim
organtim by se mohlo zdat, Ze toto ustanoveni je vylucuje z ochrany zaklad-
nich prav a svobod, kdyz tento ukol vyslovné svétuje moci soudni.

9 Viz napt. zakon ¢. 84/1990 Sb., o pravu shromazdovacim, ve znéni pozdéjsich predpisa,
zakon ¢. 83/1990 Sb., o sdruzovani ob¢ani, ve znéni pozdéjsich predpist, a dalsi.

10 Viz napt. rozhodnuti NSS sp.zn. 8 As 7/2008-116, 7 As 29/2008 - 104 a dalsi.

11 Ustavni zakon ¢. 1/1993 Sb., Ustava Ceské republiky, ve znéni pozdéjsich predpisti.

289



Timto zptisobem v$ak uvedené ustanoveni nelze vykladat. Naopak,
ze znéni dalsich ustanoveni Ustavy CR (¢l. 1 odst. 1, ¢l. 2 odst. 3 a 4) je nutno
dovodit, ze vSechny organy vefejné moci jsou povinny pti uplatiovani ve-
fejné moci, zejména pak pri rozhodovani v individualnich vécech, chranit
a respektovat zakladni prava. Soudni ochrana ma pouze subsidiarni charak-
ter, nebot nastupuje teprve tehdy, pokud pti uplatiiovani vefejné moci neni
ochrana zakladnich prav naplnéna ostatnimi organy vefejné moci.'? Pro tako-
vyto vyklad svéd¢i také skutecnost, Ze je pro ochranu zakladnich prav daleko
efektivnéjsi, protoze ji poskytuje jiz na Grovni spravnich organt bez potieby
obracet se na soudy, a Ze respektuje princip subsidiarity, tedy Ze rozhodnuti
maji byt ¢inéna na urovni, kde je mozno nejlépe dosahnout stanovenych cila
(zde ochrany zakladnich prav).

Judikatura spravnich soudt, zejména pak NSS, se otazkou aplikace prin-
cipu proporcionality spravnim orgdnem zabyva s nartistajici intenzitou. Zpo-
¢atku s odkazem na Doporudeni Rady Ministrit Rady Evropy ¢. (80) 2 byla
pozadovana priméfenost negativnich dopadii na prava, svobody a zajmy jed-
notlivce a sledovaného ucelu jako jeden z limitt pro spravni uvazeni." Pozdéji
doslo ke zptisnéni pozadavku smérem k aplikaci testu proporcionality, a to
napt. v fizenich tykajicich se omezovani sdruzovaciho prava,"* shromazdo-
vaciho prava," prava na informace,'® vlastnického prava,'” svobody projevu'®
nebo volebniho prava.'” Déle NSS judikoval nutnost aplikace testu propor-
cionality v nékterych specifickych pripadech, napt. pfi prezkumu opatteni
obecné povahy,” pri prezkumu uklddani pokut®' nebo posouzeni opravné-
nosti provedeni danové kontroly.?? Judikatura tak postupné rozsifila oblasti,
v nichz je pozadovana aplikace testu proporcionality, na v podstaté véechny
situace, kdy muiZe v fizeni pred spravnim organem dojit k zasahu do zaklad-
nich prav.?

12 SLADECEK, V., MIKULE, V., SYLLOVA, J. Ustava Ceské republiky. Komentd#. Praha: C. H.
Beck, 2007, s. 40.

13 Rozhodnuti NSS sp.zn. 5 As 35/2005 - 47.

14 Rozhodnuti NSS sp.zn. 7 As 29/2008 - 104.

15 Rozhodnuti NSS sp.zn. 8 As 7/2008-116 nebo 2 As 17/2008-77.

16  Rozhodnuti NSS sp.zn. 1 As 97/2009-119.

17 Rozhodnuti NSS sp.zn. 1 Ao 1/2009-120, 1 Ao 3/2010-161.

18 Rozhodnuti NSS sp.zn. 8 As 33/2010-128.

19 Rozhodnuti NSS sp.zn. 4 Ao 4/2010-195.

20 Rozhodnuti NSS sp. zn. 1 Ao 1/2005-98.

21  Rozhodnuti NSS sp. zn. 1 As 75/2010-54.

22 Rozhodnuti NSS sp.zn. 2 Aps 2/2009-52 v ndvaznosti na nélez US sp.zn. IL. US 703/06.

23 Je otazkou hodnou zvlastni pozornosti, napt. ve formé samostatné analyzy, co pfesné je ob-
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Judikatura NSS ukazuje, Ze pri prezkumu rozhodnuti spravnich organd, ji-
miz dochdzi k zasahtim do zakladnich prav, pouziva NSS test proporcionality
a totéz vyzaduje i od ostatnich spravnich soudii. Tim motivuje spravni organ,
ktery takové rozhodnuti vydava, aby jiz pfi jeho vydani zvazil, zda odpovida
principu proporcionality. Nedéje se tak sice explicitnim pozadavkem provést
test proporcionality, nybrz toliko nepfimo - jeho neprovedenim se spravni
organ vystavuje riziku zru$eni svého rozhodnuti. Je vsak tfeba poznamenat,
7e by se podle § 78 odst. 1 SRS jednalo o rozhodnuti nezékonné a tudiz ticast-
nik fizeni, jemuz vznikla takovym rozhodnutim $koda, by se mohl domahat
nahrady této $kody podle zakona o odpovédnosti za $kodu zptisobenou pti
vykonu vefejné moci rozhodnutim nebo nespravnym ufednim postupem.*

Také lze sledovat jednoznac¢ny trend k rozsifovani aplikace testu proporci-
onality do vSech oblasti, kde spravnim rozhodnutim muze dochazet k zasahu
do tstavné zarucenych zakladnich prav, takze v soucasnosti jiz 1ze zobecnit, Ze
pouziti tohoto testu je judikaturou spravnich soudt a Ustavniho soudu pred-
vidano ve vSech takovych pripadech. Tim dochazi k naplnéni principu demo-
kratického pravniho statu zalozeného na ucté k zdkladnim praviim a svobo-
dam jednotlivce a k realizaci principt dobré spravy.

Rovnéz z toho vyplyva zasadni prakticky dusledek pro rozhodovani orga-
nu vefejné spravy — pozadavek aplikace principu proporcionality totiz pred-
stavuje ustavni limit spravniho uvazeni.”” PrestoZe se to muze jevit jako ne-
patti¢ny zasah do prostoru ponechaného spravnimu organu k uvazeni, § 78
odst. 1 SRS, ktery upravuje meze spravniho uvazeni a jeho prezkum, obsahuje
nékteré prvky velice podobné tstavnim pozadavkim na rozhodovani o ome-
zenich tstavné zarucenych zakladnich prav — napr. zakaz zneuZiti ustanoveni
o mezich zakladnich prav zakotveny v Listiné ma odraz v zdkazu zneuziti
spravniho uvézeni stanoveném v SRS.

Ukazuje se tak vyznam spravniho soudnictvi pro prenos ustavnich princi-
pu do praktického fungovani vefejné spravy a zaroven to dokumentuje silici
judicializaci vefejné spravy. Roste rovnéz vyznam judikatury jako voditka pro

sahem principu proporcionality ve spravnépravnim pojeti. Zda se totiz, Ze ve spravnéprav-
ni teorii ani v praxi neexistuje jednota ohledné jeho obsahu, na rozdil od ustavniho prava,
kde je obsah principu proporcionality vniméan v zasadé¢ jednotné, a to dokonce i v mezina-
rodnim méfitku.

24 Zékon ¢. 82/1998 Sb., o odpovédnosti za Sskodu zpuisobenou pri vykonu verejné moci
rozhodnutim nebo nespravnym dtednim postupem a o zméné zékona Ceské nérodni rady
¢.358/1992 Sb., o notarich a jejich ¢innosti, ve znéni pozdéjsich predpisii.

25  Viz napt. § 10 odst. 3 zakona ¢. 84/1990 Sb., o pravu shromazdovacim, ve znéni pozdéjsich
predpisu.
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interpretaci a aplikaci prava, coz je dano zejména schopnosti judikatury pruz-
né reagovat na spolecensky vyvoj. V oblasti ochrany zakladnich prav v fizeni
pred spravnimi organy bylo mozné sledovat rychlou reakci spravnich soudu
na zvysujici se spolec¢enskou poptavku, coz jen potvrdilo ptinos zavedeni spe-
cializovaného spravniho soudnictvi v CR.
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Decision Making of Administrative Authorities and
Limiting the Fundamental Rights and Freedoms

JUDr. Maxim Tomoszek
Faculty of Law, Palacky University, Olomouc

Although it may seem that limitations of fundamental rights are primarily
carried out by legislative interferences or decision making of courts, it occurs
quite often that fundamental rights are limited by a decision of an administ-
rative body. In a certain sense, every decision of an administrative body may
interfere somehow with one of the fundamental rights. Therefore the role of
Public Administration bodies cannot be marginalized. Contrarily, even in the
area of fundamental rights protection, the principle of division of power is
met by entrusting Legislature with creation of legal basis for their limitation,
Executive with decision making on their limitation and Judiciary with the
protection of fundamental rights. Every single one of these tasks has its im-
portant role. This text will be focused on the role of administrative bodies in
limiting fundamental rights because this area is considerably ignored by the
scholarly literature.

As far as decision making on limitations of fundamental rights is concer-
ned, it is necessary to realize that there are differences in the scale of various
administrative bodies’ significance for the protection of fundamental rights
and freedoms. For instance, fundamental rights are limited in case of a decisi-
on on ban of an assembly, rejection to register citizens’ association or political
party, expropriation etc. On the other hand, an example of a decision where
prima facie fundamental rights and freedoms are not interfered with is entry
in the land register, issuing a driving license, granting the authority to occupy
public free space etc. It seems logical that decisions limiting constitutionally
guaranteed fundamental rights must be based on stricter criteria than decisi-
ons intervening with rights given by ordinary law.! Moreover this approach is
applied by judicial bodies.

1 KLIMA, K. Komentaf k ¢l. 4 Ustavy. in: KLIMA, K. and col. Komentar k Ustavé a Listiné. 1.
dil. 2. ed. Plzen: Ales Cenék, 2009, p. 82.

2 Seee.g. decision of the Constitutional Court file no. III. US 31/95, file no. I1. US 28/2000,
judgment of the Constitutional Corurt file no. P1. US 9/2000 and others
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Application of more stringent criteria in decision making on constitutio-
nally guaranteed fundamental rights results mainly from provisions of Art. 4
(3) and (4) Charter of Fundamental Rights and Basic Freedoms (hereinafter
“Charter”)’, which regulate application of legal limitations of fundamental ri-
ghts and which must be followed in every fundamental rights’ limit. Nothing
else may be deduced from the formulation of these provisions than the fact that
they relate to every use of a provision on fundamental rights’ limitation, i.e. even
to cases where fundamental rights are limited by administrative bodies.

Particularly, it means that administrative body must employ legal provisi-
ons on limits of fundamental rights equally in every case which meets given
conditions (Art. 4 (3) Charter) and further, when limiting fundamental rights,
administrative body must preserve the essence and significance of these rights
and freedoms and not misuse them for purposes other than those for which
they were laid down (Art. 4 (4) Charter). Up to now, it might seem like simple
meeting of a legality principle is concerned but that itself does not suffice.

Namely, there are other rules which need to be respected in limitation
of fundamental rights and are not expressly embedded in legal regulations.
First, we must mention the principle of proportionality,* i.e. the rule that li-
mitation in democratic society must be necessary in order to reach legitimate
objective, it must be capable of reaching this objective and appropriate and it
must be proportionate to the pursued objective.’ Principle of proportionality
arises out of the very nature of fundamental rights as principles which may
be measured mutually or against other principles.® It results from the case-law
of the Czech Constitutional Court that conflict of two opposite fundamental
rights may only be resolved by application of the principle of proportionality.”

Other significant rules are the principle of constitutionally conforming in-
terpretation of subconstitutional laws and the Drittwirkung principle formu-
lated in case-law of the Czech Constitutional Court.® In Constitutional Court’s
view, when interpreting subconstitutional laws, such interpretation must be
chosen which is compatible with the constitution, especially with the constitu-

)

Declared by the Presidium of Czech National Council under no. 2/1993 Coll., as amended
JIRASKOVA, V. Komentaf k ¢l. 4 Listiny. in: KLIMA, K. and col. Komentat k Ustavé a
Listiné. 2. dil. 2. ed. Plzeii: Ale§ Cenék, 2009, p. 964

Barton, in: Klima, Encyklopedie

ALEXY, R. A Theory of Constitutional Rights. Oxford: Oxford University Press, 2002, p. 66
Judgment of the Constitutional Court file no. III. US 210/98

Regarding constitutionally conforming interpretation, see judgements file no. P1. US 48/95,
file no. zn. II1. US 277/96 and others, regarding the Drittwirkung theory, see e.g. judgements
file no. III. US 257/98, 1. US 336/99 and others.
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tional regulation of fundamental rights and freedoms. Namely, legal regulation
must be necessarily understood as realization of constitutionally guaranteed
rights even in cases where the law in question limits fundamental rights.

Out of all the mentioned rules, principle of proportionality is the key one
because it allows account of all important aspects for correct decision on whe-
ther or not to apply fundamental right limitation in a given case. Therefore
the following analysis will be focused on the use of this principle in decision
making of administrative bodies related to fundamental rights’ limitations.

General rules of administrative proceedings do not expressly reflect the
principle of proportionality hence principally under effective legal regulation,
there is no difference in decision making of an administrative body in cases
where fundamental rights and freedoms are involved and cases where they are
not involved. It may be objected that it is not necessary or even not possible
to account principle of proportionality in procedural law because it is conne-
cted with the substantive law basis of the proceedings and therefore it should
be accounted in it. Unfortunately as a rule, neither the respective substantive
laws pay any explicit attention to it.’

It follows that in practice such situations occur where an administrative
body does not have clear and transparent rules for its steps in situation aiming
at limitation of fundamental rights and freedoms and thus it may proceed
insensibly which comes up to light later e. g. in administrative court proce-
edings.”” It is obvious that this procedure does not provide an appropriate
protection to constitutionally guaranteed rights and that it does not satisfy
requirements set by Charter. Hence we have to face the question of how to
make this situation good.

Although it might seem appropriate to regulate rules of decision making
on limitations of fundamental rights properly in procedural or substantive
laws, lawmaker has not chosen this path. Argument justifying this approach
is the fact that general rules are included in constitutional order and therefore
it is not necessary to enact them again in ordinary laws. However, low level
of constitutional awareness of administrative bodies shows that conversion of
constitutional principles into ordinary law would be highly suitable. Because
that has not happened, traditional mechanism cultivating operation of admi-
nistrative bodies in legislatively omitted areas got the word - judicial review

9  Seee.g. Act no. 84/1990 on the right to assembly, as amended; Act no. 83/1990, on the right
to association of citizens as amended, and others.

10  See e.g. decision of Supreme Administrative Court file no. 8 As 7/2008-116, 7 As 29/2008 -
104 and others
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of Public Administration within the framework of administrative judiciary.
Eventually, that corresponds with Art. 4 Constitution of the Czech Republic
(hereinafter “Constitution”),'" stating that the fundamental rights and free-
doms shall be protected by the judiciary power. In relation to administrative
bodies, it might seem that this provision excludes them from the protection
of fundamental rights and freedoms since it expressly confides this task to
judiciary power.

Nonetheless, the mentioned provision cannot be interpreted that way.
Actually, it may be deduced from other provisions of the Constitution (Art.
1 (1), Art. 2 (3) and (4) Constitution) that all bodies of Public Power which
apply public power, especially in deciding on individual matters, are obliged
to protect and respect fundamental rights. Judicial protection has only sub-
sidiary nature because it takes part only if protection of fundamental rights
is not met by other bodies of Public Power in applying public power.'? Such
interpretation is further supported by the fact that it is far more effective for
the protection of fundamental rights because it is already provided on the le-
vel of administrative bodies without a need to seek remedy before a court and
furthermore, it respects principle of subsidiarity, i.e. decisions are supposed
to be made on the level securing the most effective achievement of pursued
objectives (protection of fundamental rights here).

Case-law of administrative courts, especially the Supreme Administrative
court, deals with the issue of application of proportionality principle with a
growing intensity. At the beginning, with reference to Recommendation of
Committee of Ministers of Council of Europe no. 80 (2), negative impact on
rights, freedoms and interests of individuals was required as one of the limits
for administrative discretion.”® Later, this requirement became stricter with
the tendency to proportionality principle, e. g. in proceedings on limitation
of right to association," right to information," ownership rights,'*freedom
of expression'’or a right to vote."® Subsequently the Supreme Administrative
Court adjudicated the necessity of proportionality principle’s application in

11 Constitutional Act no. 1/1993 Coll., Constitution of the Czech Republic, as amended

12 SLADECEK, V., MIKULE, V., SYLLOVA, J. Ustava Ceské republiky. Komentaf. Praha:
C. H. Beck, 2007, p. 40.

13 decision of Supreme Administrative Court file no. 5 As 35/2005 - 47

14  seee.g. decision of Supreme Administrative Court file no. 8 As 7/2008-116 or 2 As 17/2008-77

15  see e.g. decision of Supreme Administrative Court file no. 1 As 97/2009-119

16  see e.g. decision of Supreme Administrative Court file no. 1 Ao 1/2009-120, 1 Ao 3/2010-161

17 see e.g. decision of Supreme Administrative Court file no.. 8 As 33/2010-128

18 see e.g. decision of Supreme Administrative Court file no.4 Ao 4/2010-195
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certain specific cases, e.g. in reviewing measures with general nature,' revie-
wing imposition of fines?* or determination of correct conduct of tax cont-
rol.?' Case-law thus gradually expands the area where application of propor-
tionality principle is required to basically all areas where fundamental rights
may be interfered with in proceedings before administrative bodies.?

Supreme Administrative Court’s case-law indicates that in reviewing deci-
sions of administrative bodies where fundamental rights are interfered with,
the Supreme Administrative Court applies principle of proportionality and
the same is demanded from other administrative courts. That motivates the
administrative body issuing such decision to consider its correspondence
with proportionality principle. It does not happen by explicit requirement to
realize proportionality principle but just indirectly - by not realizing it, the
administrative body faces the risk of its decision being reversed. Nevertheless,
it must be noted that under s. 78 (1) Code of Administrative Justice (herei-
nafter “CAJ”), such decision would be regarded as unlawful and a participant
to the proceedings which would be injured by this decision, may seek remedy
for such damage under Act on liability for damage based either on maladmi-
nistration or on unlawful decisions.”

We may also observe the trend of proportionality principle application’s
expansion to all areas where administrative decisions may cause intervention
in constitutionally guaranteed rights. We may generalize nowadays, that use
of this test is anticipated in all such cases by the case-law of administrative
courts and the Constitutional Court. Principle of democratic legally consi-
stent state based on respect for the rights and freedoms of man and citizen
is thus fulfilled along with the realization of good administration principles.

Likewise another practical consequence for the decision making of Public
Administration arises out of it — requirement of proportionality principle’s

19 decision of Supreme Administrative Court file no.1 Ao 1/2005-98

20  decision of Supreme Administrative Court file no.1 As 75/2010-54

21  decision of Supreme Administrative Court file no.2 Aps 2/2009-52 in connection with
judgment of the Constitutional Court file no. II. US 703/06

22 It is a question worthy of our attention, e.g. in a form of separate analysis, what exactly
is the content of proportionality principle in administrative law conception. It seems that
in administrative law theory and practice, there is no unity on its content contrarily to
constitutional law where the proportionality’s principle content is understood principally
uniformly, and that even in the international scale.

23 Act no. 82/1998 Sb., Act on liability for damage based either on maladministration or on
unlawful decisions and on amendment of Act of Czech National Council no. 358/1992 Coll.,
on notaries and their activity, as amended.
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application represents constitutional limit to administrative discretion.** Even
though that may seem as inappropriate interference to the area left for the dis-
cretion of an administrative body, s. 78 (1) CAJ which regulates limits of ad-
ministrative discretion and its review includes some features similar to con-
stitutional requirements of decision making on constitutionally guaranteed
fundamental rights — e.g. ban of misuse of provisions on fundamental rights’
limits embedded in Charter has a reflection in ban of misuse of administrative
discretion provided by the CAJ.

Importance of administrative judiciary for the transfer of constitutional
principles to the practical functioning of Public Administration is thus shown
and at the same time it documents growing judicialization of Public Admi-
nistration. Relevance of case-law also increases which is caused especially
by the ability of case-law to flexibly react on social evolution. In the area of
fundamental rights protection before administrative bodies, quick reaction of
administrative courts to increasing social demand may have been observed
which only confirmed benefits of administrative judiciary’s establishment in
the Czech Republic.

24  seee.g.s. 10 (3) Act on the right to assembly
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Clément Cheissoux
Université Paris — sud 11, Faculté Jean Monnet
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Plovdiv University ,,Paisii Hilendarski“

1. Formalizace jako projev principu legality

Pro systém evropského kontinentalniho prava (nazyvany v odborné li-
teratufe také jako tradice civilniho prava - civil law tradition) je charakte-
risticky dtraz na psané pravo.! Formalizace postupti spravnich organd je
v zemich tohoto systému prava jednim ze zédkladnich pozadavka vyplyvaji-
cich z tstavniho principu legality vykonu verejné moci. V hlubsim kontextu
souvisi pozadavek formalizace postupti spravnich orgdnt s premisou, Ze stat
vznikl na zakladé formalniho, psaného prava, které garantuje jeho kontinuitu
a integritu a stanovi zaroven meze vykonu statni moci. Demokraticky stat je
proto v kontinentalnim pravu oznac¢ovan jako ,,pravni® stat.

Pozadavek formalizace postupll organt vefejné moci, véetné spravnich
organtl je hluboce zakofenén v tradici kontinentalniho prava. Obecné je for-
malizaci spravniho fizeni? mozné vnimat jako proces, v némz se pravidla a za-
sady postupu spravnich organti pti vydavani spravntho aktu stavaji pravnimi
normami a dostévaji v legislativnim procesu podobu formalniho pramene
prava - pravntho predpisu, nejcastéji zakona. Postup spravnich organt je tak
formalné vymezen a neni ponechdn na uvazeni spravnich organda.

Proces formalizace, jeho zaméfeni i konkrétni projevy jsou velmi tzce

1 Viz napt. Glenn, H. Patrick. Legal Traditions of the World. Sustainable Diversity in Law. 4th
edition. Oxford: Oxford University Press, 2010. s. 133-180. Knapp, Viktor. Teorie praiva.
Praha: C.H.Beck, 1995. 5. 92.

2 Pokud v tomto pfispévku zminujeme pojem ,,spravni fizeni‘, mame z dtivodu komparativ-
ni koncepce celého prispévku na mysli nejen spravni fizeni ve smyslu ¢asti druhé zakona
¢.500/2004 Sb., spravniho fadu, ale také dalsi procesni postupy spravnich organu pti vyda-
vani spravnich akta.
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spjaty s celkovym vyvojem spravniho prava procesniho v kazdé zemi EU.
V tomto prispévku se zabyvame formalizaci spravniho fizeni a jejimi pro-
jevy ve Francii, v Ceské republice a v Bulharsku. Pravo viech téchto tiech
¢lenskych statti EU je zalozeno na tradici kontinentalniho (civilniho) préava,
presto se zejména Francie, kterd je kolébkou moderniho spravniho prava,
od Ceské republiky a Bulharska zna¢né odlisuje. Na ptikladu téchto tii zemi
budeme ilustrovat vyvoj a souc¢asné trendy spojené s formalizaci spravniho
prava procesniho.

2. Vliv soudi na vyvoj spravniho prava procesniho

Zasady Fizeni pred spravnimi organy se ptivodné formovaly z judikatury
spravnich soudi, které zacaly v kontinentalni Evropé zhruba od druhé polo-
viny 19. stoleti rozhodovat spory mezi vefejnou spravou a obc¢any.

Velké kodifikace prava, které byly typické pro kontinentalni pravni systé-
my v 18. stoleti se v§ak netykaly spravniho prava procesniho. V této dobé byly
zasady fizeni pred spravnimi organy upraveny v pravnich predpisech velmi
ztidka, a pokud takové predpisy existovaly, upravovaly pouze zvldstni druhy
spravniho fizeni. Formalizace obecnych procesnich pravidel a zdsad fizeni
pfed spravnimi orgdny zapocala z divodu potieby systematizovat relevantni
soudni judikaturu.

2.1 Francie

Spravni pravo procesni se ve vétsiné stattt EU formovalo na zédkladé soud-
ni judikatury, a to za tcelem racionalizace a systematizace judikatury tykajici
se vztahu vefejné spravy a obcantl.’ Kolébkou tohoto jevu se stala Francie,
kde byly pravni uc¢inky principu legality (principe de légalité) rozpracovany
bohatou judikaturou Statni rady, ktera se jiz v pocatcich své existence stala
nejvyssim odvolacim organem ve sporech obc¢antl a vefejné spravy.

Pravé rozhodovaci ¢innost Statni rady byla jiz od poloviny 19. stoleti za-
kladem pro prvni moderni spravni pravo v tehdejsi Evropé, které vyznamné
ovlivnilo dalsi evropské staty (napt. Belgii, Lucembursko atd.), ale i samotnou
EU*

3 Rugge, Fabio. Administrative Traditions in Western Europe. In Peters, Guy B.; Pierre, Jon
(eds.). Handbook of Public Administration. London: Sage Publications Ltd., 2007. s. 124.

4 Ziller, Jacques. The Continental System of Administrative Legality. In Peters, Guy B.; Pierre,
Jon (eds.). Handbook of Public Administration. London: Sage Publications Ltd., 2007.s. 167—
-168. O francouzském spravnim pravu pise ve své ucebnici z roku 1889 Albert Venn Dicey
zajimavé srovnavaci pojednani. V té dobé jiz ve Francii bylo na rozdil od Anglie spravni
pravo plnohodnotnym pravnim oborem, ktery se zabyval vztahem organii vefejné moci
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Spravni pravo se ve Francii vyvijelo v podminkdch, kdy bylo jiz kodifiko-
vano obcanské pravo, které bylo povazovano za ,,pravo obecné® (droit com-
mun). Pro oblast vefejné spravy byla cestou rozhodovaci ¢innosti Statni rady
postupné vytvarena specialni pravidla, kterd v podstaté ,,prebijela“ obecnd
pravidla nastavend ob¢anskym pravem. Proto je i dnes spravni pravo ve Fran-
cii oznac¢ovano jako ve své podstaté ,,derogatorni® ve vztahu k obecnym pravi-
dliim vyplyvajicim z ob¢anského prava.® V téchto historicko-pravnich souvis-
lostech je mozné najit vysvétleni, pro¢ se francouzské spravni pravo procesni
vyvijelo primérné v podobé specidlnich norem a beze snahy uzakonit obecna
pravidla postupu spravnich organt.

Kli¢ovym pojmem francouzského spravniho prava byl spravni akt jako
vysledek rozhodovaci ¢innosti spravnich organt a jemu se pravni Gprava veé-
novala predev$im. Procesni zasady a pravidla postupu spravnich organd pti
vydavani spravnich aktd byly povazovany za interni zalezitost vefejné spravy
a jako takové byly ponechany na uvazeni spravnich organt. Interni procesni
pravidla byla korigovana rozhodnutimi Statni rady, ktera byla pro vSechny
spravni organy zavazna.

Zajimavou skute¢nosti je, Ze Statni rada od pocatku své existence piisobila
jako poradni organ vlady® a ma i dnes zdsadni vliv na podobu pfipravované
legislativy tykajici se vefejné spravy. Pro tuto svoji dudlni funkci byla kritizo-
vana dokonce Evropskym soudem pro lidskd prava.” Na zakladé této kritiky
byly provedeny zmény ve vnitfni struktufe Statni rady tak, aby soudni a po-
radni funkce byly oddéleny. Jakkoli se z vnéjsku spojeni poradni a soudcovské
funkce Statni rady jevi jako v rozporu s principem délby moci, je tfeba po-
dotknout, ze ve Francii je toto spojeni vnimano spise jako vyhoda, ktera zaru-
¢uje, Ze prijimand pravni Uprava reaguje na nedostatky a potteby vyplyvajici
z praxe a umoznuje flexibilné reflektovat zmény ve spole¢nosti.

a obc¢ant. Viz Dicey, Albert Venn. Introduction to the Study of the Law of the Constitution.
London: Macmillan and co., 1889. s. 303-330.

5  Zoller, Elizabeth. Introduction to Public Law: A Comparative Study. Leiden: Martinus
Nijhoff Publishers, 2008. s. 255. Amato, Giuliano; Laudati, Laraine. The Protection of Public
Interests and Regulation of Economic Activities. In Snyder, Francis G. The Europeanisation
of Law: The Legal Effects of European Integration. Oxford: Hart Publishing, 2000. s. 145.

6  Hordkova, Monika; Tomoszkovd, Veronika. Spravni soudnictvi ve Francii. In Sladecek,
Vladimir; Tomoszkova, Veronika a kol. Sprdvni soudnictvi v Ceské republice a ve vybranych
stdtech Evropy. Praha: Wolters Kluwer, 2010. s. 238.

7 Jednalo se o rozhodnuti ve véci Procola z roku 1995. Blize viz Mensah, Barbara. European
Human Rights Case Summaries. London: Cavedish Publishing, 2002. s. 793. Pitrové, Lenka;
Pomahac, Richard. Evropské spravni soudnictvi. Praha: Linde, 1998. s. 53-54.
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Judikatura Stétni rady, stejné jako vybrana judikatura Ustavni rady (Con-
seil Constitutionnel) patfi ve Francii mezi tzv. nepsané prameny spravniho
prava. Je zavazna jak pro spravni soudy nizsi instance, tak pro spravni organy
a predstavuje i dnes jeden z nejvyznamnéjsich prament francouzského sprav-
niho prava procesniho.® I presto je mozné sledovat ur¢ity posun ve formaliza-
ci obecnych pravidel a zasad postupu spravnich organd, jedna se vSak pouze
o dil¢i pravni tpravu vybranych aspektt ¢innosti spravnich organt, ktera je i
tak iniciovana Statni radou.

Vyznamny vliv na ptijeti byt i jen dil¢i pravni dpravy v oblasti sprav-
niho prava maji ve Francii také evropské soudy (Evropsky soud pro lidska
prava a Soudni dvtir EU) a Rada Evropy. Tento vliv je mozné demonstrovat
na prikladu odtivodnovani spravnich rozhodnuti. Francouzské spravni orga-
ny ptvodné nemély povinnost odtivodiovat sva rozhodnuti s tim, Ze odu-
vodiovani bylo povazovano za zbyte¢nou zatéz spravnich organt.’ Vlivem
ptijeti Rezoluce Vyboru ministrii Rady Evropy ¢. (77)31 o ochrané jednotlivce
ve vztahu ke spravnim aktiim, ktera zakotvuje v ¢l. IV prilohy zasadu odtivod-
novat spravni akty, jimiz by mohla byt dotéena préava nebo opravnéné zdjmy
jednotlivce, byl ve Francii v roce 1979 ptijat zakon upravujici tuto povinnost
pro vétsinu spravnich akta.” Tlak na Francii v tomto ohledu vyviji i judikatu-
ra Soudniho dvora EU."!

2.2 Ceska republika
Soudni judikatura byla vychodiskem také pro vznik spravniho prava v ze-
mich byvalé rakouské monarchie.'? Judikatura videniského Spravniho soudni-
ho dvora se stala nejen zdkladem soucasné pravni tpravy rakouského sprav-
niho Fizeni, ale ovlivnila také zésady spravniho tizeni v Ceské republice nebo

8  Roualt, Marie-Christine. Contentieux Administratif. Paris: Galino, 2008. s. 25-44.

9  Flauss, Jean Frangois. Rapport frangais. In Schwarze, Jirgen (ed.). Administrative Law under
European Influence. London: Sweet & Maxwell, 1996. s. 74.

10 Loi no. 79-587 du 11 juillet 1979, relative a la motivation des actes administratifs et a laméli-
oration des relations entrée ladministration et le public. Lewalle, Paul; Donnay, Luc. Conten-
tieux Administratif. 3°édition. Bruxelles: Larcier, 2008. s. 176-177.

11 Flauss, Jean Frangois. Rapport frangais. In Schwarze, Jiirgen (ed.). Administrative Law under
European Influence. London: Sweet & Maxwell, 1996. s. 75.

12 K vyvoji rakouského spravniho Fizeni v dobé rakouské monarchie a v CSR do pfijeti prvni
prévni upravy spravniho fizeni v roce 1928 viz Pouperova, Olga; VI¢kové, Veronika. Cést
A: Vyvoj verfejné spravy od habsburské monarchie po prvni ¢eskoslovenskou pravni tpravu
spravniho fizeni (1848-1918). 3. Spravni fizeni. In Kolektiv autorti. Historicky vyvoj pravni
tpravy spravniho fizeni a dalSich postupii ve verejné spravé (1918-2005). Olomouc: Peri-
plum, 2007. s. 75-167.

302



v Polsku. Judikatura videnského Spravniho soudniho dvora byla publikova-
na ve znamé sbirce Budwinski a byla bezpochyby inspiraci pro rozhodovani
¢eskoslovenského Nejvyssiho spravniho soudu, ackoli v tehdejsi dobé byla
spiSe tendence tento zdroj inspirace spi$e zavrhovat.”® Do ptijeti prvni obec-
né pravni Gpravy spravniho fizeni v roce 1928 byla zakladnim vychodiskem
pro postup spravnich organti pravni uprava z dob rakouské monarchie, ale
zasadné také judikatura ceskoslovenského Nejvyssiho spravniho soudu, ktera
vychazela ve znamé sbirce Bohuslav.

V dobach, kdy neexistovala formalizovand pravni uprava spravniho fize-
ni, slouzila k lepsi orientaci laické i odborné vetejnosti v pravidlech a zasa-
dach postupti spravnich organt odborna literatura, ktera shrnovala zavéry
vyplyvajici z judikatury spravnich soudtl. Za rakouské monarchie se jednalo
o dilo Friedricha Teznera s ndzvem Handbuch des Osterreichischen Adminis-
trativsverfahrens (Ptirucka k rakouskému spravnimu fizeni) a ¢esky psanou
knihu Obrys fizeni spravniho od Karla Cizka," za prvni republiky pak $lo ze-
jména o Ceskoslovenské pravo sprdvni od Frantiska Weyra'® a pozdéji o dilo
Jitiho Havelky s nazvem Ndstin zdsad spravniho tizeni, které vychazelo pri-
marné z judikatury ceskoslovenského Nejvyssiho spravniho soudu.

Ceské spravni pravo bylo ve svém zdkladu vyznamné ovlivnéno rakouskou
tradici, pro jeho moderni podobu bylo diilezitou inspiraci také Némecko.'

Prvni ¢eskoslovenska pravni Gprava spravniho fizeni byla ptijata v roce 1928,
a to ve formé vladniho natizeni.'” Prvni zdkonnou pravni tpravou spravniho 1i-
zeni byl az spravni rad prijaty v roce 1967, ktery byl t¢inny témér 40 let.' Spravni
rad z roku 1967 upravoval pouze spravni fizeni v pravém slova smyslu, tedy 1i-

13 Hacha, Emil. Nejvyssi spravni soud. Vzpominka na jeho zfizeni a jeho dnesni stav. In Prdyv-
nik, 1928. s. 587-588.

14 Cizek, Karel. Obrys fizeni spravniho. Praha: Jindficha Mercyho sklad, 1888.

15  Weyr, Frantisek. Ceskoslovenské prdvo spravni. Cdst obecnd (Organisace vefejné sprdvy a fi-
zeni spravni). Brno: Ceskoslovensky akademicky spolek Pravnik, 1922.

16 Jde napt. o institut tzv. vSeobecného opatieni (Allgemeinverfiigung), které se pouziva jak
v Némecku, tak ve Svycarsku. Do éeského pravniho tadu byla obdoba vieobecného opatteni
zavedena spravnim fddem z roku 2004 jako tzv. opatieni obecné povahy. Srov. Hendrych,
Dusan. Cast tteti. Cinnost vefejné spravy. Kapitola VIIL. In Hendrych, Dusan a kol. Sprdvni
pravo. Obecnd ¢dst. 6. vydani. Praha: C. H. Beck, 2006. s. 179-180.

17  Jednalo se o vladni nafizeni ¢. 8/1928 Sb. z. a n. ze dne 13. ledna 1928, o fizeni ve vécech
nalezejicich do ptsobnosti politickych fadii (spravni fizeni). Blize k této pravni Gpravé
Horakovd Monika. Cast B: Vyvoj vefejné spravy a spravniho fizeni v letech 1918-1967.
3. Pravni Gprava spravniho fizeni. In Kolektiv autort. Historicky vyvoj prdavni tipravy
spravniho fizeni a dal$ich postupii ve vefejné spravé (1918-2005). Olomouc: Periplum, 2007.
s.243-308.

18  Zakon ¢. 71/1967 Sb., o spravnim fizeni (spravni fad).
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zeni, v némz vymezené spravni organy rozhodovaly o pravech, pravem chrané-
nych zdjmech a povinnostech jednotlivych fyzickych nebo pravnickych osob.”

Pii srovnani dvou poslednich prévnich tprav spravniho tizeni v Ceské
republice (zakon ¢. 71/1967 Sb. a zakon ¢. 500/2004 Sb.) bychom mohli dojit
k zavéru, ze formalizace procesnich postupti organt verejné spravy ve smyslu
proliferace pravni upravy, ktera je podrobnéjsi a rozsahlejsi, je jednim z hlav-
nich trendii ¢eského spravniho prava.

Spravni fad z roku 2004 obsahuje témér dvé sté paragrafti oproti predcho-
zi pravni Gpravé, kterd obsahovala ,,pouhych® sto paragrafti, a ma také mno-
hem $irsi rozsah ptisobnosti.

2.3 Bulharsko

Z pohledu historického vyvoje doslo v Bulharsku k dynamickému vyvoji
spravniho prava po roce 1878, kdy se Bulharsko vymanilo z turecké nadvlady.
V severni ¢asti Bulharska mélo na vyvoj prava vyznamny vliv Némecko, v jiz-
ni ¢asti Rusko. V roce 1920 bylo v Bulharsku zavedeno spravni soudnictvi,
které vsak bylo v roce 1947 na vice jak 40 let zruseno.

Prvni uceleny pravni predpis upravujici obecné spravni fizeni byl ptijat
v roce 1970. Vzhledem k tomu, Ze spravni soudy v dobé komunistického re-
zimu neexistovaly, provadély soudni prezkum spravnich aktt civilni soudy.
Spravni fad z roku 1970 byl velmi stru¢ny, obsahoval pouze 56 ustanoveni.
Stru¢nost obecné pravni Gpravy spravniho fizeni souvisela s tim, Ze spravni
rad mél upravovat pouze obecné zasady postupu spravnich organi, které mély
byt stanoveny jasné a jednoduse tak, aby mohly byt aplikovany na co nejvétsi
pocet riiznych situaci. Detaily byly ponechany na interpretaci a aplikaci obec-
nych ustanoveni v praxi spravnich organd a na pripadny soudni prezkum.
Spravni fad z roku 1970 se vztahoval na vydavani individualnich spravnich
aktd. Vydavani normativnich spravnich aktt se fidilo zakonem ¢. 45/1972
o normativnich aktech.

V ramci ptipravy Bulharska na vstup do EU byla s G¢innosti od 12. 7.
2006 prijata nova pravni uprava spravniho fizeni.*® Novy spravni fad obsa-
huje vice jak 300 ustanoveni. Jednim z dévodi vétsiho rozsahu nové pravni

19  Ustanoveni § 1 zdkona ¢ 71/1967 Sb., o spravnim fizeni. Blize viz Dienstbier, Filip. Cast
C: Vyvoj vefejné spravy a spravniho fizeni v letech 1967-2005. Kapitola 3. Pravni uprava
spravniho fizeni. In Kolektiv autort. Historicky vyvoj pravni iipravy spravniho fizeni a dal-
sich postupii ve vefejné spravé (1918-2005). Olomouc: Periplum, 2007. s. 393-397.

20 K nové pravni upravé, zejména k procesu vydavani individudlnich spravnich akta viz To-
dorov, Ivan. Individual Administrative Acts Under the Bulgarian Administrative Procedure
Code. Sofia: Washington Publishing Group, 2008.
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upravy je mj. skute¢nost, Ze upravuje zalezitosti, které byly pred u¢innosti no-
vého spravniho fadu upraveny ve vice pravnich predpisech.” Upravuje pro-
ces vydavani, prezkumu a vykonu spravnich aktti (individualnich, obecnych
a normativnich) a zahrnuje také pravni tpravu fizeni pred spravnimi soudy,
které vznikly jako soucdast reforem justice pfed vstupem Bulharska do EU.*

2.4 Shrnuti

Na piikladu Francie, Ceské republiky i Bulharska se ukazuje, Ze na vytvo-
feni pravidel a zasad rozhodovani spravnich organi se ve velké mire podilely
svou rozhodovaci ¢innosti spravni soudy. Ty iniciovaly zakotveni novych pra-
videl a zasad pro rozhodovani spravnich organt a existujici zasady a pravidla
pak ve své rozhodovaci ¢innosti kultivovaly zejména s ohledem na zasadu
legality a na dodrzovani zakladnich prav a svobod.

Ve Francii je soudni judikatura pfevazujicim pramen spravniho prava
procesniho dodnes. Takova situace muize mit obecné dvé nevyhody, a to jak
ve vztahu k ob¢antim, tak ve vztahu k organim vefejné spravy.® Soudy ne-
jsou zakonodéarcem, a pokud formuluji pravidla a zasady postupt spravnich
organt, ¢ini tak v ndvaznosti na konkrétni pripady, nikoli systematicky. V ur-
¢itém momenté se tak pocetnd judikatura stava jak pro obcany, tak pro organy
verejné spravy neprehledna. Obcan, ktery by mél znat pravo, se v takovych
pravidlech huife orientuje, tim je snizena jeho pravni jistota a potencialné i
moznost domahat se jeho prav. Takova situace neni vyhodna ani pro organy
verejné spravy, které jsou povinny postupovat v souladu se zasadou zakon-
nosti, musi véak pro to mit jasny podklad v podobé zakona.

3. Obecné a zvlastni spravni fizeni

Co se pravni upravy postupt spravnich organii tyce, bylo jiz naznaceno
vyse, Ze ve vét§iné evropskych statti byly prvni pravni dpravy uzce zaméfené
na urcitou oblast vykonu vefejné spravy. Francie je timto jevem charakteris-

21  Todorov, Ivan. Individual Administrative Acts Under the Bulgarian Administrative Procedure
Code. Sofia: Washington Publishing Group, 2008. s. 17.

22 Nejvyssi spravni soud byl v Bulharsku obnoven v roce 1991, spravni soudy jako prvni
instance spravniho soudnictvi zacaly piisobit od roku 2006, do té doby byly spravni akty
prezkoumavany civilnimi soudy. Kortmann, Constantijn; Fleuren, Joseph; Voermans, Wim
(eds.). Constitutional Law of 2 EU Member States: Bulgaria and Romania. The 2007 Enlarge-
ment. Deventer: Kluwer Law International, 2008. s. 1-79.

23 Srov. Ziller, Jacques. The Continental System of Administrative Legality. In Peters, Guy B.;
Pierre, Jon (eds.). Handbook of Public Administration. London: Sage Publications Ltd., 2007.
s. 173.
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tickd, protoze zasady rozhodovani spravnich organt vyplyvajici z bohaté judi-
katury Statni rady nikdy nebyly kodifikovany do jednoho pravniho predpisu
o0 obecném spravnim fizeni.** Pfijato bylo pouze nékolik dil¢ich zakont, napt.
vy$e jiz zminovany zakon o odtivodnovani spravnich aktii z roku 1979 nebo
zakon o pravech obc¢ant ve vztahu ke spravnim organtim z roku 2000.> Ve
Francii si spravni pravo procesni podobné jako ve Velké Britanii zachovalo
svoji specializovanost.” Stejna situace je charakteristicka i pro jiné evropské
staty, napt. Belgii, Recko nebo Irsko.”

V jinych statech Evropy byly obecné zasady spravniho fizeni formulova-
né v rozhodovaci ¢innosti soudu dfive nebo pozdéji kodifikovany do podoby
obecné pravni tpravy. V Evropé byl prvni zakon o obecném spravnim fizeni
piijat v roce 1889 ve Spanélsku (Ley de 19 octubre de 1889 de bases procedim-
iento administrativo).*®

Spanélsky zdkon z roku 1889 obsahoval obecné principy, které byly mi-
nény jako voditko pro jednotliva ministerstva pri prijimani provadécich
pravnich predpisti. A¢koli byly tyto principy v podstaté nadc¢asové, byly prilis
obecné, takze byly brzy prekonany mnohdy protichiidnou specialni provadéci
pravni Gpravou.”’ Ve vétsiné evropskych stétd, véetné Spanélska tak na konci
19. stoleti a na pocatku 20. stoleti spravni pravo procesni sestdavalo z mnoha
specializovanych pravnich tprav, které byly ptipad od pripadu korigovany ju-
dikaturou spravnich souds.

Teprve po prvni svétové valce byly vlivem ¢etné judikatury spravnich sou-
da prijimany prvni obecné pravni tpravy spravniho fizeni. Tak tomu bylo
v Rakousku, kde byl zakon o obecném spravnim fizeni prijat jiz v roce 1925

24 Srov. Auby, Jean-Bernard; Cluzel-Métayer, Lucie. Administrative Law in France. In Seerden,
René J.G.H. (ed.). Administrative Law of the European Union, its Member States and the
United States. 2nd edition. Antwerpen: Intersentia, 2007. s. 67-68.

25 Loi no. 2000-321 du 12 avril 2000 relative aux droits des citoyens dans leurs relations avec les
administrations.

26 Bell, John S. Comparative Administrative Law. In Reimann, Mathias; Zimmermann,
Reinhard. The Oxford Handbook of Comparative Law. Oxford: Oxford University Press,
2006.s. 1277.

27  Rusch, Wolfgang. Administrative Procedures in EU Member States. SIGMA, 2009.s. 8. [online],
oecd.org, [cit. 15. 2. 2011]. Dostupné na <http://www.oecd.org/dataoecd/49/34/42754772.
pdf>.

28 Von Danwitz, Thomas. Europdisches Verwaltungsrecht. Berlin: Springer, 2008. s. 102-103.
Schwarze, Jirgen. Europdisches Verwaltungsrecht: Entstehung und Entwicklung im Rahmen
der Europdischen Gemeinschaft. 2. Auflage. Nomos, 2005. s. 187.

29  Rusch, Wolfgang. Administrative Procedures in EU Member States. SIGMA, 2009. s. 8. [online],
oecd.org, [cit. 15. 2. 2011]. Dostupné na <http://www.oecd.org/dataoecd/49/34/42754772.
pdf>.
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a pres fadu novelizaci dokonce plati dodnes.® V tehdejsim Ceskoslovensku
byly zasady vyplynuvsi z rozhodovaci ¢innosti ¢eskoslovenského Nejvys$siho
spravniho soudu, zakladem pro pfijeti prvni obecné pravni upravy spravniho
Fizeni v roce 1928, a to ve formé vladniho natizeni. Prvni zékonnd pravni
uprava obecného spravniho fizeni vSak byla pfijata az v roce 1967.

V dalsich evropskych statech byly komplexni pravni upravy obecného
spravniho fizeni prijaty také az po druhé svétové valce: Madarsko (1957),
Spanélsko (1958), Polsko (1960), Bulharsko (1970), Némecko (1976) atd.*
Spravni rady ptijaté v této dobé upravovaly obecné zasady postupu spravnich
organt pii vydavani individualnich spravnich akti a jejich u¢elem bylo po-
skytnout ob¢antim prehledny ,,navod* k ochrané jejich prav a limitovat sprav-
ni uvazeni organt vetejné spravy pti rozhodovani o pravech a povinnostech
jednotlivci.

Ve statech zapadni Evropy, kde nedoslo po druhé svétové valce ke zméné
politického rezimu, jsou obecné spravni rady prijaté pred nebo po druhé své-
tové valce stale platné (Rakousko, Némecko, Spanélsko atd.). Naopak v post-
komunistickych statech vytvorila zména politického rezimu na pocatku 90. let
20. stoleti prostor pro celkovou reformu vefejné spravy a s ni souvisejici prijeti
moderni pravni upravy postupt spravnich organd, ktera jiz reflektuje nové
zpusoby vlddnuti a nové formy ¢innosti organu verejné spravy. Ani zapado-
evropské staty vSak v tomto ohledu neztstaly pozadu. Nové zptsoby vladnuti
nebo formy ¢innosti spravnich organt byly do obecné pravni tpravy vtéleny
postupnymi novelizacemi nebo byly ptijaty nové, zvlastni zakony, napt. tyka-
jici se e-governmentu.™

V Ceské republice i v Bulharsku,” kde byl ptijat obecny spravni tad, exis-
tuji vedle této obecné pravni Upravy spravniho fizeni také zvlastni spravni
fizeni, které vzhledem ke specifikim daného tseku verejné spravy vyzaduji
zvlastni pravni apravu. Vztah zvlastnich pravnich tprav k obecné se ridi ze-
jména zasadami prednosti zvlastni pravni upravy a subsidiarity pouZiti obec-
né pravni upravy.**

30 Walter, Robert; Mayer, Heinz. Grundriss des osterreichischen Verwaltungsverfahrensrechts.
8. Auflage. Wien: Manz, 2003. s. 11, 22.

31 Viz Rusch, Wolfgang. Administrative Procedures in EU Member States. SIGMA, 2009.
s. 8. [online], oecd.org, [cit. 15. 2. 2011]. Dostupné na <http://www.oecd.org/datao-
ecd/49/34/42754772.pdf>.

32 Prikladem muze byt rakousky spolkovy zdkon o e-governmentu (E-Government-Gesetz,
BGBI. 1. Nr. 10/2004).

33 Todorov, Ivan. Individual Administrative Acts Under the Bulgarian Administrative Procedure
Code. Sofia: Washington Publishing Group, 2008. s. 50.

34  Blize viz Dienstbier, Filip. (Novy) spravni fad a zvlastni predpisy. In Kadecka, Stanislav;
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4. Formalizace spravniho fizeni jako soucasny trend?

Proces formalizace spravniho fizeni probiha v rtizné mite a podobé v ka-
zdém staté Evropy od poc¢atku moderniho spravniho prava dodnes. V kazdé
zemi md formalizace specifické projevy, které vyplyvaji ze zvlastnosti narod-
niho pravniho fadu a systému vefejné spravy.

Ve Francii dochazi k formalizaci procesnich pravidel v pripadé, kdy Stat-
ni rada vyda mnoho rozhodnuti tykajicich se urcitého aspektu rozhodovani
vefejné spravy. Parlament nebo vldda pak na zakladé¢ iniciativy Statni rady
pristoupi ke shrnuti zasad a pravidel vyplyvajicich z judikatury do pravni-
ho predpisu. Pravni normy upravujici postupy spravnich organt jsou vydany
bud ve formé parlamentniho zakona (loi) nebo vykonnou moci ve formé tzv.
réglements. Pro lepsi prehlednost véech psanych prament a judikatury dile-
zité pro rozhodovani spravnich orgdnt se ve Francii kazdoro¢né vydava ne-
formalni sbirka spravniho prava iniciovaného Statni radou pod nédzvem Code
administratif.

V Ceské republice a v Bulharsku je formalizace procesnich postupt v po-
slednim desetileti spojend s procesem pripravy a posléze vstupu do EU. Pravni
rady obou statt bylo nutno prizptsobit pravnimu fadu EU. V oblasti spravni-
ho préava bylo nutno fadu pravnich predpisti novelizovat nebo prijmout zcela
novou pravni upravu. Jedna se napf. o pravni dpravu posuzovani vlivi na Zzi-
votni prostiedi,” kterou byly ¢lenské staty EU povinny implementovat do na-
rodnich pravnich fddu na zakladé smérnice Rady 85/337/EHS o posuzovdni
vlivii nékterych vetejnych a soukromych zdmérii na Zivotni prostiedi a smérnice
Evropského parlamentu a Rady 2001/42/ES o posuzovdni viivii nékterych pldanii
a programii na Zivotni prostredi, nebo pravni upravu fizeni o vydani integro-
vaného povoleni, ktera vychazi ze smérnice Rady 96/61/ES o integrované pre-
venci a omezovdni znecisténi.*

Postupy spravnich organt v kazdém c¢lenském statu jsou velmi diilezité
pro spravnou implementaci a aplikaci evropského prava v praxi. Vzhledem

Marek, David (eds.). Novy sprdvni fdd v praxi krajskych tifadii. Plzen: Ale§ Cenék, 2007.
s. 163. Ke specifikiim vztahu obecné pravni upravy obsazené ve spravnim radu a zvlast-
nich pravnich tprav spravniho fizeni viz také Stasa, Josef. Hranice mezi obecnou tipravou
a zvlastnimi Upravami spravniho fizeni. In Vieobecné spravne konanie: Zbornik z medzi-
ndrodnej vedeckej konferencie 8.-9. oktébra 2009 Castd-Papiernicka. Bratislava: Univerzita
Komenského, Pravnicka fakulta, 2009. s. 165-175.

35  Zakon ¢. 100/2001 Sb., o posuzovani vlivii na Zivotni prostfedi, v platném znéni.

36  Zékon ¢. 76/2002 Sb., o integrované prevenci a omezovani znecisténi, o integrovaném re-
gistru znecistovani a o zméné nékterych zakonu (zakon o integrované prevenci), v platném
znéni.

308



k problémtim, které se na trovni vnitrostatnich spravnich organti aplikuji-
cich evropské pravo vyskytuji, usilovala Komise o zvy$eni svého vlivu na ko-
ordinaci postupt spravnich organt v ¢lenskych statech EU. Tato pravomoc
EU byla na zékladé Lisabonské smlouvy zakotvena do zakladacich smluv,
konkrétné do ¢l. 197 Smlouvy o fungovani EU (dale jen ,,SFEU®), jakozto
podptirna pravomoc. Cl. 197 SFEU se tak stal pravnim zakladem pro piijeti
opatreni ke zlepSeni administrativnich ¢innosti ¢lenskych statt, které se tykaji
provadéni evropského prava.” Je otazkou, jakym zptisobem tato nové pravo-
moc ovlivni postupy spravnich organt ¢lenskych stata.

Natizeni, které by mélo byt na zékladé ¢l. 197 SFEU pfijato nesmi mit
za ucel harmonizaci pravnich predpist ¢lenskych statd, které navic nejsou
dle ¢l. 197 odst. 2 SFEU povinny se do systému EU pro zlep$ovani administ-
rativnich ¢innosti zapojit. I pfes toto ponékud ,,bezzubé“ ustanoveni se véak
jiz delsi dobu v odbornych kruzich hovoti o tzv. evropském spravnim pravu,
coz samo o sobé naznacuje pokracujici trend europeizace spravniho prava.

Vlivem procesu europeizace se v ¢lenskych statech EU §ifi také koncept
tzv. dobré spravy, ktery na verejnou spravu klade vys$si pozadavky na kvalitu
provadénych ¢innosti, transparentnost, otevienost, flexibilitu. Spravni pra-
vo by mélo reagovat na zmény ve spole¢nosti a nezustavat statické, zaroven
by vsak mélo poskytovat efektivni zaruky ochrany prav jednotlivych osob
a prispivat tak k naplnovani zdsad pravni jistoty a legitimniho oéekavani.
Spravni pravo v reakci na vSechny pozadavky kladené na néj z rtznych
smérti nabyva na rozsahu. Upravuje stdle vice postupti spravnich organt
a zvySuje se také mira podrobnosti jednotlivych pravnich norem. Tento
trend je mozné sledovat zejména v postkomunistickych zemich, kde byly
v souvislosti se vstupem do EU ptijaty nové spravni fady, a souvisi s obecné
rozsifenou neduvérou ve vladni politiku a vysokou mirou korupce. Ze stra-
ny obcanti a podnikatelského sektoru je tento trend ¢asto vniman jako by-
rokratizace vetejné spravy.

Se zvy$ovanim rozsahu a detailnosti pravniho Gpravy postuptt spravnich
organt vznika paradoxné potreba simplifikace procesnich postupt organt
vefejné spravy. Tato potfeba souvisi s pozadavkem, aby pravo nebrzdilo
rozvoj spole¢nosti, ale dokazalo reagovat na zmény ve spole¢nosti. Prilisna
byrokratizace nejen Ze zatézuje obcany, je ale spojend také s vy$simi nékla-
dy podnikatelského sektoru, coz muze v disledku znamenat odliv investic.
Konkrétnimi projevy procesu zjednodusovani administrativnich postupt

37  Syllov4, Jindtiska. Clanek 197 Smlouvy o fungovéni EU. In Syllova, Jind¥iska; Pitrova, Len-
ka; Paldusova, Helena a kol. Lisabonskd smlouva. Komentdr. Praha: C.H.beck, 2010. s. 711.
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jsou napf. elektronizace verejné spravy nebo vytvarenim jednotnych mist
vykonu vefejné spravy (tzv. one-stop-shop). Jednim z nastrojii zjednoduseni
administrativnich postupt se mj. uvadi také prijeti obecné pravni Gpravy
spravniho fizeni.*®

Celkova nedtivéra ve vladni politiku a obavy z narustajici korupce pri-
spivaji ke zvy$ené potiebé zapojovat do rozhodovacich procest ve vefejné
spravé vice vefejnost. Nékdy se v této souvislosti hovori o tzv. participativni
demokracii, kterd slouzi k vétsi kontrole vykonu vefejné spravy ze strany ve-
fejnosti. Zapojovani verejnosti do rozhodovacich procesti ve vefejné spravé se
v ¢lenskych statech EU ve zvysené mife prosazuje diky evropské legislativé.”
Pravidla tykajici se zapojeni vefejnosti do rozhodovaciho procesu spravnich
organt jsou tak v dusledku evropské legislativy predmétem formalizace, a to i
v zemich, kde je ucast verejnosti tradi¢né neformdlni.*’

Na formalizaci procesnich zésad a pravidel maji vliv také soudy, které se
svou rozhodovaci ¢innosti vyznamné podili na vytvareni nebo dotvareni pro-
cesnich pravidel a zasad postupti spravnich organti. Pokud nejsou pravidla
nebo zasady spravniho procesu vytvoreny zakonodarcem, vytvori je postu-
pem casu judikatura. Tam, kde jsou pravidla a zdsady zakotveny v legislativé,
je soudy svou judikaturou dotvari a kultivuji tak rozhodovaci ¢innost sprav-
nich organt. Specifikem Francie je Statni rada, kterd jakozto vrcholny organ
spravniho soudnictvi ma dokonce vliv na ptijimani pravni dpravy v oblasti
spravniho prava.

V soucasné dobé se na vytvareni nebo dotvareni procesnich pravidel a za-
sad postupti spravnich organt v zemich EU nepodili jiz jen narodni soudy, ale
ve zvySené mife také nadndrodni soudy, a to Evropsky soud pro lidska prava
a Soudni dvtir EU. Soudni dvtr EU ve své judikatute identifikuje zasady evrop-
ského spravniho prava, které se vztahuji nejen na evropské instituce, ale také
na organy verejné spravy v ¢lenskych statech, kdykoli aplikuji evropské pravo.

38 Ziller, Jacques. Developing Administrative Simplification: Selected experiences from recent
administrative reforms in EU institutions and Member States. SIGMA, 2008. s. 6-7. [online],
oecd.org, [cit. 15. 2. 2011]. Dostupné na <http://www.oecd.org/dataoecd/40/50/41327209.
pdf>.

39  Napr. smérnice Rady a Evropského parlamentu 2003/35/ES o tcasti vefejnosti na vypraco-
vavani nékterych plant a programu tykajcich se Zivotniho prostiedi a 0 zméné smérnic rady
85/337/EHS a 96/61/ES, pokud jde o ucast vefejnosti a ptistup k pravni ochrané.

40  Ansell, Christopher; Gingrich, Jane. Reforming the Administrative State. In Cain, Bruce
E. et al. (ed.). Democracy Transformed? Expanding Political Opportunities in Advanced
Industrial Democracies. Oxford: Oxford University Press, 2003. s. 174-176.
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5. Zavér

Evropsky kontinentdlni systém prava je zalozen na psaném pravu a tomu-
to systému prava je formalizace vlastni. Formalizaci spravniho fizeni je obec-
né mozné vnimat jako proces, v némz se pravidla a zasady postupu spravnich
organu pii vydavani spravniho aktu stavaji pravnimi normami a dostavaji
v legislativnim procesu podobu formalniho pramene prava - pravniho pred-
pisu, nejcastéji zakona. Postup spravnich organu je tak formalné vymezen
a neni ponechdn na uvazeni spravnich organti. Proces formalizace pravidel
a zasad postupu spravnich organi ve srovnavanych statech zapocal s potie-
bou systematizovat ¢etnou judikaturu spravnich soud.

Jednim z charakteristickych rysi evropského kontinentdlniho systému
prava je kodifikace prava. V oblasti spravniho prava procesniho vsak nikdy
nebyla Gplné realizovatelna. Vzhledem k rdznorodosti jednotlivych oblas-
ti vefejné spravy nelze spravni pravo procesni zcela jednotné upravit napt.
po vzoru kodifikaci v oblasti ob¢anského préva nebo trestniho préva. Proto
se spravni pravo procesni vyvijelo formalizaci zvlastnich procesnich postupti
spravnich orgdnt v riznych oblastech verejné spravy. Obecné zasady a pravi-
dla pak ve své judikatute formulovaly az spravni soudy pti ptezkumu rozhod-
nuti spravnich organt. Obecna pravni Uprava spravniho fizeni tak byla pri-
jimana az v okamziku potfeby systematizovat relevantni soudni judikaturu.

Proces formalizace spravniho prava procesniho probiha v rtizné mire a roz-
sahu dodnes a v kazdém statu ma sva specifika. Presto je ve stitech EU mozné
identifikovat souvisejici trendy procesu formalizace v oblasti spravniho prava.

Ackoli neni obecna pravni uprava spravniho fizeni ve vsech evropskych
statech pravidlem (napt. ve Francii), vétSina evropskych stati obecnou pravni
upravu spravniho fizeni ma. Ve statech zapadni Evropy, kde nedoslo po druhé
svétové valce ke zméné politického rezimu, jsou obecné spravni rady prijaté
pied nebo po druhé svétové valce stile platné (Rakousko, Némecko, Spanél-
sko atd.).

Naopak v postkomunistickych statech vytvorila zména politického rezi-
mu na pocatku 90. let 20. stoleti prostor pro celkovou reformu vefejné spravy
a s ni souvisejici prijeti moderni pravni upravy postupti spravnich organi,
ktera jiz reflektuje nové zptsoby vladnuti a nové formy ¢innosti organi ve-
fejné spravy a je tedy nékolikanasobné rozsahlejsi. Pozadu v tomto ohledu
nezustaly ani zdpadoevropské staty, kde bud ve formé pfijimani samostatnych
zakontl nebo ve formé novelizace stavajicich obecnych nebo zvlastnich prav-
nich predpisti dochazi rovnéz k rozsifovani pfedmétu pravni regulace o nové
formy a zpusoby ¢innosti vefejné spravy.
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Ve statech EU je formalizace ve smyslu nabyvani pravni Gpravy co do roz-
sahu i do hloubky v urcitych oblastech spojena s procesem europeizace, ktery
se projevuje nejen prostfednictvim povinnosti ¢lenskych statt transponovat
evropskou legislativu, ale je charakteristicky také vyznamnym vlivem judika-
tury Soudniho dvora EU. Rada evropskych piedpisti upravuje procesni zéle-
zitosti a vyZaduje v tomto ohledu pfijeti nové nebo upravu stavajici narodni
legislativy. Pfikladem z oblasti ochrany Zivotniho prostredi je pravni tprava
posuzovani vlivil na zivotni prostfedi nebo integrované prevence.

Se zvySovanim rozsahu a detailnosti pravniho upravy postuptt spravnich
organt je spojen pozadavek zjednodus$eni procesnich postupti organt vefejné
spravy. Zjednoduseni a zefektivnéni vykonu vetejné spravy snizuje zatéz pro
obcany a vytvari prostor pro ekonomicky rozvoj. Konkrétnimi projevy zjed-
nodusovani administrativnich postupit jsou napf. projekty e-governmentu,
tzv. jednotnych mist vykonu verejné spravy, ale také kvalitni obecna pravni
uprava spravniho fizeni.

Aktudlnim trendem, ktery je do velké miry predmétem formalizace
ve v$ech statech EU, je participace vefejnosti na rozhodovani ve vefejné spra-
vé. Pozadavek formalizace pravidel zapojeni vefejnosti i ve statech, ve kte-
rych byla ucast vefejnosti vzdy zalozena na neformalnich zvyklostech, souvisi
s procesem europeizace spravniho prava.

S pozadavkem formalizace pravidel Gcasti verejnosti souvisi také pozada-
vek efektivni soudni ochrany prav a formdlni zakotveni moznosti soudniho
prezkumu spravnich akti.. S moznosti soudniho pfezkumu se opét dostava-
me k soudim a k jejich vlivu na vyvoj spravniho prava procesniho. Narodni
soudy kultivuji ¢innost organt verejné spravy a prispivaji k napliovani zasad
demokratického pravniho statu. V soucasné dobé se na vytvareni nebo do-
tvareni procesnich pravidel a zasad postupti spravnich organt v zemich EU
nepodili jiZ jen narodni soudy, ale ve zvySené mife také nadnarodni soudy,
a to Evropsky soud pro lidska prava a Soudni dvir EU. Soudni dvir EU ve své
judikature identifikuje zasady evropského spravniho prava, které se vztahuji
nejen na evropské instituce, ale také na organy verejné spravy v ¢lenskych sta-
tech, kdykoli aplikuji evropské pravo.

Zavérem je tedy mozno fici, ze formalizace spravniho prava procesniho
je alespon v zemich EU aktudlnim trendem, ktery ma v kazdé zemi sva spe-
cifika, ale také obdobné projevy. V soucasné dobé smétuje proces formaliza-
ce k naplnovani konceptu dobré spravy, ktera je sluzbou vefejnosti, prispiva
k ekonomickému rozvoji a zaroven chrani zakladni prava a svobody.
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1. Formalization as an expression of legality principle

The system of European continental law (described also as civil law tradi-
tion in the expert literature) is characteristic with an emphasis on written law.!
Formalization of administrative bodies’ actions in the countries of this system
of law is one of the main requirements derived from the constitutional princi-
ple of legality of Public Power performance. In a deeper context, the require-
ment of formalization of administrative bodies’ actions is connected with the
premise that the state was founded on grounds of formal, written law which
guarantees its continuity and integrity and at the same time, it sets forth the
boundaries of Public Power performance. Therefore, the democratic state is
described as “legally consistent” state in continental law.

The requirement of formalization of Public Power bodies” operation, in-
cluding administrative bodies, is deeply rooted in continental law traditions.
Generally, the formalization of administrative proceedings® may be perceived
as a process where rules and principles of administrative bodies’ activity dur-
ing issuing an administrative act become legal norms and in the legislative
process, they obtain the form of a formal source of law - legal regulation,

1 See e.g. Glenn, H. Patrick. Legal Traditions of the World. Sustainable Diversity in Law. 4th
edition. Oxford: Oxford University Press, 2010. p. 133-180. Knapp, Viktor. Teorie prdiva.
Praha: C.H.Beck, 1995. p. 92.

2 If the term “administrative proceedings” is used in this paper, due to the reasons of
comparative concept of this paper, not only the administrative proceedings under part two
of Act no. 500/2004 Coll., are addressed but also other procedural activities of administrative
bodies when rendering administrative act are included, as well.
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most commonly a statute. Operation of administrative bodies is thus formally
defined and there is no space for discretion of administrative bodies.
Formalization process, its aim and particular demonstrations are very
closely linked with general development of administrative procedural law in
every EU country. In this paper, we discuss formalization of administrative
proceedings and its demonstrations in France, the Czech Republic and in Bul-
garia. The law of all three member states is based on continental (civil) law
tradition, although France, being the cradle of modern administrative law, is
really different from the Czech Republic and Bulgaria. Using the example of
these three countries, we will illustrate the development and current trends
connected with the formalization of administrative procedural law.

2. Courts’ influence on the evolution of administrative procedural law

Principles of proceedings before administrative bodies were originally
formed on the basis of case-law of administrative courts as they started to de-
cide in disputes between Public Administration and citizens since the second
half of 19" century.

However, big law codifications which were typical for continental legal
systems in 18" century did not cover administrative procedural law. At that
time, the principles of proceedings before administrative bodies were rarely
legally regulated and if such regulations existed, they covered only special
kinds of administrative proceedings. Formalization of general procedural
rules and principles of proceedings before administrative bodies started due
to a need to systemize relevant courts’ case-law.

2.1 France

In majority of EU countries, administrative procedural law was formed
on basis of courts’ case-law with the goal of rationalization and systemiza-
tion of case-law linked to the relation of Public Administration and citizens.’
France was the cradle of this phenomenon as the legal effects of legality prin-
ciple (principe de légalité) were elaborated in case-law of Conseil d’Etat which
became the highest appellate body in disputes between citizens and Public
Administration from the very beginning of its existence.

It was the case-law of Conseil d’Etat which from the half of 19 century be-
came the first modern administrative law basis in the then Europe and which

3 Rugge, Fabio. Administrative Traditions in Western Europe. In Peters, Guy B.; Pierre, Jon
(eds.). Handbook of Public Administration. London: Sage Publications Ltd., 2007. p. 124.

314



significantly impacted other European countries (e. g. Belgium, Luxembourg
etc.) and even the EU itself.*

In France, administrative law was evolving in a situation where the civil
law had already been codified and considered as “common law” (droit com-
mun). Decision-making of Conseil d’Etat gradually created special rules for
the Public Administration which in substance “overrode” general rules set by
civil law. That is the reason why even today the administrative law in France is
described are “derogatory” towards general rules resulting from civil law.” In
this legal history context, we may find the explanation of French administra-
tive law development primarily in the form of special norms without an effort
to enact general rules of administrative bodies’ operation.

The key-term of French administrative law was an administrative act as
a result of decision-making of administrative bodies and therefore the legal
regulation was especially concerned with it. Procedural principles and rules
of administrative bodies’ steps in issuing administrative acts were regarded
as internal affairs of Public Administration and as such, they were left to ad-
ministrative bodies’ discretion. Internal procedural rules were corrected by
decisions of Conseil d’Etat which were binding on all administrative bodies.

It is an interesting fact that from the beginning of its existence, Conseil
d’Etat acted as consultative body of the government® and even today, it has
substantial influence on the outcome of prepared legislation concerning Pub-
lic Administration. European Court of Human Rights actually criticized it for
its dual function.” On the basis of this critique, changes were made in internal
structure of Conseil d’Etat in order to separate the judicial and consultative

4 Ziller, Jacques. The Continental System of Administrative Legality. In Peters, Guy B.; Pierre,
Jon (eds.). Handbook of Public Administration. London: Sage Publications Ltd., 2007. p. 167-
168. Albert Venn Dicey writes on French administrative law in his 1889 textbook where
he included an interesting comparative treatise. At that time and contrarily to England, in
France the administrative law constituted a full branch of law which dealt with relations of
Public Power bodies and citizens. See Dicey, Albert Venn. Introduction to the Study of the
Law of the Constitution. London: Macmillan and co., 1889. p. 303-330.

5  Zoller, Elizabeth. Introduction to Public Law: A Comparative Study. Leiden: Martinus
Nijhoff Publishers, 2008. p. 255. Amato, Giuliano; Laudati, Laraine. The Protection of Public
Interests and Regulation of Economic Activities. In Snyder, Francis G. The Europeanisation
of Law: The Legal Effects of European Integration. Oxford: Hart Publishing, 2000. p. 145.

6  Hordkova, Monika; Tomoszkovd, Veronika. Spravni soudnictvi ve Francii. In Sladecek,
Vladimir; Tomoszkova, Veronika a kol. Sprdvni soudnictvi v Ceské republice a ve vybranych
stdatech Evropy. Praha: Wolters Kluwer, 2010. p. 238.

7 It was the decision in 1995 case Procola. In details see Mensah, Barbara. European Human
Rights Case Summaries. London: Cavedish Publishing, 2002. p. 793. Pitrova, Lenka;
Pomahac, Richard. Evropské spravni soudnictvi. Praha: Linde, 1998. p. 53-54.
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functions. Even though the link of consultative and judicial function of Con-
seil d’Etat might seem to breach the principle of separation of powers from the
outer perspective, it is necessary to note that in France, this link is considered
to be more of an advantage which guarantees that the adopted legal regulation
reacts to deficiencies and needs resulting from the practice and that it allows
for a flexible reaction to changes in the society.

In France, the case-law of Conseil d’Etat as well as chosen case-law of Con-
seil Constitutionnel belongs to the so-called unwritten sources of administra-
tive law. It is binding on administrative courts of lower instances and admin-
istrative bodies, too, and even today it constitutes one of the most important
sources of French administrative procedural law.® Although it is possible to
observe certain shift in formalization of general rules and principles of ad-
ministrative bodies’ operation which is even so initiated by Conseil d’Etat.

European courts (European Court of Human Rights and Court of Justice
of the EU) and the Council of Europe have significant influence even on only
partial amendments of the administrative law area. This influence may be
demonstrated on the example of reasoning administrative decisions. French
administrative bodies originally had no duty to reason their decisions because
reasoning was considered to be unnecessary burden for the administrative
bodies.’ Due to the adoption of Committee of Ministers Resolution no. (77) 31
on the protection of an individual in connection with administrative acts, which
in Art. IV of the Appendix embeds the principle of reasoning administra-
tive acts whose non-observance may lead to the breach of rights and justified
interests of an individual, there was a law enacted in 1979 in France regulat-
ing this duty for majority of administrative acts.'® The pressure on France is
formed by the case-law of Court of Justice of the EU, as well."!

2.2 The Czech Republic
Case-law served as a starting point for origination of administration law
also in the countries of former Austrian monarchy.”? Judicature of Viennese

8  Roualt, Marie-Christine. Contentieux Administratif. Paris: Galino, 2008. p. 25-44.

9  Flauss, Jean Frangois. Rapport frangais. In Schwarze, Jirgen (ed.). Administrative Law under
European Influence. London: Sweet & Maxwell, 1996. p. 74.

10 Loi no. 79-587 du 11 juillet 1979, relative a la motivation des actes administratifs et a
lamélioration des relations entrée ladministration et le public. Lewalle, Paul; Donnay, Luc.
Contentieux Administratif. 3¢ édition. Bruxelles: Larcier, 2008. p. 176-177.

11 Flauss, Jean Frangois. Rapport frangais. In Schwarze, Jiirgen (ed.). Administrative Law under
European Influence. London: Sweet & Maxwell, 1996. p. 75.

12 On evolution of Austrian administrative proceedings in the times of Austrian monarchy
and Czechoslovakia until the adoption of the first legal regulation of administrative
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Administrative Court became not only a foundation of current legal regula-
tion of Austrian administrative proceedings but it also influenced principles
of administrative proceedings in the Czech Republic or Poland. Judicature
of Viennese Administrative Court was published in the well-known collec-
tion Budwinski and it was undoubtedly an inspiration for decision-making
of Czechoslovak Supreme Administrative Court in spite of the tendency to
rather reject this source of inspiration."”” Until adoption of a new legal regu-
lation in 1928, the basic resource of administrative bodies operation was a
legal regulation from the times of Austrian monarchy but principally also the
judicature of Czechoslovak Supreme Administrative Court which was being
published in a famous collection Bohuslav.

In the period when there was no formalized legal regulation of adminis-
trative proceedings, the scholarly literature helped the lay and expert public
to orientate better in the rules and principles of administrative bodies opera-
tion because it summarized conclusions of administrative courts” case-law. In
the Austrian monarchy, it was the book of Friedrich Tezner called Handbuch
des Osterreichischen Administrativsverfahrens (Handbook on Austrian admin-
istrative proceedings) and in Czech written book by Karel Cizek called Obrys
fizeni spravniho," during “the first republic” it was mainly Czechoslovak ad-
ministrative law by Frantisek Weyr'" and later the work of Jiti Havelka named
Nastin zdsad spravniho fizeni, which was based primarily on the judicature of
Czechoslovak Supreme Administrative Court.

In its fundamentals, Czech administrative law was significantly influenced
by Austrian tradition and Germany was an important inspiration for its mod-
ern shape, t00.°

proceedings in 1928, see Pouperové, Olga; VI¢kovd, Veronika. Cast A: Vyvoj vefejné spravy
od habsburské monarchie po prvni éeskoslovenskou pravni upravu spravniho fizeni (1848-
1918). 3. Spravni fizeni. In Collective of authors. Historicky vyvoj pravni iipravy spravniho
tizeni a dalSich postupii ve verejné spravé (1918-2005). Olomouc: Periplum, 2007. p. 75-167.

13 Hacha, Emil. Nejvyssi spravni soud. Vzpominka na jeho zfizeni a jeho dnesni stav. In
Pravnik, 1928. p. 587-588.

14 Cizek, Karel. Obrys fizeni spravniho. Praha: Jindficha Mercyho sklad, 1888.

15  Weyr, Frantisek. Ceskoslovenské pravo spravni. Cdst obecnd (Organisace vefejné spravy a
fizeni sprdvni). Brno: Ceskoslovensky akademicky spolek Pravnik, 1922.

16  That covers e.g. the institute of so-called general measure (Allgemeinverfiigung) which is used
both in Germany and Switzerland. In the Czech law, a parallel of this institute was enacted by
the 2004 Administrative Procedure Code as the so-called measure with general nature. See.
Hendrych, Dusan. Cast tfeti. Cinnost vefejné spravy. Kapitola VIIIL In Hendrych, Dugan a
kol. Sprdvni pravo. Obecnd ¢édst. 6. vydani. Praha: C.H.Beck, 2006. p. 179-180.

317



The first Czechoslovak regulation of administrative proceedings was
adopted in 1928 in the form of governmental decree.'” The first legal regula-
tion of administrative proceedings in the form of a law was the Administra-
tive Procedure Code enacted in 1967 which was in effect for nearly 40 years."
The 1967 Administrative Procedure Code only regulated administrative pro-
ceedings in their literal sense, i.e. proceedings where administrative bodies
decided on rights, interests protected by law and duties of individuals and
legal entities."”

When comparing the two last legal regulations of administrative proceed-
ings in the Czech Republic (Act no. 71/1967 Coll. and Act no. 500/2004 Coll.),
we may come to a conclusion that formalization of administrative procedures
of Public Administration bodies in the sense of legal regulation’s proliferation
which is more detailed and extensive, is one of the trends of Czech Adminis-
trative law.

The 2004 Administrative Procedure Code consists of nearly two hundred
sections and in comparison to the previous law which had “only” hundred
paragraphs, its scope of application is also a lot wider.

2.3 Bulgaria

From the historical evolution point of view, dynamic development of ad-
ministrative law occurred after 1878 when Bulgaria broke the Turkish domi-
nation. In the northern part of Bulgaria, Germany had important influence
on the evolution of law whereas in the south, it was Russia. In 1920, adminis-
trative courts system was established in Bulgaria, however, after 1947, it was
closed down for the next 40 years.

The first complex legal regulation covering general administrative pro-
ceedings was enacted in 1970. With respect to the fact, that administrative
courts did not exist during the communist regime, civil courts were perform-

17 It was the governmental decree no. 8/1928 Coll. dated 13" May 1928, on proceedings on all
matters belonging to the competence of political bodies (administrative proceedings). In
details on this legal regulation Horakova Monika. Cast B: V{voj vefejné sprévy a spravniho
fizeni v letech 1918-1967. 3. Pravni tprava spravniho fizeni. In Kolektiv autort. Historicky
vyvoj prdavni tpravy spravniho tizeni a dalSich postupii ve vefejné sprdavé (1918-2005).
Olomouc: Periplum, 2007. p. 243-308.

18 Actno. 71/1967 Coll., on administrative proceedings (administrative procedure code).

19 Provision ofs. 1 Actno.71/1967 Coll., on administrative proceedings. In detail see Dienstbier,
Filip. C4st C: Vyvoj vefejné spravy a spravniho fizeni v letech 1967-2005. Kapitola 3. Prévni
uprava spravniho fizeni. In Kolektiv autortl. Historicky vyvoj pravni tipravy spravniho fizeni
a dalsich postupii ve verejné spravé (1918-2005). Olomouc: Periplum, 2007. p. 393-397.
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ing review of administrative acts. 1970 Administrative Procedure Code was
very brief, it only consisted 56 provisions. Conciseness of the general legal
regulation was connected with the fact that Administrative Procedure Code
was only supposed to regulate general principles of administrative bodies’ op-
eration which were meant to be set forth clearly and simply in order for them
to be applied in the highest possible number of various situations. Details
were left to interpretation and application of general provisions in practice
of administrative bodies and to a prospective court review. The 1970 Admin-
istrative Procedure Code was applicable to issuing individual administrative
acts. Issuing normative administrative acts was regulated by Act no. 45/1972
on normative acts.

During the preparation of Bulgaria’s accession to the EU, there was a new
legal regulation of administrative proceedings adopted and it came into force
on 12" July 2006.% New Administrative Procedure Code includes more than
300 provisions. Among other reasons, its wider scope is caused by the fact
that it regulates areas which were covered by more statutes before the new
Administrative Procedure Code’s entering into force.? It regulates the process
of issuing, reviewing and execution of administrative acts (individual, general
and normative) and it also includes legal regulation of the proceedings before
administrative courts which were created as a part of the judiciary reforms
before Bulgaria’s accession to the EU.%

2.4 Summary

Using the examples of France, the Czech Republic and Bulgaria, it is clear
that judicature of administrative courts largely contributed to the creation of
rules and principles of administrative bodies” decision-making. They initiated
embedding of new rules and principles for decision-making of administrative
bodies and they cultivated existing principles and rules in their judicature
especially with respect to legality principle and observance of fundamental
rights and freedoms.

20 On the new legal regulation, especially on issuing individual administrative acts, see
Todorov, Ivan. Individual Administrative Acts Under the Bulgarian Administrative Procedure
Code. Sofia: Washington Publishing Group, 2008.

21  Todorov, Ivan. Individual Administrative Acts Under the Bulgarian Administrative Procedure
Code. Sofia: Washington Publishing Group, 2008. p. 17.

22 Supreme Administrative Court was renewed in Bulgaria in 1991, administrative courts
as the first instance of administrative judiciary started to work in 2006, administrative
acts were reviewed by civil courts. Kortmann, Constantijn; Fleuren, Joseph; Voermans,
Wim (eds.). Constitutional Law of 2 EU Member States: Bulgaria and Romania. The 2007
Enlargement. Deventer: Kluwer Law International, 2008. p. 1-79.
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Case-law of courts is the prevailing source of administrative procedural
law in France up to this day. Such a situation may generally have two dis-
advantages both in relation to the citizens and Public Administration bod-
ies.” Courts are not a law-giver and if they formulate rules and principles
of administrative bodies operation, they do so in connection with concrete
cases, not systematically. At a certain moment, numerous case-law decisions
become confusing both for the citizens and Public Administration bodies.
Citizens who should know the law orientate worse in such rules, and their
legal certainty and potentially even an option to enforce their rights are de-
creased. Such situation is not advantageous even for the Public Administra-
tion bodies which are obliged to operate in correspondence with the legality
principle, nonetheless, they must have a clear statutory background for that.

3. General and special administrative proceedings

As far as the legal regulation of administrative bodies” operation is con-
cerned, it was already indicated above that in majority of European states, the
first legal regulations were narrowly focused on a certain area of Public Ad-
ministration performance. France is specific in this regard, because the prin-
ciples of administrative bodies” decision-making resulting from rich case-law
of Conseil d’Etat were never codified in one legal regulation on general ad-
ministrative proceedings.” Only several partial statutes were adopted, e.g. the
already mentioned Act on reasoning of administrative acts from 1979 or Act
on citizens’ rights in relation to administrative bodies from 2000.% In France,
the administrative procedural law kept its specialized character similarly to
Great Britain.” The same situation is characteristic for other European states,
as well, e.g. Belgium, Greece or Ireland.”

23 Comp. Ziller, Jacques. The Continental System of Administrative Legality. In Peters, Guy B.;
Pierre, Jon (eds.). Handbook of Public Administration. London: Sage Publications Ltd., 2007.
p-173.

24 Comp. Auby, Jean-Bernard; Cluzel-Métayer, Lucie. Administrative Law in France. In
Seerden, René J.G.H. (ed.). Administrative Law of the European Union, its Member States
and the United States. 2nd edition. Antwerpen: Intersentia, 2007. p. 67-68.

25 Loi no. 2000-321 du 12 avril 2000 relative aux droits des citoyens dans leurs relations avec les
administrations.

26 Bell, John S. Comparative Administrative Law. In Reimann, Mathias; Zimmermann,
Reinhard. The Oxford Handbook of Comparative Law. Oxford: Oxford University Press,
2006. p. 1277.

27  Rusch, Wolfgang. Administrative Procedures in EU Member States. SIGMA, 2009. p. 8. [online],
oecd.org, [cit. 15. 2. 2011]. Available at <http://www.oecd.org/dataoecd/49/34/42754772.pdf>.
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In other countries of Europe, general principles of administrative pro-
ceedings formulated in the decision-making of courts were sooner or later
codified in the form of general legal regulation. The first act on general ad-
ministrative proceedings in Europe was adopted in 1889 in Spain (Ley de 19
octubre de 1889 de bases procedimiento administrativo).”

Spanish 1889 act included general principles which were supposed to
serve as a guideline for individual ministries when adopting implementation
regulations. Although these principles were timeless in substance, they were
too general, therefore they soon became obsolete, often by a contradicting
special legal regulation.” In the end of 19" century and the beginning of 20™
century, majority of European states’ administrative law, including the Span-
ish law, consisted of many specialized legal regulations which were on a case-
by-case basis rectified by case-law of administrative courts.

Upon the influence of manifold judicature of administrative courts after
World War I, the first general legal regulations of administrative proceed-
ings were passed. That was the case in Austria where the act on general ad-
ministrative proceedings was passed already in 1925 and in spite of many
amendments, it is in force till today.* In the then Czechoslovakia, principles
resulting from the decision-making of Czechoslovak Supreme Administra-
tive Court were the keystone for adoption of the first general legal regulation
of administrative proceedings in 1928 in the form of governmental decree.
The first statutory legal regulation of general administrative proceedings was
enacted in 1967.

In other European countries, complex legal regulations of general admin-
istrative proceedings were adopted after the World War II, as well: Hungary
(1957), Spain (1958), Poland (1960), Bulgaria (1970), Germany (1976) etc.’!
Administrative procedure codes passed at that time governed general princi-
ples of administrative bodies” operation when issuing individual administra-
tive acts and their purpose was to provide the citizens with “instruction” on

28 Von Danwitz, Thomas. Europdisches Verwaltungsrecht. Berlin: Springer, 2008. p. 102-103.
Schwarze, Jirgen. Europdisches Verwaltungsrecht: Entstehung und Entwicklung im Rahmen
der Europdischen Gemeinschaft. 2. Auflage. Nomos, 2005. p. 187.

29  Rusch, Wolfgang. Administrative Procedures in EU Member States. SIGMA, 2009. p. 8. [online],
oecd.org, [cit. 15. 2. 2011]. Available at <http://www.oecd.org/dataoecd/49/34/42754772.
pdf>.

30  Walter, Robert; Mayer, Heinz. Grundriss des dsterreichischen Verwaltungsverfahrensrechts. 8.
Auflage. Wien: Manz, 2003. p. 11, 22.

31 See Rusch, Wolfgang. Administrative Procedures in EU Member States. SIGMA,
2009. p. 8. [online], oecd.org, [cit. 15. 2. 2011]. Available at <http://www.oecd.org/
dataoecd/49/34/42754772.pdf>.
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protecting their rights and to limit administrative discretion of Public Ad-
ministration bodies when deciding on rights and duties of individuals.

General administrative procedure codes enacted before or after World
War II are still in force in countries of western Europe, where a change of po-
litical regime has not taken place after World War II (Austria, Germany, Spain
etc.). Contrarily, in the post-communist countries the political regime change
in the beginning of 90’s of the 20" century created a space for complex reform
of Public Administration including linked adoption of modern legal regula-
tion of administrative bodies’ operation which already reflects new forms of
government and new forms of Public Administration bodies activity. Howev-
er, not even western European countries were left behind in this regard. New
forms of government or administrative bodies activity were embedded in the
general legal regulation by continuous amendments or new special statutes
passed, e.g. on e-government.*

In the Czech Republic and Bulgaria,*® where a new administrative proce-
dure codes were adopted, special administrative proceedings exist alongside
this general legal regulation because due to the specifics of a given branch of
Public Administration, they require special legal regulation. Relation of spe-
cial legal regulations to the general one is governed primarily by the principles
of special legal regulation’s priority and subsidiarity of using the general legal
regulation.*

4. Formalization of administrative proceedings as a current trend?

Process of formalization of administrative proceedings is under way on
varying levels and forms in every country of Europe from the beginnings of
modern administrative law up to this day. In every country, the formalization
assumes specific demonstrations which result from peculiarities of national
legal order and the system of Public Administration.

32 Austrian federal Act on e-government may serve as an example (E-Government-Gesetz,
BGBI. 1. Nr. 10/2004).

33 Todorov, Ivan. Individual Administrative Acts Under the Bulgarian Administrative Procedure
Code. Sofia: Washington Publishing Group, 2008. p. 50.

34 In details see Dienstbier, Filip. (Novy) spravni fad a zvlastni predpisy. In Kadecka, Stanislav;
Marek, David (eds.). Novy sprdvni fdd v praxi krajskych tifadii. Plzen: Ale§ Cenék, 2007.
p. 163. On specifics of the relation of general legal regulation included in administrative
procedure code and special legal regulations of administrative proceedings see also Stasa,
Josef. Hranice mezi obecnou upravou a zvlastnimi upravami spravniho fizeni. In Vseobecné
spravne konanie: Zbornik z medzindrodnej vedeckej konferencie 8.-9. oktébra 2009 Castd-
Papiernicka. Bratislava: Univerzita Komenského, Pravnicka fakulta, 2009. p. 165-175.
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Formalization of procedural rules occurs in France in case when Conseil
d’Etat renders many decisions concerned with particular aspect of decision-
making of Public Administration. Upon the initiative of Conseil d’Etat, Par-
liament or government proceeds with summarization of principles and rules
resulting from the case-law or legal regulation. Legal norms governing ad-
ministrative bodies” operation are rendered either in the form of parliamen-
tary statute (loi) or by the government in the forms of so-called réglements.
For higher clearness of all written sources and case-law important for the
decision-making of administrative bodies in France, there is an informal col-
lection of administrative law initiated by Conseil d’Etat published every year
under name Code administratif.

In the Czech Republic and Bulgaria, formalization of procedural opera-
tion has been connected with the process of preparation and then the acces-
sion to the EU in the last decade. Legal orders of both countries needed to be
adapted to the legal order of EU. In the area of administrative law, it was nec-
essary to amend a number of laws or to enact a totally new legal regulation.
That covers e.g. legal regulation on environmental impact assessment,*® which
had to be implemented into EU member states legal orders under Council di-
rective 85/337/EEC on the assessment of the effects of certain public and private
projects on the environment and Directive 2001/42/EC of the European Parlia-
ment and of the Council on the assessment of the effects of certain plans and
programs on the environment, or legal regulation of proceedings on issuing
integrated permission which is based on Council Directive 96/61/EC concern-
ing integrated pollution prevention and control.*

Operation of administrative bodies in every member state is very impor-
tant for correct implementation and application of European law in practice.
With respect to the problems occurring on the level of domestic adminis-
trative bodies which apply European law, the Commission tried to increase
its influence on coordination of administrative bodies’ in the EU member
states. This authority of the EU was embedded as a subsidiary authority in
the founding treaties on grounds of the Lisbon treaty, particularly in Article
197 of the Treaty on functioning of the EU (hereinafter “TFEU®). Article 197
TFEU thus became the legal basis for adoption of measures leading to im-
provement of administrative activity of member states which are concerned

35 Actno. 100/2001 Coll., on environmental impact assessment, as amended.

36  Act no. 76/2002 Coll., on integrated pollution prevention and control, on the integrated
pollution register and on amendment to some laws (the Act on integrated prevention), as
amended.
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with implementation of European law.*”” The question is, how this new author-
ity impacts operation of administrative bodies in the member states.

Regulation which should be adopted under Article 197 TFEU must not
attempt to harmonize legal regulations of Member States which are not even
obliged to take part in the EU system on improvement of administrative ac-
tivities under Article 197 (2) TFEU. In spite of this rather “toothless” pro-
vision, so-called European administrative law has been discussed in expert
circles for a longer period of time which indicates the ongoing trend of Euro-
peanization of administrative law.

Due to the Europeanization process in the EU member states, the con-
cept of so-called good administration which imposes higher requirements on
Public Administration as to the quality of performed activities, transparency
and flexibility, is being spread. Administrative law should react to changes in
society and it should not remain static, but at the same time, it should provide
effective guarantees of protection of individuals’ rights and thus contribute to
fulfillment of principles of legal certainty and legitimate expectations. In reac-
tion to all the requirements demanded from various directions, administra-
tive law’s scope grows. It regulates more and more activities of administrative
bodies and the level of detail of individual legal norms is higher. This trend
may be seen especially in post-communist countries where new administra-
tive procedure codes were adopted in connection with the accession to the EU
and it is also related to widespread distrust with governmental politics and
high level of corruption. In the view of citizens and sector of entrepreneurs,
this trend is often regarded as bureaucratization of Public Administration.

With the growing scope and level of details of legal regulation on admin-
istrative bodies’ operation, paradoxically the need for simplification of pro-
cedural operation of public administration bodies arose. This need is related
to the requirement that the law should not impede the evolution of society
but that it ought to be capable of reacting to changes in the society. Exces-
sive bureaucratization not only burdens citizens but it is also connected with
higher costs for the sector of entrepreneurs which may result in the outflow of
investments. Specific demonstrations of the process of simplifying adminis-
trative activities are e.g. computerization of Public Administration or creation
of unified locations of Public Administration performance (so-called one-
stop-shop). Adoption of general legal regulation of administrative proceed-

37  Syllovd, Jindtiska. Clanek 197 Smlouvy o fungovani EU. In Syllov4, Jindtiska; Pitrova,
Lenka; Paldusova, Helena and col. Lisabonskd smlouva. Komentdr. Praha: C.H.Beck, 2010.
p-711.
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ings is also mentioned as one of the instruments of simplifying administrative
activities.”®

Overall distrust in governmental politics and fear of growing corrup-
tion contribute to increased need of involving the public in decision-making
processes. Sometimes this is described as so-called participative democracy
which enables better control of the Public Administration performance by the
public. Involvement of the public in the decision-making of Public Adminis-
tration is promoted on a higher level in the EU member states due to European
legislation.”® Rules concerning involvement of the public in decision-making
of administrative bodies are an object of formalization as a consequence of
the European legislation, even in countries where the participation of public
is traditionally informal.*’

Courts have an influence on formalization of procedural principles and
rules by their decision-making which significantly contributes to creation
or completion of procedural rules and principles of administrative bodies
operation. If the rules and principles are not created by the law-giver, they
are gradually created by the case-law. Where the rules and principles are em-
bedded in the legislation, courts complete them with their case-law and thus
they cultivate decision-making of administrative bodies. Conseil d’Etat is the
French specificity, as it is the highest body of administrative judiciary and it
also has influence on adoption of new legal regulation in the area of admin-
istrative law.

Currently not only the domestic courts take part in creation or comple-
tion of procedural rules and principles of administrative bodies operation in
the EU countries because increasingly European Court of Human Rights and
Court of Justice of the EU take part, as well. In its judicature, the Court of
Justice of the EU identifies principles of European administrative law which
are related not only to European institutions but also to bodies of Public Ad-
ministration in the member states whenever they apply European law.

38 Ziller, Jacques. Developing Administrative Simplification: Selected experiences from recent
administrative reforms in EU institutions and Member States. SIGMA, 2008. p. 6-7. [online],
oecd.org, [cit. 15. 2. 2011]. Available at <http://www.oecd.org/dataoecd/40/50/41327209.
pdf>.

39 e.g. Directive no. 2003/35/EC of the European Parliament and of the Council providing for
public participation in respect of the drawing up of certain plans and programs relating to
the environment and amending with regard to public participation and access to justice
Council Directives 85/337/EEC and 96/61/EC

40  Ansell, Christopher; Gingrich, Jane. Reforming the Administrative State. In Cain, Bruce
E. et al. (ed.). Democracy Transformed? Expanding Political Opportunities in Advanced
Industrial Democracies. Oxford: Oxford University Press, 2003. p. 174-176.
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5. Conclusion

European continental system of law is based on written law and formali-
zation of law is inherent to this legal system. Generally, the formalization of
administrative proceedings may be perceived as a process where during issu-
ing an administrative act, the rules and principles of administrative bodies’
operation become legal norms and in the legislative process, they obtain the
form of formal source of law - legal regulation, most commonly a statute. Ac-
tions of administrative bodies are thus formally defined and there is no space
for discretion of administrative bodies. The process of formalization of rules
and principles of administrative bodies” operation in the compared states be-
gan with the need to systemize numerous case-law decisions of administrative
courts.

One of the characteristic features of European continental system of law is
the codification of law. However, in the area of administrative procedural law,
it was never fully realizable. With regard to the diversity of individual areas
of Public Administration, it is not possible to uniformly regulate administra-
tive procedural law e.g. in correspondence with codifications in the area of
civil law or criminal law. Therefore, the administrative procedural law devel-
oped by formalization of special procedural actions of administrative bodies
in various areas of Public Administration. General principles and rules were
formulated by administrative courts when reviewing administrative bodies’
decisions, then. General legal regulation of administrative proceedings was
thus adopted in the very moment of needing to systemize relevant case-law.

Process of administrative law’s formalization takes place in varying extent
and scope until today and in every state, it has its specifics. Yet, it is possible
to identify related trends in the process of formalization in the area of admin-
istrative law.

Although general legal regulation of administrative proceedings is not a
rule in all European states (e.g. in France), majority of European countries has
its general legal regulation of administrative proceedings. General adminis-
trative procedure codes enacted before or after World War II are still in force
in countries of western Europe where a change of political regime has not
taken place after World War II (Austria, Germany, Spain etc.).

Contrarily, in the post-communist countries the political regime change
in the beginning of 90’s of the 20" century created a space for complex reform
of Public Administration including linked adoption of modern legal regula-
tion of administrative bodies’ operation which already reflects new forms of
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government and new forms of Public Administration bodies activity causing
it to be a lot more extensive. However, not even western European countries
were left behind in this regard as either in the form of adopting separate stat-
ues or in the form of amendment of existing general or special legal regula-
tions, extension of the object of legal regulation occurs with new forms and
ways of Public Administration activities.

In the EU states, formalization in the sense of growing scope and depth
of legal regulation in certain areas is linked to the process Europeanization
which demonstrates itself not only in the duty of member states to implement
European legislation but it is also characteristic with significant influence of
Court of Justice of the EU’s judicature. A line of European legislation regulates
procedural matters and it requires adoption of a new national legislation or
amendment of the existing one in this respect. An example from the area of
environmental law is the legal regulation on environmental impact assess-
ment of the integrated permission.

Requirement of simplification of procedural operation of Public Admin-
istration bodies is linked with the increasing scope and detailed nature of le-
gal regulation of administrative bodies’ operation. Making the performance
of Public Administration simpler and more efficient decreases the burden of
citizens and it creates a space for economical development. Particular demon-
strations of simplifying administrative activities are e.g. projects of e-govern-
ment, so-called unified locations of Public Administration performance but
also quality general legal regulation of administrative proceedings.

Contemporary trend, which is the object of formalization in all EU coun-
tries to a high extent, is the participation of public in the Public Administra-
tion’s decision-making. Requirement of formalization of the rules on public’s
involvement is related to the process of Europeanization of administrative law
even in countries where the public’s participation was always founded on in-
formal usages.

Requirement on effective court protection of rights and formal enactment
of an option to review administrative acts by courts is linked with the require-
ment of formalization of the rules on public’s participation, too. With an op-
tion of judicial review, we are getting to the courts and their influence on the
evolution of administrative procedural law again. Domestic courts cultivate
activity of Public Administration bodies and they contribute to fulfillment
of democratic and legally consistent state principles. Nowadays, it is not only
the domestic courts who participate on creation or completion of procedural
rules and principles or administrative bodies operation but to a higher extent,
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supranational courts are also involved, namely European Court of Human
Rights and Court of Justice of EU. In its judicature, the Court of Justice of the
EU identifies principles of European administrative law which are related not
only to European institutions but also to bodies of Public Administration in
the member states whenever they apply European law.

In the conclusion, we may sum up that formalization of administrative
procedural law is a current trend at least in the EU countries and that it has
its specificities in each country but also the same demonstrations. These days,
the formalization process leads to fulfillment of the good administration con-
cept which understands Public Administration as a service to the public and
it contributes to economical development and at the same time it protects
fundamental rights and freedoms.
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Do akej miery je potrebné upravovat
spravne konanie pravnymi predpismi?
(Pre pravnika je dolezitejsie poznat spravne
pravo procesné ako spravne pravo hmotné)

Mgr. Juraj Vacok, Ph.D.
Pravnickd fakulta, Univerzita Komenského v Bratislave

Pri $tudiu na vysokej $kole som sa stretol so zaujimavym ndzorom, podla
ktorého je dolezitejsie ovladat procesné pravo ako hmotné. Hmotu si prav-
nik fahko nastuduje, av§ak v pravnej uprave postupu jednotlivych organov sa
musi aj bez $tudovania orientovat. Dlho som rozmyslal nad tymto postojom.
Stucasny vyvoj mi vsak ukazuje, ze mu treba dat za pravdu.

Je nesporné, ze spravne pravo procesné nemoze existovat bez spravneho
prava hmotného. Na druhej strane, pokial by sme nemali spravne pravo pro-
cesné, nevedeli by sme, akym sposobom mame a mdzeme realizovat jednotli-
vé prava a povinnosti subjektov vo verejnej sprave.

Diskusiu o tom, ¢i ma spravne pravo procesné opodstatnenie povazujem
za neaktudlnu. Tato otdzka uz bola davno vyrieSena. Za aktudlnu vsak pova-
zujem otézku, do akej miery a hibky by spréavne pravo procesné malo jednot-
livé postupy subjektov spravneho konania upravovat.

V Slovenskej republike sa v§eobecna uprava spravneho konania nachadza
v zékone ¢islo 71/1967 Zb. o spravnom konani (spravny poriadok) v zneni
neskorsich predpisov (dalej len Spravny poriadok).' V tomto zédkone je upra-
vené skoro v devitdesiatich paragrafoch prvostupnové konanie, konanie
o riadnych opravnych prostriedkoch, konanie o mimoriadnych opravnych
prostriedkoch a vykon rozhodnutia. Je pravdou, Ze v znac¢nej ¢asti Gpravy od-
kazuje tento zakon na osobitné pravne predpisy. Zaujimavostou je, ze v po-
vodnom zneni platil do 30. 4. 2002, teda viac ako tridsat rokov, kedy bola
prijata jeho prva novela.

V Ceskej republiky je od 1. 1. 2006 uc¢inny novy vieobecny pravny pred-
pis upravujici spravne konanie. Je nim zakon ¢islo 500/2004 Sb., spravni rad

1 Zékon ¢islo 71/1967 Zb. o spravnom konani (spravny poriadok) v zneni zakona ¢is-
lo 215/2002 Z. z., zdkona ¢islo 527/2003 Z. z., zakona ¢islo 122/2006 Z. z., zakona ¢islo
445/2008 Z. z.
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v sucasnosti v zneni neskorsich predpisov® (dalej len Spravni fad). Spravni rad
obsahuje cez stoosemdesiat paragrafov. Prvostupnové konanie, druhostuprio-
vé konanie, konanie o mimoriadnych opravnych prostriedkoch a vykon roz-
hodnutia st upravené priblizne v sto pétdesiatich paragrafoch.

Porovnanim vyssie uvedenych dvoch pravnych predpisov mozeme kon-
Statovat, Ze procesna uprava jednotlivych instititov sa zvacSuje. Znamena
to, Ze tieto instittty st upravené detailnejsie a podrobnejsie. To, ¢o v Ceskej
republike bolo upravené pred rokom 2005 v priblizne devitdesiatich para-
grafoch, je dnes upravené priblizne v sto patdesiatich paragrafoch. Naskytd
sa otazka, ¢i sa podstata, vyznam a zmysel jednotlivych instititov zmenil tak
vyrazne, ze ich je potrebné v sucasti upravovat skoro dvojnasobnym poctom
paragrafov.

Problém obrovského narastania pravnych predpisov vidim v snahe za-
konodarcu upravit jednotlivé institaty tak, aby bolo zachytenych ¢o najviac
hypotéz pravnych noriem. Pre naplnenie minimalne principu pravnej istoty
by nesporne bolo prinosom, keby sme vedeli prostrednictvom hypotéz prav-
nej normy predvidat a zachytit kazdu situacii a nasledne ju aj pravne upravit.
Pravdepodobne sa v§ak zhodneme na tom, Ze to nie je mozné a pri takomto
pokuse by islo skor o utdpiu ako o redlny a seriézny vedecky zamer.

Pri vymedzeni hypotézy si pomozem definiciou Jozefa Prusaka. Pod-
la neho: Hypotéza pravnej normy stanovuje podmienky, za ktorych musi po-
vinny subjekt splnit prdvnu povinnost alebo uskutocnit subjektivne prdvo
(oprdvnenie).* Hypotéza teda vymedzuje prostredie, v ktorom jednotlivym
subjektom vznikaji prava a povinnosti.

Pred realizaciou kazdej pravnej normy sa subjekty pravneho vztahu musia
vysporiadat s tym, ¢i sa na ich vztah vztahuju hypotézy jednotlivych prav-
nych noriem. Tu mdze vznikat pomerne velky problém. V praxi ne niekedy
obtiazné urcit, ¢i redlna situdcia sa s hypotézami pravnych noriem zhoduje
alebo nie.

Kazda pravna normy je vyjadrend jazykom. Ten v$ak nie vidy moze kon-
krétnu situaciu vystihovat tplne presne. Rozhodovanie o tom, ¢i by sa pravna
norma na dany vztah mala aplikovat, ¢asto zavisi len od subjektivneho posu-
denia. Jednotlivé subjekty pritom mozu mat tplne odli$ny pohlad, ktory sa
odzrkadli v opa¢nom nazore.

2 Zakon ¢islo 500/2004 Sb., spravni fad v zneni zdkona ¢islo 413/2005 Sb., zakona ¢islo
384/2008 Sb., zakona ¢islo 7/2009 Sb., zékona ¢islo 227/2009 Sb.

3 Prusédk, Jozef: TEORIA PRAVA, Vydavatelské oddelenie Pravnickej fakulty UK v Bratislave,
Bratislava 2001, strana 223.
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Z uvedeného mozeme vyvodit zaver, ze formuldcia hypotézy pravnej nor-
my prostrednictvom jazyka nebude nikdy tplne presna. Cim viac hypotéz
preto bude na$ pravny poriadok obsahovat, tym viac bude pravny poriadok
vykladovo naro¢nejsi.

Druhym problémom, ktory vidim je snaha zakonodarcu o ukladanie sta-
le vd¢sieho mnozstva povinnosti jednotlivym adresatom pravnych noriem.
Tuato skuto¢nost dokazuje neustale narastajica ¢innost organov vydavajtcich
pravne predpisy.

Vyssie prezentované tvrdenia by som rad podoprel nasledovnou skuto¢-
nostou. Posledny dokument bol uverejneny v Zbierke zakonov v roku 1969
pod ¢islom 156, v roku 1979 pod ¢islom 167, v roku 1989 pod ¢islom 213,
v roku 1999 pod ¢islom 400 a v roku 2009 pod ¢islom 602.* Z uvedeného vy-
plyva, Ze aktivita organov vydavajucich pravne predpisy sa vyrazne zvacsuje.
Je nezanedbatelnym faktom, Ze sa v sucasnosti uverejni v Zbierke zakonov
skoro trikréat tolko dokumentov ako pred dvadsiatimi rokmi a viac ako jede-
napolkrat viac dokumentov ako pred desiatimi rokmi.

Nezanedbatelnymi producentmi novych prav a povinnosti st aj nadna-
rodné organy, a to najmé zdkonodarne organy Eur6pskej unie. Sekundarne
pravne akty Eurdpskej tnie st neprehliadnutelnymi pramenmi prava nie len
¢o do kvality, ale aj kvantity.

Je pravdou, Ze mnozstvo pravnych noriem nemdze byt ukazovatelom kva-
lity pravneho poriadku. Pri prijimani vSeobecne zavazného pravneho aktu
treba vychadzat z aktualnej potreby a situdcie. Tiez je pomerne obtiazne a ne-
presné porovnavat stav pred rokom 1989 a po tomto roku. Kazdy politicky
rezim si totiz ziada ind hibku reguldcie jednotlivych vztahov. Napriek uvede-
nym skuto¢nostiam sa vSak pytam, ¢i je vytvaranie novych prav a povinnosti
vzdy nevyhnutne potrebné.

Som presvedceny, Ze za vytaranim novych povinnosti stoja aj osobné zauj-
my. Prikladom st poslanci Narodnej rady Slovenskej republiky, ktori sa musia
zodpovedat svojim voli¢om.

Jednotlivi voli¢i velmi tazko posudia kvalitu poslancami podanych navr-
hov, ale vedia posudit, kolko navrhov poslanci podali a ako ¢asto vystupovali.
Dopomahaju k tomu aj média, ktoré sa poslancov najmé v ¢ase pred volba-
mi pytaju, ako aktivni boli pocas volebného obdobia. Tych poslancov, ktori
podali malé mnozstvo navrhov, respektive nepodali Ziadne, sa pytajua, prec¢o
st neaktivny. Zastavam nazor, ze vela navrhov je podanych len pre to, aby sa
zviditelnili ich navrhovatelia.

4 Predmetné tdaje boli ¢erpané z programu ASPL
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Popisané skuto¢nosti vedu k tomu, Ze neustale narastd mnozstvo prav-
nych noriem v celom pravnom poriadku. To sa prejavuje aj na zvac$ovani
poctu noriem upravujucich spravne pravo hmotné i spravne pravo procesné.
Spravovanym a spravujucim subjektom st sice priznavané nové prava, ale aj
nové povinnosti.

Pridavanie novych povinnosti subjektom v spravnom konani nespor-
ne tieto subjekty zatazuje. Navy$e sa toto konanie stava pre nich naro¢nej-
$ie. Spravované subjekty mozu v pripade omeskania alebo zavahania stratit
moznost uplatnit si v spravnom konani svoje zakonné prava alebo sa t¢inne
branit. Na druhej strane spravujici spravny organ sa musi vyvarovat aj tym
najmensim chybam. Tie totiz tieZ mézu mat za nasledok zrusenie rozhodnu-
tia, ktoré moze byt po obsahovej stranke spravne a zdkonné.

Skuto¢nost, Ze zanedbanie niektorych povinnosti v konani pred sprav-
nym organom mdze mat za nasledok nevydanie pozadovaného meritérneho
rozhodnutia v stlade s pravnym poriadkom demonstrujem na nasledujicich
vybranych prikladoch.

Podla § 30 odseku 1 pismena d) Spravneho poriadku: Sprdvny orgdn ko-
nanie zastavi, ak nicastnik konania na vyzvu spravneho orgdnu v uréenej leho-
te neodstrdnil nedostatky svojho podania a bol o moznosti zastavenia konania
pouceny. Z predmetného ustanovenia vyplyva, ze ak ucastnik zmeska lehotu
na odstranenie nedostatkov, spravny organ nebude vo veci rozhodovat. Zna-
mena to, Ze nebude posudzovat hmotnopravnu otazku, ale konanie ukon¢i
rozhodnutim z procesnych dévodov.

Druhy priklad sa tyka nalezitosti podania. Spravny poriadok nalezitosti
podania vymedzuje pomerne véeobecne. Podla § 19 odseku 2: Podanie sa po-
sudzuje podla jeho obsahu. Z podania musi byt zrejmé, kto ho poddva, akej veci
sa tyka a ¢o sa navrhuje. Osobitné pravne predpisy mozu ustanovit jeho dalsie
ndleZitosti.

Ustanovenie podobné § 30 odseku 1 pismenu d) obsahuje aj Spravni fad.
Podla § 66 odseku 1 pismena c) Spravniho fadu: Rizent o Zddosti spravni orgdn
usnesenim zastavi, jestlize Zadatel v urcené lhuté neodstranil podstatné vady
Zddosti,® které brani pokracovdni v fizen.

Nélezitosti ziadosti st uvedené v § 45 odseku 1 Spravniho radu. Podla toh-
to ustanovenia: Zddost musi mit ndleZitosti uvedené v § 37 odst. 2 a musi z ni
byt patrné, co Zadatel Zddd nebo ceho se domdhd. Zadatel je ddle povinen ozna-

5  Ziadost podla Spravniho ¥4du mozno stotoznit s navrhom na zalatie konania podla § 18
odseku 1 Spravneho poriadku. Spravny poriadok pre navrh na zacatie konania nepozaduje
iné nalezZitosti ako tie, ktoré st uvedené v jeho § 19 odseku 2.
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Cit dalsi jemu zndmé ticastniky. Podla § 37 odseku 2 Spravniho radu: Z poddni
musi byt patrno, kdo je cini, které véci se tykd a co se navrhuje. Fyzickd oso-
ba uvede v poddni jméno, ptijment, datum narozeni a misto trvalého pobytu,
popripadé jinou adresu pro dorucovdni podle §19 odst. 3. V poddni souvisejicim
s jeji podnikatelskou cinnosti uvede fyzickd osoba jméno a ptijmenti, poptipadé
dodatek odlisujici osobu podnikatele nebo druh podnikani vztahujici se k této
osobé nebo ji provozovanému druhu podnikdni, identifikacni ¢islo a adresu za-
psanou v obchodnim rejsttiku nebo jiné zdkonem upravené evidenci jako mis-
to podnikdni, poptipadé jinou adresu pro dorucovdni. Pravnickd osoba uvede
v podadni sviij ndzev nebo obchodni firmu, identifikacni ¢islo nebo obdobny vidaj
a adresu sidla, popfipadé jinou adresu pro dorucovini. Poddni musi obsahovat
oznaceni spravniho orgdnu, jemuz je uréeno, dalsi ndleZitosti, které stanovi zd-
kon, a podpis osoby, kterd je cin.

Porovnanim § 19 odseku 2 Spravneho poriadku a § 45 odseku 1 Spravniho
radu mozeme prist k zaveru, Ze Spravni rad stanovuje pre navrh omnoho viac
povinnosti ako Spravny poriadok. Tym, Ze je danych viac povinnosti, je va¢-
$ia pravdepodobnost, ze pride k nesplneniu niektorej z nich a spravny organ
bude aplikovat ustanovenie o zastaveni konania.

Pri detailnejsej Gprave spravneho konania sa do nezavihodeniahodného po-
stavenia dostavaju aj spravujtice spravne organy. Tu je vSak situacia trochu odli$na.

Sprévne orgény st viazané ¢lankom 2 odsekom 2 Ustavy Slovenskej re-
publiky.® Podla tohto ustanovenia: Stdtne orgdny mozu konat iba na zdklade
ustavy, v jej medziach a v rozsahu a spésobom, ktory ustanovi zdkon. Znamena
to, Ze spravne organy mozu konat len na zdklade zdkonného splnomocnenia.
Pokial ho nemaju, ich ¢innost konéi.

V praxi sa stretdvam sa pomerne ¢asto s nazormi zamestnancov sprav-
nych organov, Ze Spravny poriadok je moc vSeobecny a vela veci neriesi. Je
pravdou, Ze pokial je pravny predpis prili§ vSeobecny, spravny organ sa musi
uchylit k aplikacii nenormativnych pramenov prava, ako su precedens alebo
pravna oby¢aj. Tu vSak vzdy ide spravny organ do rizika, nakolko takyto po-
stup si nevie podlozit G¢innymi pravnymi predpismi.

Na strane druhej zastavam nazor, ze prili§ detailnd pravna prava nemusi
tiez viest k Zelatelnému vysledku. Problémy moézu nastat ako uz bolo spo-
minané pri interpretacii. Navy$e niektoré pravne normy, najma v pripade

6  460/1992 Zb. USTAVA SLOVENSKE] REPUBLIKY v zneni ustavného zikona ¢islo
244/1998 Z. z., ustavného zakona ¢islo 9/1999 Z. z., ustavného zdkona c¢islo 90/2001 Z. z.,
ustavného zdkona ¢islo 140/2004 Z. z., Gstavného zakona ¢islo 323/2004 Z. z., istavného za-
kona 463/2005 Z. z., ustavného zdkona ¢islo 92/2006 Z. z., ustavného zakona ¢islo 210/2006
Z. 1.
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vSeobecnych pravnych predpisov, nemusia vyhovovat danému konkrétnemu
konaniu. M6zu sa tak dostat do rozporu napriklad so zasadou rychlosti, efek-
tivnosti a hospodarnosti konania. Nezanedbatelna je aj skuto¢nost, ze ak je
na spravne organy kladenych viac povinnosti, skor tieto organy urobia chybu.

Zhrnuc uvedené mam za to, ze sa spravne konanie neustale viac formali-
zuje. Myslim si v$ak, Ze je to na $kodu. Vysledkom spravneho konania by totiz
primérne mala byt aplikacia hmotnopravnych ustanoveni spravneho prava
na konkrétnu situaciu. Prava a povinnosti priznané v kone¢nom rozhodnuti
by mali mat hmotnopravny zéklad. Zial situdcia je dnes opa&nd.

V praxi sa stretdvame s tym, ze procesné pravo za¢ina dominovat. Dévo-
dov samozrejme vidim viac.

Prvym z nich je, Ze normy procesného prava nie je problematické, ani
pri dokladnej starostlivosti, porusit. Napriklad kontrolujtci organ v konani
o opravnom prostriedku pomerne lahko dokaze, ze skutkovy stav nebol do-
stato¢ne zisteny, alebo rozhodnutie je nepreskiimatelné pre nezrozumitelnost
alebo pre nedostatok dévodov. V spravnom konani je relativne vela kontrol-
nych mechanizmov. Jednotlivé organy preto pri posudzovani dodrzania pro-
cesnych ustanoveni ida hlbsie do vaésich detailov, aby sa vyhli svojmu vlas-
tnému pochybeniu.

Druhym dévodom moéze byt, Ze je v suc¢asnosti pomerne dost vela prav-
nikov. Ti si vSetci hladaju robotu. Poukazuju preto aj na tie najnepatrnejsie
porusenia v nadeji, ze budu uspesni.

Pri porovnavani sti¢asného a minulého stavu mam pocit, Ze spravne pravo
procesné stale viac nadobuda na vyzname. Dany vyvoj by mohlo charakteri-
zovat vyjadrenie zamestnanca jedného druhostupnového spravneho organu.
Ten uviedol, ze pokial vidi pri posudzovani prvostupnového rozhodnutia len
¢o najmensie procesné pochybenie prvostupnového organu, prvostupnové
rozhodnutie zru$i a vec vracia na dal$ie konanie. Oddvodnuje to strachom,
ze v dosledku toho nedostatku by to druhostupnovému organu mohol vratit
spravny sud.

Som presvedceny, Ze nastoleny trend nie je spravny. Jeden starsi advokat
mi povedal, ze v minulosti sa na procesnych ustanoveniach az tak velmi ne-
bazirovalo. Doélezité boli hmotnopravne ustanovenia a ich pravne postdenie.
Myslim si, Ze tato cesta by bola spravnejsia. Zmyslom spravneho konania nie
je jeho skoncenie z procesnych dovodov, ale rozhodnutie o hmotnych pravach
a povinnostiach spravovanych subjektov. Neustale podrobnejsou procesnou
upravou vsak stale viac formalizujeme procesné postupy a tym podporuje-
me sucasny stav. Nepochybne spravne pravo procesné bude stale dolezité pri
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uplatiiovani hmotnych prav. Dokonca si myslim, Ze pre pravnika bude nadalej
dolezité ovladat lepsie procesné pravo ako hmotné. Mali by sme mat vSak
na zreteli, Ze spravne konanie je len postupom k cielu a nie ciefom samotnym.
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To what extent does the administrative procedure
need to be regulated by law?
(A lawyer needs to know administrative procedural
law more than administrative substantive law)

Mgr. Juraj Vacok, Ph.D.
Faculty of Law, Comenius University in Bratislava

During my studies at university I came across an interesting opinion, ac-
cording to which it is more important to master procedural than substan-
tive law. Although lawyers easily learn substance, they must always orientate
themselves in the procedural legislation even without studying. I have been
thinking long about this approach. Current development however indicates
to me, that it was right.

It is undisputable that administrative procedural law cannot exist without
administrative substantive law. On the other hand, had it not been for the
procedural law, we would not know how we should and can realize individual
rights and duties of subjects in Public Administration.

I consider the discussion whether existence of administrative procedural
law is justified obsolete. This question was solved a long time ago. However,
I find the question regarding the extent and depth of administrative law gov-
erning individual procedures of administrative procedure subject to be actual.

In the Slovak Republic, general legislation of the administrative procedure
is contained in the Act no. 71/1967 Coll. on administrative proceedings (Ad-
ministrative Procedure Code), as amended (hereinafter “Slovak Administrative
Procedure Code”).! In nearly 90 sections, this act regulates the first instance
proceedings, ordinary remedies proceedings, extraordinary remedies pro-
ceedings and enforcement proceedings. It is true that in a considerable part
Slovak Administrative Procedure Code refers to special laws. An interesting
fact is that the original version remained in force until April 30, 2002, that is
more than thirty years before its first amendment was passed.

1 n. 71/1967 Coll. on administrative proceedings (Administrative Procedure Code) as amen-
ded by Act n. 215/2002 Coll., by Act n. 527/2003 Coll., by Act n. 122/2006 Coll., by Act n.
445/2008 Coll..
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In the Czech Republic, a new general statute governing the administrative
procedure entered into force on January 1, 2006. It is the Act no. 500/2004 Coll.,
Administrative Procedure Code, as amended (hereinafter “Czech Administrative
Procedure Code”). The Czech Administrative Procedure Code contains more
than one hundred and eighty sections. The first instance proceedings, ordinary
remedies proceedings, extraordinary remedies proceedings and enforcement
proceedings are governed by approximately fifty sections.

Based on the comparison, we may conclude that volume of the procedural
legislation of the mentioned institutes has been increasing. It means that regu-
lation of these institutes is now more detailed and thorough. What had been
governed by approximately ninety sections before 2005 is today governed by
approximately one hundred and fifty sections. A question rises whether sub-
stance, meaning and reason of individual institutes have changed so markedly
that it is necessary to regulate them in more than doubled number of sections.

I see the problem of immense increase in legislation in legislature’s effort
to regulate individual institutes in a way that most hypotheses of legal norms
are captured. In order to fulfill principle of legal certainty at least, it would
indisputably be a contribution if we could via hypotheses of legal norms fore-
see and capture every situation and then regulate it by law. We probably agree
that this is not possible and any attempts thereof would be utopia rather than
a real scientific aim.

To define a hypothesis of a legal norm, I avail the help of definition by
Jozef Prusak. According to him: Hypothesis of a legal norm sets forth the con-
ditions under which a person shall fulfill his/her legal duty or realize subjective
right.? Hypothesis thus specifies environment where rights and duties of indi-
viduals originate.

Before a legal norm is realized the subjects of a legal relationship must deal
with whether their relationship falls within the particular legal norms. Quite
a problem may arise here. Determination whether real situation complies or
not with hypotheses of legal norms may sometimes be difficult.

Every legal norm is expressed by the language. Language may not always
convey a particular situation exactly. Decision whether a legal norm applies
to particular relationship often depends on subjective assessment only. Indi-
vidual subject may however take completely different view that reflects in a
contradictory opinion.

2 Prusik, Jozef: TEORIA PRAVA, Vydavatelské oddelenie Pravnickej fakulty UK v Bratislave,
Bratislava 2001, p. 223.
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From the mentioned facts we may draw the conclusion that formulation of
hypothesis of a legal norm by means of language will never be accurate. The
more hypotheses our legal order contains, the more it will become difficult to
interpret.

Second issue I see is the effort of legislature to impose increasing quantity
of duties to individual addressees of legal norms. It is proved by constantly
growing activity of rule-making bodies.

I would like to support the above mentioned statements by the following
fact. The last document published in the Collection of laws in 1969 was listed
under no. 156, in 1979 listed under no. 167, in 1989 listed under no. 213, in
1999 listed under no. 400 and in 2009 listed under no. 602.° It follows that the
activity of rule-making bodies has been significantly increasing. Important
fact is, that currently almost three times more documents is being published
in the Collection of Laws than twenty years ago and it is one and a half times
more documents then ten years ago.

Supranational bodies are also significant producers of new rights and du-
ties, especially legislative bodies of the European Union. Secondary legislation
of the European Union are striking sources of laws not only in quality, but also
in quantity.

Truth is that amount of legal norms cannot be an indicator of legal or-
der quality. When adopting a generally binding legal act one must start from
the current needs and current situation. Comparison of the situation before
and after 1989 is also quite onerous and inaccurate. After all, every political
regime requires a different depth of regulation of individual relationships. De-
spite mentioned facts, I do ask whether creation of new rights and new duties
is always inevitably necessary.

I am persuaded that beyond creation of new rights and duties, one may
find also personal interest. Members of the National Council of the Slovak
Republic, who account to their voters, are an example.

Although individual voters could hardly assess the quality of proposals
submitted by members of the parliament, they may assess how many propos-
als were submitted and how often members took the floor. Media are of help
here, when especially in times before election they interview the members of
the parliament how active they were during their term of office. Those mem-
bers, who submitted only small number of proposals, or more precisely none,
are asked why they remained passive. In my opinion, number of proposals is
only filed in order to promote their proposers in public.

3 These data were acquired from system ASPIL
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Described facts indicate that volume of legal norms is constantly growing
across the entire legal order. That is also manifested in an increasing number
of norms regulating administrative substantive law and administrative proce-
dural law. Although regulating and regulated subjects are atrributed with new
rights, they are also atrributed with new duties.

Imposing new duties on subjects in administrative proceedings undoubt-
edly burdens them. In addition, the proceedings are becoming more compli-
cated for them. Regulated subjects may in case of delay or hesitation lose their
chance to claim their legal rights or defend themselves effectively in admin-
istrative proceedings. On the other hand, the regulating administrative body
must avoid even the smallest mistakes. Those may well result in annulment of
their decision, which however was correct and legal.

By the following examples I demonstrate the fact, that nonfeasance in pro-
ceedings before administrative body may result in non issuance of required
decision on merits in accordance with the legal order.

Pursuant to s. 30 (1)(d) Slovak Administrative Procedure Code: The ad-
ministrative authority shall cause the proceedings to cease in case the party fails
to remove the deficiencies of the filing upon the invitation by the administrative
authority within a stipulated period and was advised in advance that otherwise
the proceedings shall be ceased. It follows that if the party fails to fulfill his obli-
gations to remove the deficiencies by the stipulated time, administrative body
will not decide the case. That means it will not decide on merits and will cause
the proceedings to cease on the procedural grounds.

The second example is concerned with the prescribed elements of the fil-
ing. The Slovak Administrative Procedure Code stipulates the prescribed ele-
ments relatively generally. Pursuant to s. 19 (2): The contents of the filing shall
be examined. The filing must determine clearly who its author is, what its sub-
ject matter is and what the proposed decision is. Special legislation may specify
other requirements.

Provision similar to s. 30 (1)(d) is also included in the Czech Administrative
Procedure Code. S. 66 (1)(c) Czech Administrative Procedure Code: Proceed-
ings to deal with an application shall be ceased by a resolution of an administrative
body if an applicant failed to remove material defects from his application® within
the prescribed time limit, such failure being an impediment to further proceedings.

4 Application under the Czech Administrative Procedure Code may be identified with the
proposal to initiate administrative proceedings under s. § 18 (1) Slovak Administrative
Procedure Code. The Administrative Procedure Act does not require elements for the
proposal other than those stipulated in its s. 19 (2).
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The prescribed elements of the application are stipulated in s. 45 (1) Czech
Administrative Procedure Code. According to this provision: An application
shall contain elements stipulated in section 37 (2) and it shall clearly show what
applicant is applying for and seeking. An applicant shall also be obliged to name
other participants known to him. According to s. 37 (2) Czech Administrative
Procedure Code: The filing shall be explicit in such a way that it shall be obvious
who is submitting it, what its subject matter is at issue, and what is proposed. A
natural person shall provide his first name, surname, date of birth and place of
their permanent residence or mailing address under s. 19 (3). A filing relating to
the business activities of a natural person shall contain his first name, surname
and/or a complement attached to his name distinguishing the businessperson or
the type of business from his non-business status, the filing shall further contain
the identification number and address registered as the place of business in the
Commercial Register or in any other register stipulated by law, or a different
mailing address. A filing by a legal person shall contain its business name, com-
pany identification number or any other corresponding data, its registered office
address or a different mailing address. A filing shall further contain the desig-
nation of the administrative body to which filing is addressed, other elements
stipulated by law and the signature of a person submitting the filing.

Based on the comparison of s. 19 (2) Slovak Administrative Procedure
Code and s. 45 (1) Czech Administrative Procedure Code, we may conclude
that the Czech Administrative Procedure Code stipulates much more obliga-
tions than the Slovak Administrative Procedure Code. The more obligations
are imposed, the higher is the probability that some of them will not be fulfilled
and administrative body will apply the provision to cease the proceedings.

More detailed legislation on administrative procedure puts regulating ad-
ministrative bodies to an unpleasant position, as well. But here the situation
is quite different.

Administrative bodies are bound by Art. 2 (2) Constitution of the Slovak
Republic.’ Pursuant to this article: State bodies may act solely on the basis of the
Constitution, within its scope and their actions shall be governed by procedures
laid down by a law. It means that administrative bodies may only act on the
basis of statutory authorization. In cases when they lack statutory authoriza-
tion, their activity comes to an end.

5 460/1992 Coll. Constitution of the Slovak republic as amended by constitutional act no.
244/1998 Coll., constitutional act no. 9/1999 Coll., constitutional act no. 90/2001 Coll.,
constitutional act no. 140/2004 Coll., constitutional act no. 323/2004 Coll., constitutional
act no. 463/2005 Coll., constitutional act no . 92/2006 Coll., constitutional act n0.210/2006
Coll..
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In practice, I often come across opinions of employees of administrative
bodies that the Slovak Administrative Procedure Code is too general and it
does not cover a lot of other things. The truth is that if the statute is too gen-
eral, administrative body must resort to application of non-normative sources
of law, such as precedent or legal custom. Here however administrative body
takes a risk while it cannot substantiate the procedure by legislation.

On the other hand, I believe that overdetailed legislation does not nec-
essarily lead to desired results. Problems may arise with already mentioned
interpretation. Additionally, some of the legal norms, especially contained in
general laws, may not be suitable for particular proceedings. They may collide
with the principle of speed, the principle of efficiency and economy of the
proceedings. It should also be noted that if administrative bodies are imposed
with more obligations, the probability of administrative bodies making a mis-
take rises.

Concluding the stated, I believe that administrative procedure is being
formalized. I however do not find such development beneficial. Administra-
tive procedure should primarily result in application of substantive adminis-
trative legal provisions to particular situation. Rights and duties should have
the substantive basis. Unfortunately, the situation today is opposite.

In practice, we see that the procedural law is becoming dominant. Indeed,
I see more reasons why it is so.

The first reason is that procedural norms are not difficult to breach despite
all reasonable care. For example in the ordinary remedy proceedings control-
ling body quite easily proves that facts of the case were not sufficiently proven,
or that the decision was non-reviewable on the grounds of incomprehensibil-
ity or a lack of causes for a decision. Administrative procedure contains rela-
tively a lot controlling mechanisms. Therefore when controlling if procedural
rules were adhered to, individual bodies go deeply in details in order to avoid
their own errors.

The second reason may be that currently there are quite a lot of lawyers.
They all seek work opportunities. Thus in order to be successful they point out
the slightest breach.

When I compare the current and the previous situation, I have a feeling
that administrative procedural law is growing in importance. Such develop-
ment is best described by a statement of one employee of the second instance
administrative body. He said that as long as he saw the smallest misconduct of
the first instance body, the first instance decision is reversed and remanded.
He explained the reason was the worry of having the decision reversed and
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remanded by the administrative court as a result of the first instance body’s
misconduct.

I believe that the established trend is not right. One older attorney once
said to me that in the past procedural provisions were not so much cared
about. Substantive provisions and their interpretation were of higher impor-
tance. I think this way would be more correct. The reason of administrative
procedure is not to bring them to end on procedural grounds, but delivering
a decision on substantive right and duties of regulated subjects. But via leg-
islation that is becoming more and more detailed, we formalize procedural
practice and hence we support the current situation. Undoubtedly, the ad-
ministrative procedural law will always be important in realization of sub-
stantive rights. I dare to say that for a lawyer, it will still be more important
to master procedural law better than substantive law. However, we shall bear
in our minds that administrative procedure is a means to reach the aim only,
not the aim itself.

343



Contemporary Administrative Law Studies
Volume 5, Number 5, 2010, published in December 2010

Editor
Monika Hordkova — Palacky University, Olomouc, Czech Republic
Veronika Tomoszkova - Palacky University, Olomouc, Czech Republic

Editorial Board

Vladimir Sladecek - Palacky University, Olomouc, Czech Republic
Vlastimil Fiala — Palacky University, Olomouc, Czech Republic

Iva Parizkova - Masaryk University, Brno, Czech Republic

Petr Mrkyvka — Masaryk University, Brno, Czech Republic

Filip Dienstbier — Palacky University, Olomouc, Czech Republic

DTP
Lukd4s Walek

Editorial Office

Palacky University, Olomouc
Faculty of Law

tr. 17. listopadu 8

771 11, Olomouc, Czech Republic

Publisher

Iuridicum Olomoucense, o.p.s.,
tr. 17. listopadu 8

771 11, Olomouc, Czech Republic

Print

Copy General s. 1. 0.,

Dvorakova 588/13, 602 00 Brno-mésto
Czech Republic
http://www.copygeneral.cz

1st edition
ISBN 978-80-87382-09-7



