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Introduction

Recently the public administration in the Czech Republic as well as
in other European countries faces many new trends and goes through
a process of rapid changes. These changes do not only affect the orga-
nization of the public administration however influence also the pro-
cedural rules which regulate the administrative proceedings.

The fourth volume of the Contemporary Administrative Law Studies
focuses on selected issues and problems of administrative procedure
in the Czech Republic and in other EU-countries. The papers pub-
lished in the fourth issue were presented at the national conference
held on May 20th, 2009 at the Law Faculty of Palacky University in
Olomouc.

The initial paper written by prof. JUDr. Vladimir Sladecek, DrSc.
presents the classifications of administrative actions and procedural
forms used by the public administration bodies in the Czech Republic.
The classification of administrative actions is an essential step in un-
derstanding the procedural functioning of the public administration
as well as the relations of various types of actions to each other.

Sustainable development initiates many new trends which af-
fect also the public administration. JUDr. Veronika Tomoszkovd, Ph.D.
focuses in her paper on implementation of good administration
principles which represent one of the requirements of sustainable
development. For the sake of sustainable development, public ad-
ministration is taxed heavily in respect of quality of its operation and
decision-making.

The paper written by Mgr. Magdaléna Peterkovd elaborates more
on the basic principles which govern the operation of administrative
bodies in the Czech Republic and the Slovak Republic and compares
two key procedural codes, i.e. the Czech Administrative Procedure
Code, Act No. 500/2004 Coll., and the Slovak Administrative Proce-
dure Code, Act No. 71/1967 Coll.

The previous two papers are followed up by the paper written by
JUDr. Olga Pouperovd in which she elaborates the topic of principles
governing the administrative procedure in Austria.

Mgr. Petra Melotikovd brings in her paper a general overview of
the Czech administrative proceedings in the first instance of de-
cision-making process. Her article is followed up by the paper by



JUDy. Monika Hordkovd, Ph.D. in which she elaborates the retrial as an
instrument of legal remedy and administration supervision of public
administration.

Mgr. Lucia Maderidkovd focuses in her article on the so-called deli-
quencies in breach of administrative procedure, which are supposed
to guarantee the proper course of administrative procedure from the
side of the participants.

E-government belongs to important new trends which assert itself
also in the public administration. JUDr. Mag.iur. Michal Malacka, Ph.D.
presents in his paper implementation of e-government in the Austrian
public administration.

JUDy. PhDr. Robert Zbiral adds to the fourth volume of CALS the
EU-perspective since the public administration in the EU Member
States is largely influenced by the EU activities and legislation. The
author focuses in his paper on the European agencies and defines
them as independent administrative institutions with their own scope
of action and competences. The importance of the European agencies
must be seen in the light of the fact that the activities of European
agencies have an impact not only on operations of national adminis-
trative bodies, but also on individual natural and legal persons.



K postuptm vefejné spravy
Prof. JUDr. Vladimir Slddecek, DrSc.

Anotace: Tento prispévek pojednava o klasifikaci forem spravni cinnosti
a procesnich postupii orgdanii verejné spravy v Ceské republice. Autor nejpr-
ve prezentuje trideni, ktera jsou uvedena v dostupné odborné literature, poté
prezentuje viastni klasifikaci postupii verejné spravy.

Klicova slova: formy spravni ¢innosti, postupy verejné spravy

1. Uvodni poznamky

Procesni postup podle casti druhé a tfeti spr. fadu (spravni fizeni
v uzsim slova smyslu), tj. rozhodovani o subjektivnich vefejnych pra-
vech a povinnostech osob, piip. vydavani rozhodnuti, jimz se prohla-
Suje, Ze osoba urcita prava ¢i povinnosti ma (¢i nemad), neni jedinym
postupem aplikovanym organy vefejné spravy. Vykonavatelé verejné
spravy - na rozdil napf. od soudt (at jiz civilnich, trestnich ¢i sprav-
nich nebo i soudu Ustavniho) - nevydavaji jen rozhodnuti (spravni
akty), které jsou (zpravidla) vysledkem spravniho fizeni.

Byt bude tato ¢innost patrné kvantitativné pfevazujici a z hlediska
zasahti do pravnich pomérti adresatti vefejné spravy nejvyznamnej-
$i (nejcitelnéjsi), vefejna sprava vyviji vedle vydavani spravnich aktti
celou fadu dal$ich rozli¢nych aktivit, které jsou - z hlediska postupti
- vice ¢i méné pravné, event. interné regulovany.

Aktivity vefejné spravy se tedy projevuji v riznych, pomérné bo-
hatych formach, jez se teorie spravniho prava pokousi klasifikovat.
Zpravidla se ¢innost spravy nejobecnéji cleni na jednani abstraktni
povahy, ¢innost konkrétni povahy a ostatni (jinou) ¢innost. Jako urcité
orientacni vychodisko miize poslouzit vymezeni jednotlivych slozek
pravomoci organti vefejné spravy spocivajici v opravnéni: 1. vydavat
nafizeni, 2. vydavat spravni akty, 3. vydavat opatfeni obecné pova-
hy, 4. uzavirat vefejnopravni smlouvy, 5. provadét vykon spravnich
rozhodnuti a 6. provadét tukony spravniho dozoru.! Pfi detailnéjsim
pojimani aktivit vefejné spravy lze tak napf. uvazovat o normotvor-
né, rozhodovaci, dozorové, zasahové, nevrchnostenské a ostatni ¢in-

1 Podrob. srov. napt. SLADECEK, Vladimir. Obecné sprivni privo. 2. vydéni. Praha:
ASPI - Wolters Kluwer, 2009. s. 245 an.



nosti, o uzavirani vefejnopravnich smluv a vydavani opatfeni obecné
povahy.

Nicméné proceduralni aktivity vefejné spravy tento vycet zcela
nepokryva, a to predevsim z toho dtivodu, Ze (vécna) piisobnost orgdnii
verejné spravy je (vétsinou) obsaznéjsi nez jejich pravomoc.?

V prispévku nejprve poddvam nastin nazorti na klasifikaci postu-
pt ¢i forem cinnosti vefejné spravy, abych posléze predlozil predsta-
vu vlastni.

2. Nazory nauky

Snahy o komplexnéjsi ¢lenéni procesnich postupti probihajicich
ve vefejné spraveé se v literatufe neobjevuji pfili§ casto. Jak uvidime,
néktefi autofi nevoli hledisko procesni (procedury), ale tradicné uva-
zuji o ¢lenéni , forem cinnosti” vefejné spravy.

J. Bdrta jiz pted lety (a tedy i za odlisné pravni situace) analyzoval
procesni tpravy v tehdy platném spravnim pravu, pficemz vycha-
zel z toho, Ze za spravni proces povazoval ,prdvem upraveny postup,
v némz se rozhoduje o subjektivnim pravnim stavu jednoho nebo vice kon-
krétné urcitych subjekti.”® Vybral tedy pohled omezeny, tj. zamérfeny
toliko na pravné regulované procedury. Dospél pak k zavéru, ze exis-
tuje systém Sesti relativné samostatnych tprav fizeni, a to:

1) obecné spravni fizeni (podle zak. ¢. 71/1967 Sb.),

2) tizeni ve vécech dani a poplatkt (podle zak. ¢. 337/1992 Sb., o spravé
dani a poplatkil),

3) fizeni o prestupcich (podle zak. ¢. 200/1990 Sb., o prestupcich),

4) fizeni podle kontrolniho fadu Nejvyssiho kontrolniho tifadu (podle
zak. ¢. 166/1993 Sb., o Nejvyssim kontrolnim ufadu),

5) fizeni podle obecného kontrolniho fadu (podle zak. ¢. 552/1991 Sb.,

o statni kontrole) a
6) fizeni podle vladni vyhlasky ¢& 150/158 U.L, o vyfizovani stiznosti,

oznameni a podnétt pracujicich.*

P. Priicha v poslednim vydani své ucebnice mluvi o pravnich a ne-

2 Srov. tamtéz, s. 246.

3 BARTA, Jan. Systém procesnich tprav v platném spravnim pravu. In: Prdvnik,
1995, ¢. 3. 5. 194 an.

4 BARTA, Jan. op. cit. s. 195. Jednotlivé Gipravy pak autor dale podrobné rozebira.



pravnich, resp. organizacnich formach realizace vefejné spravy®, které
dale rozclenuje.
Pravni formy realizace vefejné spravy tridi dale na:

normativni spravni akty,

individudalni spravni akty,

interni normativni akty,

individualni sluzebni akty,

opatfeni obecné povahy,

vefejnopravni smlouvy a

faktické tikony s pfimymi pravnimi disledky.

Organizacni formy realizace vefejné spravy déli na dvé skupiny
¢innosti: 1. operativné-organizacni a 2. materidlné-technické.®

S. Skulovd v novém vydani ucebnice spravniho procesniho prava

rozeznava proceduralni formy realizace vefejné spravy, a to vnéjsi
a vnitini. Mezi vnéjsi patii:

1. proces vydavani normativnich spravnich aktt,

2. proces vydavani individudlnich spravnich aktd,

3. proces uzavirani dohod spravnépravniho charakteru.

Pod vnitini proceduralni formy zarazuje:

1. proces vydavani internich normativnich spravnich aktt,

2. proces vydavani internich individualnich pokynt.”

D. Hendrych v prazské ucebnici spravniho prava nabizi ¢lenéni
forem spravnich ¢innosti z rtiznych hledisek. Napf. podle toho, zda
urcity ukon vefejné spravy muize mit pravni dtsledky ¢i nikoliv nebo
podle jejich pravni zavaznosti, anebo podle miry jejich pravni vy-
znamnosti ¢i tcelnosti.* Odmita déleni spravnich ¢innosti na pravni
anepravni, ,nebot vsechny formy spravni ¢innosti (j. i tzv. faktické 1ikony)
mohou byt uplatnény ve verejné sprave jen pokud maji pravni zdklad.”® Dale
konstatuje, Ze formy spravni ¢innosti mohou byt abstraktni nebo kon-
krétni, popt. kombinace obou, jednostranné nebo dvou- a vicestran-
né."’Pokud jde o podrobnéjsi clenéni forem spravni ¢innosti D. Hen-

NGk WwD =

5  PRUCHA, Petr. Sprivni privo (obecnd &ist). Brno: Masarykova Univerzita a nakl.
DOEInék, 2007.s. 262 an.

6  PRUCHA, Petr. op. cit. s. 266 an.

7  SKULOVA, Sotia. Spravni pravo procesni, pojem a podstata. In: SKULOVA, Sotia
a kol. Sprdvni privo procesni. Plzeti: Ales Cenék, 2008. s. 18 an.

8  HENDRYCH, Dusan. Obecné k problematice spravni ¢innosti a jejich formam. In:
HENDRYCH, Dusan a kol. Sprivni pravo. Obecnd ¢dst. Praha: C.H. Beck, 2009. s. 185 an.

9  Tamtéz, s. 186.

10  Tamtéz.



drych v zasadé odkazuje na dalsi ¢asti, takze jakasi klasifikace forem
spravni ¢innosti vyplyva z nazva nasledujicich kapitol."!

3. Klasifikace postupii vefejné spravy

Pokud bychom se chtéli pokusit vymezit zakladni skupiny pra-
videl pro jednani vefejné spravy, predevsim je nutné jaksi ,mimo”
klasifikaci jednotlivych moznych postupti poukazat na zdkladni zdsady
c¢innosti vykonavatelii verejné sprdavy stanovené v § 2 az 8 spr. fadu." Jde
totiz o principy zavazné pro veskerou cinnost vefejné spravy. Neni
to vSak vycet uplny, dalsi zasady lze vyvodit, resp. vyplyvaji z né-
kterych zvlastnich zakonti, , vid¢i” zasady cinnosti vefejné spravy je
nezbytné hledat jiz na tirovni tstavni."

Jestlize uvadime, Ze existuje povinnost organti vefejné spravy se

11 Tj. Pravni pfedpisy a jiné abstrakini formy spravni ¢innosti (kap. VIIL), Sprav-
ni akty (kap. IX.), Vefejnopravni smlouvy (kap. X.), Faktické a donucovaci tukony
(kap. XI1.), Jiné tkony (kap. XII.), Spravni dozor (kap. XIIL). Vefejné uzivani (kap.
XIV.) a Vyvlastnéni a omezeni majetkovych prav (kap. XV.), které jsou také za-
&enény do &sti Cinnost vefejné spravy, z takového pojeti forem spravni ¢innosti
ponékud vybocuji.

12 Tyto principy je mozné specifikovat. Podle mého nazoru jde o vyjadreni nasledu-
jicich zasad: 1. zasada zakonnost (legality), resp. pravnosti (§ 2 odst. 1 spr. fadu),
2. zasada zdkonného ucelu jednani, coz zahrnuje i zasadu adekvatniho (limitova-
ného) pouziti spravniho uvazeni (§ 2 odst. 2 spr. fadu), 3. zasada ochrany nabytych
prav a opravnénych zajmu (§ 2 odst. 3 spr. fadu), 4. zasada pfiméfenosti, resp.
proporcionality (§ 2 odst. 3 spr. fadu), 5. zdsada ochrany vefejného zajmu (§ 2 odst.
4 spr. fadu), 6. zasada legitimniho ocekavani (§ 2 odst. 4 spr. fadu), 7. zasada ome-
zené materidlni pravdy (§ 3 spr. fadu), 8. zasada vefejné spravy jako sluzby vetej-
nosti (§ 4 spr. fadu), kterd zahrnuje ,podzasady” zdvofilosti a vstficnosti ifednich
osob (§ 4 odst. 1 spr. fadu), pfiméfeného pouceni o pravech a povinnostech (§ 4
odst. 2 spr. fadu ), povinnosti informovat o chystanych tikonech, resp. neptekvapi-
vosti (§ 4 odst. 3 spr. fadu), 9. zasada smirného odstranéni rozporti (§ 5 spr. faduy),
10. zasada rychlosti, resp. rozhodovani bez priitahti (§ 6 odst. 1 spr. fadu), 11.
zasada hospodarnosti (§ 6 odst. 2 spr. fadu), 12. zasada minimalniho zatéZovani
dotcenych osob (§ 6 odst. 2 spr. fadu), 13. Zasada procesni rovnosti a nestrannosti
(§ 7 odst. 1 spr. fadu), 14. zasada koordinace aktivit v ramci spravniho organu (§ 8
odst. 1 spr. fadu), 15. zasada povinnosti dotéené osoby poskytnout nékteré infor-
mace (§ 8 odst. 1 spr. fadu) a 16. zasada spoluprace spravnich organti (§ 8 odst.
2 spr. fadu). Jiné charakteristiky zasad srov. napf. VEDRAL, Josef. Sprdvni fid.
Komentat. Praha: Bova Polygon, 2006. s. 45 an. SKULOVA, Sofia. op. cit. 5. 57 an.

13 Z bézného zakonodarstvi uvedme napf. zdsadu otevienosti spravy (zakon
€.106/1999 Sb., 0 svobodném piistupu k informacim). Pokud jde o tstavni tpravu,
lze uvést zasadu vazanosti (nejen) vefejné spravy pravem (cl. 2 odst. 3 Ustavy,
resp. ¢l. 2 odst. 2 Listiny) nebo zasadu pfezkoumatelnosti spravniho rozhodnuti
ve spravnim soudnictvi (¢l. 36 odst. 2 Listiny).
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jimi fidit, znamena to, Ze se tyto principy vztahuji na vSechny déle
uvedené skupiny postupti.

1. Postupy pii vyddvdni spravnich aktil

Jak jiz bylo naznaceno v tivodu, za stézejni aktivitu vefejné spra-
vy nutno povazovat postupy pti vyddvdini spravnich aktii (rozhodnuti).
Proces pfi vydavani spravnich akt upravuje spr. fad zejména v cas-
ti druhé a tfeti, existuje ovSem fada zvlastnich zakont, které stanovi
v souladu s ust. § 1 odst. 2 spr. fadu rtizné odchylky, a proto je pouziti
spr. fadu jen subsidiarni.

Do této skupiny postupt je tieba zahrnout i pripady, kdy je pou-
ziti spr. fadu (z néjakého divodu) vylouceno.*

Bylo by samozfejmé kupf. mozné uvazovat o vyclenéni prestup-
kového fizeni - jako procesu ,trestniho” a tedy zcela specifického —
a vytvofeni samostatné skupiny postupti.

2. Postupy tykajici se vefejnopriavnich smluv

Postupy tykajici se verejnopravnich smluv tvoii dalsi autonomni sku-
pinu. Jde o tpravu druhti vefejnopravnich smluv, jejich uzavirani,
prezkum, zmény i feSeni sporti z nich vzniklych. Obecnou upravu,
ktera byla ptivodné ,,z nouze” (nebot nebyl tehdy schvalen novy spr.
fad) obsazena v obec. zfizeni, nyni stanovi spr. fad (¢ast pata). Kon-
krétni vefejnopravni smlouvy, zejména pak jejich nalezitosti, pfip.
odchylky od tpravy generalni, stanovi obec. zfizeni a fada dalsich
zakont.’

3. Postupy pri vyddvdni vyjadieni, osvédCeni a sdélent

Postupy pri vyddvini vyjadieni, osvédceni a sdéleni upravuje spr. fad v
casti ¢tvrté, obdobné se ovSem aplikuji i vyslovné uvedena ustanoveni
z Casti druhé a treti (§ 154 spr. fadu).

4. Postupy tykajici se opatieni obecné povahy
Do dalsi skupiny lze zatadit postupy tykajici se opatieni obecné po-
vahy, coz zahrnuje jak proces jejich tvorby a vyhlasovani, tak i jejich

14 Srov. téz ust. § 177 spr. fadu. Nékdy muze byt i sporné, zda jde vskutku o vydani
spravniho aktu, takovy tikon by pak spiSen patfil do skupiny sub 8.

15 Srov. napt. zakon ¢. 183/2006 Sb., stavebni zakon (§ 76 odst. 3 az 5, § 116), zak.
¢. 553/1991 Sb., o obecni policii (§ 3a, 3b), zak. ¢. 435/2004 Sb., o zaméstnanosti
(§ 113 an.). Podrob. srov. SLADECEK, Vladimir. op. cit. s. 163 an.
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prezkum (¢ast Sesta spr. fadu). Otazka ruseni opatieni obecné povahy
jiz neni véci vefejné spravy, nebot spadd do pravomoci Nejvyssiho
spravniho soudu (§ 101a an. s.f.s.)."

5. Postupy pri vykonu sprdvniho dozoru a obdobnych ¢innosti

Postupy pii vijkonu sprdvniho dozoru a obdobnyjch Einnosti vefejné
sprdvy upravuje sice pfedevsim jiz jen fragment ptivodné federalniho
predpisu, a to zdkon ¢. 552/1991 Sb., o statni kontrole (tzv. kontrolni
fad), vlastni obdobné postupy ovsem reguluje fada zdkont zvlast-
nich. Pfedevsim proto, aby byly stanoveny specifickd opravnéni nebo
napravné prosttedky potfebné pro efektivni vykon dozoru v dané
oblasti."”

Zvlastni formou kontroly vefejné spravy se zda vykon dozoru nad
uzemnimi samospravnymi celky, a to jak v oblasti samospravy, tak
pii vykonu statni spravy (pfenesené ptisobnosti). Upravu nalezneme
v obec. zfizeni a kraj. zfizeni.'®

Do této skupiny mutizeme zahrnout i financéni kontrolu a patrné
také sluzebni dohled.

6. [iné pravem upravené postupy

Do skupiny ponékud nendpadité oznacené jako jiné pravem upra-
vené postupy verejné sprivy, 1ze zaradit fadu pravneé (relativné podrob-
né€) regulovanych postupti vefejné spravy, které nevyustuji ve vydani
rozhodnuti. Nejde tedy o pravni procesy v pravnim smyslu slova.

Jako priklady uvedme poskytovani informaci, projednavani petici

nebo vyfizovani stiznosti.?

Lze sem v¢lenit také bezprostfedni zdsahy a jiné donucovaci a exe-
kuéni tkony.*

16 Podrob. srov. napt. SLADECEK, Vladimir. op. cit. s. 157 an.

17  Napft. zakon ¢. 326/2004 Sb., o rostlinolékaiské péci, zakon ¢. 166/1999 Sb., o veteri-
narni péci, zakon ¢. 146/2002 Sb., o Statni zemédélské a potravinarské inspekci.

18  Podrob. ke spravnimu dozoru i dozoru nad tizemnimi samospravnymi celky srov.
SLADECEK, Vladimir. op. cit. s. 215 an.

19 Pokud ovsem pfislusny povinny subjekt nechce pozadovanou informaci poskyt-
nout, musi vydat rozhodnuti o odmitnuti Zadosti o podani informace (§ 15 zakona
¢.106/1999 Sb., o svobodném pfistupu k informacim).

20 Podrob. srov. zakon ¢. 85/1990 Sb., o pravu peti¢nim a spr. fad (§ 175).

21  Napt. bezprostfedni zdsahy podle zakon ¢. 13/1993 Sb., celni zakon, nebo podle
zakona ¢. 273/2008 Sb., o Policii Ceské republiky. Pokud jde o jiné donucovaci do-
nucovaci tikony, fada z nich je upravena ve spr. fadu: pfedvedent (§ 60), vykazani
z mista konani tikonu (§ 63), vyklizeni (§ 121 an.), odebrani movité véci (§ 125).
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7. Postupy pfi tvorbé pravnich a internich pfedpisii
Postupy p#i tvorbé pravnich a internich piedpisii, véetné jejich vyhla-
Sovdni jsou pravem - kromé ustavnich zakladt - upraveny jen mini-
malné. Prirozeny, obecny tstavni rdmec pro normotvornou ¢innost
vytvati Ustava: existuje fada ustanoventi, které se otazek normotvorby
vice ¢i méné dotykaji,” relevantni vyznam pak maji predevsim ust. cl.
39, €l. 78, ¢l. 79 odst. 3 a ¢l. 104 odst. 3. Pokud jde o Listinu, mtzeme
snad konstatovat, Ze obsahuje explicitni, pomérné konkrétni pokyny
ustavoddrce pro normotviirce, potazmo pro samotného legislativce.”
Pouze jen velmi fragmentarni tpravu obsahuji nékteré zdkony,
a to predevsim zakon CNR ¢&.2/1969 Sb., o zfizeni ministerstev a jinych
tistfednich organt statni spravy Ceské republiky, zdkon & 309/1999
Sb., o Sbirce zdkonu a Sbirce mezinarodnich smluv, obec. zfizeni
a krajské zfizeni. Podrobnou regulaci procesu tvorbu pravnich pred-
pisti obsahuje az predpis interni: legislativni pravidla vlady.** Postu-
py prfi interni normotvorbé jsou pfedmétem internich predpisti orga-
ntll vefejné spravy (tyka se to pfedevsim ustfednich spravnich uradu).

8. Postupy procesné pravné neupravené ¢i upravené minimdlné

Patrné obsahové nejrozsahlejsi a nejrozmanitéjsi oblast postupt
lze subsumovat pod oznaceni postupy procesné pravné neupravené Ci
upravené minimdlné. Jde o neprehlednou fadu faktickych tkont a po-
stuptli rizné slozitosti i rozlicného pravniho vyznamu.

Mezi alespori ¢astecné regulované postupy mtizeme zaradit napi.
proces vidimace a legalizace,” rtizné evidenc¢ni nebo registracni tiko-
ny, shromazdovani a vedeni datovych registrti (evidenci) a poskyto-
vani udajit z nich. Uvedme kupf. evidenci pravnich predpisti obce
(§ 12 odst. 4 obec. zfizeni), vedeni zivnostenského rejstfiku, zapiso-
vani a poskytovani udajt z tohoto rejsttiku,* vedeni, zapisy, vypisy,

22 Srov.zejm.cl.2 odst.3a4,¢l. 3,9, 10, ¢l. 15 odst. 1, ¢1. 33, €1. 39 - 52, ¢1. 78, ¢1. 79 odst.
3, ¢l. 87-89, ¢l. 104 odst. 3 ¢l. 112.

23 Srov. zejm. ¢l. 2 az 4 a dale pak ustanoveni stanovici vyhradu zakona ¢ pfimo
explicitni zékazy adresované zdkonodarci. K tomu podrob. srov. SLADECEK, Vla-
dimir. op. cit. s. 78 an.

24 K tomu podrob. srov. SLADECEK, Vladimir. op. cit. s. 80 an.

25  Srov. zékon ¢. 21/2006 Sb., o ovéfovani shody opisu nebo kopie s listinou a ovéro-
vani pravosti podpisu.

26 Srov. § 60 zakona ¢. 455/1991 Sb., o Zzivnostenském podnikani (Zivnostensky
zéakon).
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opisy a kopie z katastru nemovitosti,” vytvareni, zpracovani, preda-

vani a vyuzivani informaci.?®

Jako priklad tkonu (mluvi se dokonce o rozhodnuti), kdy neni
proces nijak upraven, 1ze zminit zfizovani nékterych , instituci” orga-
ny vefejné spravy.”

Do této skupiny patfi i nevrchnostenské tikony vefejné spravy,
coz je fadné nezkatalogizovana, rozsahla mnozina riznych tkonti
a ¢innosti, které jsou vyrazem pecovatelské funkce vefejné spravy. Ta-
kové aktivity vefejné spravy jsou do jisté miry upraveny (i kdyz niko-
liv vzdy do uplného detailu) v fadé predpisti, které spadaji do zvlast-
ni ¢asti spravniho prava. Domnivam se, Ze vSechny nevrchnostenské,
pecovatelské aktivity nemusi mit konkrétni pravni zdklad.*

Prikladem mitize byt oblast zdravotnictvi (¢innosti souvisejici
s péci ve vefejnych zdravotnickych zafizenich) nebo oblast socialni
(akony potfebné pro vykon péce v rtiznych ustavech, napt. v 1éceb-
nach dlouhodobé nemocnych, domovech dtichodcti ap.). Zavaznou
roli vefejnd sprava sehrava také v oblasti vychovy, tj. predevsim
v zajistovani fungovani zakladniho Skolstvi, v materidlni podporie
a usmeérnovani stfednich skol a financovani statniho a vefejného vy-
sokého skolstvi (v posléze uvedenych pfipadech je sice pravni zaklad
zjevné dan, nicméné konkrétni postupy zpravidla nejsou upraveny).

V souvislosti s probiranim pravné neupravenych postupt organti
vefejné spravy je nezbytné zminit ust. § 158 odst. 1 spr. fadu, podle
kterého se ustanoveni ¢asti ¢tvrté spr. fadu , obdobné pouziji v pripade,
provadi-li orgdn jiné vikony, které nejsou upraveny v édsti proni, tieti, pité
27 Srov.§5 a 22 zikona & 344/1992 Sb., o katastru nemovitosti Ceské republiky (ka-

tastralni zakon) a zakon ¢. 265/1992 Sb., o zapisech vlastnickych a jinych prav

k nemovitostem.

28 Zakon ¢. 106/1999 Sb., o svobodném pfistupu k informacim.

29 Srov. napi. § 4b zakona ¢. 252/1997 Sb., o zemédélstvi, podle kterého Minister-
stvo zemédélstvi , mtize v pripadech hodnych zvlasiniho zfetele, odtivodnénych
vefejnym zajmem, rozhodnutim ziidit vyzkumny tistav, vzdéldvaci instituci, popripadé
muzeum, jako stitni pFispévkovou organizaci.”

30 Rozpor s tstavné stanovenymi limity uplatiiovani vefejné (statni) moci je podle
mého nazoru jen zdanlivy. Podle ¢l. 2 odst. 3 Ustavy lze sice statni moc , uplatiiovat
jen v pfipadech a mezich a zpiisoby, které stanovi zidkon” zaroven vsak podle dalsi ¢asti
tohoto ustanoveni ,statni moc slouzi vSem obcantim”. Navic je tfeba pfihlédnout
k principu tcty statu k pravitim a svobodam ¢lovéka a obcana, na kterém je Ceska
republika zalozena (¢l. 1 odst. 1 Ustavy). Strucné shrnuto: nevrchnostenska, peco-
vatelska ¢innost, tedy aktivity ,k dobru” osoby, neni mozné povazovat za ,uplat-
novani” vefejné moci, ale za ,sluzbu” obcantim. Ostatné podobné je i s pouzitim
analogie ve spravnim pravu. K tomu srov. SLADECEK, Vladimir. op. cit. s. 152 an.
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nebo Sesté anebo v této Gasti.” Cast tvrta spr. Fadu - jak uvedeno vyse -
upravuje postupy pfi vydavani vyjadreni, osvédcéeni nebo sdéleni. Jde
tedy o postupy pomeérné formalizované, takze obdobnd aplikace této
casti pfi ,jinych tkonech” bude problematickd, nebot vétsina tikonti
zafazovanych do této skupiny ma charakter faktického, jednoduché-
ho a jednorazového jednani.

9. Postupy ve vécech datiovych

Jako posledni nutno alesporl zminit postupy ve vécech datiovych,
upravenych zakonem ¢. 337/1992 Sb., o spravé dani a poplatki. Tato
problematika je analyzovana v nauce financniho prava.

4. Zavér

Co fici na zavér? Predlozena klasifikace postupti vefejné spravy
je jisté do znacné miry subjektivni, a pfirozené to neni jediny mozny
pfistup k problematice (srov. téz sub IL.). Jisté by také bylo mozné pri-
padné uvaZovat — jak naznaceno vyse — o ¢lenéni zevrubnéjsim.

Lze uzavfit, ze jde spiSe o nastin problematiky, jenz vyzaduje na-
sledujici rozpracovani, resp. otazky, o kterych je tfeba vést dalsi od-
bornou diskusi.
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Procedures of Public Administration

Prof. JUDr. Vladimir Slddecek, DrSc.

Annotation: This submission is concerned with the classification of adminis-
trative actions and procedural forms of Public Administration bodies in the
Czech Republic. Firstly, author presents classification mentioned in scholar-
ly literature and furthermore, his own classification of public administration
procedure is introduced.

Keywords: systems of administrative action, procedures of Public
Administration

1. Introductory notes

Procedure in accordance with second and third part of APC (i.e.
hereinafter abbreviated Administrative Procedure Code; third part of
APC is connected with administrative procedure in the strict sense
of the word), i.e. deciding upon subjective public rights and duties,
eventually, taking a decision on person’s rights and duties existence
(or non-existence), is not the only procedure applied by Public Ad-
ministration bodies. Public administrators — in contrary to courts,
for instance (including civil courts, criminal courts, administrative
courts or even the constitutional one) — do not only render decisions
(administrative acts) which are (generally) a result of administrative
procedure.

Although this activity probably prevails in quantity and as far as
interference to legal relations of Public Administration’s addressees is
concerned, it is the most significant (the most perceivable), in addition
to rendering administrative acts, Public Administration pursues quite
a number of various activities that are — from the procedural point of
view — more or less legally or possibly even internally regulated.

Activities of Public Administration thus express themselves in dif-
ferent, quite rich forms whose classification is to be defined by the do-
ctrine of Administrative law. Usually, administrative activity is in ge-
neral terms divided into the activity with abstract nature, activity with
factual nature and other (different) activity. As an orientation starting
point, we may define individual aspects of Public Administration bo-
dies” authority which consists of right to: 1. render ordinance, 2. ren-
der administrative acts, 3. render measures with common nature,
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4. conclude public law contracts, 5. perform administrative decisions
execution and 6. perform acts of administrative supervision.! If we
envisage actions of Public Administration in a more detailed way, we
may think over, for example, normative, decision-making, superviso-
ry, interventionary, non-paramount and other activity, concluding of
public law contracts and rendering of measures with common nature.

Nevertheless, procedural activities of Public Administration are
not fully covered by this enumeration because (material) competence of
Public administration bodies is (usually) broader then their authority.?

In this submission, I will firstly present outline of opinions on clas-
sification of procedure or forms of activity of Public Administration
and afterwards, I shall present my own ideas.

2. Opinions of doctrine

Efforts to structure procedural steps taking place in Public Admi-
nistration in a more complex way are not very frequent in literatu-
re. As we will find out, certain authors do not choose the procedural
point of view and as a matter of a fact, they traditionally debate the
“forms of Public Administration’s activity” structure.

Many years ago (and therefore, under different legal situation),
J. Bdrta analyzed procedural regulation in administrative law appli-
cable at that time where he regarded administrative procedure as “le-
gally requlated proceeding where subjective legal state of one or more specific
subjects is decided upon”.> He chose a limited opinion, i.e. one intended
only to legally regulated procedures. He reached a conclusion, then,
that there is a system of six relatively separate regulations of procedu-
re, namely:

1. General administrative procedure (under Actno. 71/1967 Coll.),

2. Taxes and fees procedure (under Act no. 337/1992 Coll., on ad-

ministration of taxes and fees),

3. Offences procedure (under Act no. 200/1990 Coll., on offences),

4. Procedure under audit code of Supreme Audit Office (under

Act no. 166/1993 Coll., on Supreme Audit Office),

1 In details see e.g. SLADECEK, Vladimir. Obecné sprivni privo. 2. vydéani. Praha:
ASPI - Wolters Kluwer, 2009. p. 245 et seq.

2 Seeibid. p. 246.

3 BARTA, Jan. Systém procesnich tprav v platném spravnim pravu. In: Prdvnik,
1995, ¢. 3. p. 194 et seq.
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5. Procedure under general control code (under Act no. 552/1991
Coll., on state control) and

6. Procedure under government decree no. 150/158 O.p., on settle-

ment of complaints, announcement and motions of workers.*

In the last edition of his textbook, P. Priicha describes legal and
non-legal, if you like, organizational forms of Public Administration’s
realization® which he further divides.

Legal forms of Public Administration’s realization are further di-
vided into:

1. normative administrative acts,
individual administrative acts,
internal administrative acts,
individual service acts,
measures with common nature,
public law contracts and
factual acts with direct legal consequences.

Organizational forms of Public Administration’s realization are di-
vided in two groups of activities: 1. operatively-organizational and 2.
materially-technical.®

In the new edition of her administrative procedural law textbook,
S. Skulovd distinguishes procedural forms of Public Administration’s
realization, namely internal and external. These belong in the group
of external ones:

1. procedure of rendering normative administrative acts,

2. procedure of rendering individual administrative acts,

3. procedure of concluding administrative law agreements.

NGk w

And these belong in the group of internal ones:

1. procedure of rendering internal normative administrative acts,
2. procedure of rendering internal individual directions.”

In the textbook of Prague faculty, D. Hendrych offers various po-
ints of view as to the division of administrative activities forms. For

4  BARTA, Jan. supra note 3. p. 195. Each regulation is further analyzed in detail by
the author.

5  PRUCHA, Petr. Sprivni privo (obecnd &ist). Brno: Masarykova Univerzita a nakl.
Doplnék, 2007. p. 262 et seq.

6  PRUCHA, Petr. supra note 5. p. 266 et seq.

7  SKULOVA, Sotia. Spravni pravo procesni, pojem a podstata. In: SKULOVA, Sotia
a kol. Spraoni privo procesni. Plzeti: Ales Cenék, 2008. p. 18 et seq.
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instance, one perspective is whether certain act of Public Adminis-
tration may have legal consequences or not, another one being their
legal liability or the extent of their legal significance and expediency.®
He rejects dividing administrative activities into legal and non-legal,
“because all forms of administrative activities (i.e. including factual acts)
may only be applied in Public Administration, if they have a legal basis”.°
He further submits that forms of administrative activities may be abs-
tract or factual, if need be, combination of both, unilateral or bi- and
multilateral.'?’As far as a more elaborate structure of administrative
activities forms is concerned, D. Hendrych basically refers to other
parts; therefore some sort of classification arises from the names of
following chapters."

3. Classification of Public Administration’s procedures

If we are to attempt defining basic groups of rules related to ac-
tions of Public Administration, before we classify all the possible
procedures it is firstly necessary to point to basic principles of Public
Administrators set in s. 2-8 of Administrative Procedure Code.'> These

8  HENDRYCH, Dusan. Obecné k problematice spravni ¢innosti a jejich formam.
In: HENDRYCH, Dusan a kol. Sprdvni privo. Obecnd ¢dst. Praha: C.H. Beck, 2009.

p- 185 et seq.
9  Ibid. p. 186.
10  Ibid.

11 Le. Legal regulations and other abstract forms of administrative activity (chapter
VIIL.), Administrative acts (chapter IX.), Public law contracts (chapter X.), Factual
and compulsive acts (chapter XI.), Other acts (chapter XII.), Administrative super-
vision (chapter XIIL). Public use (chapter XIV.) and Expropriation and restriction
of ownership rights (chapter XV.), which are included in part called Public Admi-
nistration’s activity kind of deviate from such a concept of administrative activity
forms.

12 Itis possible to specify these principles. In my opinion, they are expression of these
principles: 1. principle of legality, if you like lawfulness (s. 2 (1) APC), 2. principle
of legal purpose of action, which includes the principle of adequate (limited) ad-
ministrative discretion (s. 2 (2) APC), 3. principle of protection of acquired rights
and lawful interests (s. 2 (3) APC), 4. principle of proportionality (s. 2 (3) APC), 5.
principle of public interest protection (s. 2 (4) APC), 6. principle of legitimate ex-
pectation (s. 2 (4) APC), 7. principle of limited material truth (s. 3 APC), 8. principle
of Public Administration as a service to public (s. 4 APC), which includes ,sub-
principles” of politeness and courtesy of official persons (s. 4 (1) APC), adequate
instruction on rights and duties (s. 4 (2) APC), duty to inform about forthcoming
acts, if you like “non-stupendousness” (s. 4 (3) APC), 9. principle of peaceful re-
solution of discrepancies (s. 5 APC), 10. principle of speed, if you like deciding

20



principles are mandatory for all the Public Administration’s activities.
However, it is not an exhaustive list, additional principles arise from
special laws, and “guiding” principles of Public Administration’s ac-
tivities are necessarily found at the constitutional level.”

When we mention that there exists a duty of Public Administration
bodies to uphold these principles, it means that they are related to all
groups of procedure given below.

1. Procedures related to rendering administrative acts

As indicated in the opening, Public Administration’s fundamental
activity is procedure taking place while administrative acts (decisions) are
rendered. This procedure is regulated by APC, mainly in second and
third part, however, there are many special laws which in accordance
with s. 1 (2) APC set various deviations and therefore the use of APC
is only subsidiary.

Even cases in which the use of APC is (for some reason) excluded
belong into this group.'

Obviously, it might be possible to detach proceedings on offences
—as a “penal” proceeding which makes it very specific — and thus cre-
ate a separate group of procedures.

2. Procedures related to public law contracts

Procedures related to public law contracts form another autonomous
group. They are concerned with kinds of public law contracts, their
conclusion, review, changes and settlement of related disputes. Ge-

without delay (s. 6 (1) APC), 11. principle of economy (s. 6 (2) APC), 12. principle of
minimal disturbance of concerned persons (s. 6 (2) APC), 13. Principle of procedu-
ral equality and impartiality (s. 7 (1) APC), 14. principle of coordinating activities
within the administrative body (s. 8 (1) APC), 15. principle of concerned person’s
duty to provide certain information (§ 8 (1) APC) and 16. principle of administrati-
ve bodies collaboration (s. 8 (2) APC). For different description of these principles,
see e.g. VEDRAL, Josef. Spravni #id. Komentdr. Praha: Bova Polygon, 2006. p. 45 et
seq. SKULOVA, Soria. supra note 7. p. 57 et seq.

13 Out of aregular legislation, let us mention e.g. the principle of open administration
(Act no. 106/1999 Coll., act on free access to information). As far as the constitutio-
nal regulation is concerned, we may mention principle of (not only) administration
bound by law (Art. 2 (3) Constitution, or if you like Art. 2 (2) Charter) or the princi-
ple of a possibility to revise administrative decisions in administrative justice (Art.
36 (2) Charter).

14 See also s. 177 APC. Sometimes it might be disputable, if administrative act has
really been rendered; such act would probably belong to the group sub 8, then.
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neral regulation, which was “in stress” initially included in munici-
palities act (because the new procedural code had not been enacted,
yet), is nowadays given by APC (the fifth part). Particular public law
contracts, especially their requirements, in some cases even deviations
from the general regulation, are set in municipalities act and a number
of other laws.

3. Procedures related to rendering opinions, certificates and communications

Procedures related to rendering opinions, certificates and communicati-
ons are regulated by APC in the fourth part, however, explicitly stated
provisions from the second and the third part (s. 154 APC) are applied
likewise.

4. Procedures related to measures with common nature

Procedures related to measures with common nature may be classed
with another group which covers both process of their creation, an-
nouncement and review (the sixth part of APC). Question of annul-
ment of measures with common nature is not an issue of Public Ad-
ministration because it belongs within the authority of the Supreme
Administrative Courts (s. 101a et seq. of the Code of Administrative
Justice).t

5. Procedures related to performance of administrative supervision and
similar activities

Even though procedures related to performance of administrative super-
vision and similar activities are mainly regulated by only a fragment of
originally a federal Act no. 552/1991 Coll., on state control (so-called
control code), respective analogical procedures are nevertheless regu-
lated by quite a number of special laws. The goal is to set out specific
rights or remedies necessary for effective performance of supervision
in particular area."”

15 See also Act no. 183/2006 Coll., building act (s. 76 (3) - 5, s. 116), Act no. 553/1991
Coll., on municipal police (s. 3a, 3b), Act no. 435/2004 Coll., on employment (s. 113
et seq.). In details see SLADECEK, Vladimir. supra note 1. p. 163 et seq.

16 In details see e.g. SLADECEK, Vladimir. supra note 1. p. 157 et seq.

17 E.g. Actno. 326/2004 Coll., on medical plant care, Act no. 166/1999 Coll., on veteri-
nary care, Act no. 146/2002 Coll., on the government agricultural and food inspe-
ction authority.
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Performance of supervision over territorial self-governing units
in both self-administration and in performing state administration
(transferred competence) seems to be a special form of Public Admi-
nistration control. Regulation is to be found in municipalities act and
in regions act.®

Financial control and also probably service supervision may be in-
cluded in this group.

6. Other legally regulated procedures

This group which is a sort of unimaginatively called other legally
regulated procedures, encompasses plenty of legally (relatively closely)
regulated procedures of Public Administration which do not lead to
rendering a decision. Therefore, they are not administrative processes
in the legal sense of the word. For example, let us note providing in-
formation," discussing a petition or dealing with complaints.’

Immediate interventions and other compulsive and execution acts
may be mentioned here.?

7. Procedures related to creation of legal and internal rules

Procedures related to creation of legal and internal rules, including their
publication are legally — except of constitutional grounds — regulated
in a minimum. Natural, general constitutional framework is provided
by the Constitution: there are a lot of provisions which are more or
less connected to the law-making,? especially Art. 39, Art. 78, Art. 79
(3) and Art. 104 (3) are of relevant significance. As far as the Charter
is concerned, it may be noted that it contains explicit and relatively
specific directions of constitutional law-maker for the ordinary law-
maker including the very legislator.”

18 In details to administrative supervision and supervision over territorial self-gover-
ning units, see SLADECEK, Vladimir. supra note 1. p. 215 et seq.

19 However, if a competent mandatory subject refuses to provide demanded infor-
mation, it must render a decision on rejecting a motion for providing information
(s. 15 Act no. 106/1999 Coll., on free access to information).

20 In details see Act no. 85/1990 Sb., on petition rights and APC (s. 175).

21 E.g.immediate interventions under Act no. 13/1993 Coll., customs act or under Act
no. 273/2008 Coll., on Police of the Czech Republic. As to other compulsive acts,
plenty of them are regulated in APC: arraignment (s. 60), banishing from the venue
of act (s. 63), vacation (s. 121 et seq.), taking away of a movable (s. 125).

22 See especially Art. 2 (3) and (4), Art. 3, 9, 10, Art. 15(1), Art. 33, Art. 39-52, Art. 78,
Art. 79 (3), Art. 87-89, Art. 104 (3), Art. 112.

23 See especially Art. 2 to 4 and further provisions containing reservation of law or di-
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Certain laws, namely Act No. 2/1969 Coll., on the establishment
of ministries and other central government authorities of the Czech
Republic, Act No. 309/1999 Coll., on the collection of acts and the col-
lection of international treaties, municipalities Act and the regions act
contain only a very fragmentary regulation. Elaborate frame of the
process of law-making is covered by an internal regulation: Govern-
ment legislative rules.” Procedures related to internal law-making are
an object of internal regulations of Public Administration bodies (that
concerns especially central administrative bodies).

8. Procedures legally not requlated or requlated in minimum by proce-
dural laws

Probably the most extensive and the most varied area of procedu-
res may be subsumed under the term procedures legally not regulated or
regulated in minimum by procedural laws. It is a blind line of factual acts
and procedures of various complexity and different legal relevance.

The group of at least partially regulated procedures is classed with,
e.g. process of verification and legalization, ®several evidentiary or
registration acts, collection and administration of data registries (evi-
dences) and providing data out of them. Let us name, e.g. evidence of
municipal legislation (s. 12 (4) of the municipalities Act), administra-
tion of the trade register, entering and providing data out of this re-
gister,® administration, entries, excerpts, transcripts and copies out of
land registry,”creation, elaboration, transfer and use of information.*

As an example of an act (even a rumored decision) where the pro-
cedure is not regulated anyhow, creation of certain “institutions” of
Public Administration may be mentioned.”

rect restrictions addressed to the law-maker. As to that, in details see SLADECEK,
Vladimir. supra note 1. p. 78 et seq.

24 In details see SLADECEK, Vladimir. supra note 1. p. 80 et seq.

25 Comp. Act no. 21/2006 Sb., on verification of conformity of a duplicate or a copy
with a document and on verification of authenticity of a signature.

26 Comp. s. 60 Act no. 455/1991 Coll., trade licensing act.

27 Comp. s. 5 and 22 Act no. 344/1992 Coll., on land registry of the Czech Repub-
lic (land registry act) and Act no. 265/1992 Sb., on registration of proprietary and
other material rights to real estates.

28 Actno. 106/1999 Sb., on free access to information.

29 Comp. e.g.s.4b Actno. 252/1997 Coll., on agriculture, under which the Ministry of
agriculture “may by a decision, in cases worthy of special consideration, reasoned
by public interest, establish a research institution, educational institution or muse-
um, all that as State benefit organization.”
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This group contains even non-paramount acts of Public Adminis-
tration which is a not properly catalogued, vast set of various acts
and activities which are an expression of Public Administration’s care
function. Such activities of Public Administration are regulated to
a certain extent (although not in a very detailed way) in a number of
laws which belong to a special part of administrative law. I think that
all non-paramount, care activities do not need to have a particular
legal basis.®

For example, area of health care (activities related to care in public
medical institutions) or the social area (acts necessary to the perfor-
mance of care in varied institutions, e.g. hospices, rest homes etc.).
Public Administration plays a significant role also in the area of edu-
cation, i.e. in securing of basic schools functioning, in the material
support and in directing secondary schools and in financing of state
and public universities (legal basis is clearly set in the latter ones, ne-
vertheless, specific procedures are not regulated principally).

In connection with legally unregulated procedures of Public Ad-
ministration, it is necessary to mention s. 158 (1) APC which states
that provisions of the fourth part of APC “shall be used accordingly if the
administrative body conducts acts other than those requlated in the first part,
the third part, the fifth part, the sixth part or this part”. Part four of APC -
as mentioned above —regulates procedures related to opinions, certifi-
cates and communications. They are relatively formalized procedures
which means that analogical use of this part on “other acts” will be
problematic because the majority of acts classed with this group is of
factual, simple and short action nature.

9. Procedure related to tax issues

As the last one, it is needful to mention procedures related to tax is-
sues governed by Actno. 337/1992 Coll., on the administration of taxes
and fees. This issue is analyzed in the doctrine of financial law.

30  Contradiction with constitutionally given limits of performing public (state)
power is only illusory, in my opinion. Although accordingly to Art. 2 (3) Consti-
tution, state power shall “be applied only in cases, within limits and by methods defined
by law”, but at the same time this provision states that “state power shall serve all
citizens”. Furthermore, we have to take into account the fact that the Czech Re-
publicis based on respect for the rights and freedoms of man and citizen (Art. 1 (1)
Constitution). Briefly summarized: non-paramount, care activity, i.e. activity “for
the good” of a person, cannot be considered as “application” of public power but
as a “service” to citizens. Besides, it is similar with the use of analogy in adminis-
trative law. See SLADECEK, Vladimir. supra note 1. p. 152 et seq.
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4. Conclusion

What to say in the end? Submitted classification of Public Admi-
nistration’s procedures is to a certain extent subjective and naturally,
it is not the only possible approach to this issue (see sub. II.). as indica-
ted above, it is surely possible to consider a more exact classification.

We may conclude that this submission only concerns and outline
of the issue which requires further elaboration or questions that have
to be answered by experts.
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Vyznam zakladnich zasad ¢innosti spravnich organti
dle ceského spravniho fadu

JUDry. Veronika Tomoszkovd, Ph.D.

Anotace: Verejnd sprava je institucionalnim ramcem pro fungovani lidské
spolecnosti a souborem verejnopravnich uikolii pro zabezpeceni potreb ve-
Fejnosti. Radny vykon verejné spravy je jednim ze zdkladnich predpokladii
a pozadavkii pro udrzitelny rozvoj lidskeé spolecnosti. V zajmu dosazeni udrzi-
telného rozvoje jsou na verejnou spravu kladeny vysoké pozadavky tykajici se
kvality cinnosti a rozhodovani. Tyto pozadavky jsou shrnuty v konceptu dobré
spravy, ktery se v ceskem spravnim radu z roku 2004 jasné projevil v podobé
zasad cinnosti sprdavnich organii zakotvenych v ustanoveni § 2-8.

Klicova slova: zdasady cinnosti spravnich orgdami, dobrad sprava, udrzitelny
r0zV0j.

1. Uvod

Koncept udrzitelného rozvoje apeluje na fadny vykon veiejné spra-
vy a povazuije jej za jeden ze zakladnich pfedpokladti a pozadavki pro
udrzitelny rozvoj lidské spolecnosti. V zajmu dosazeni udrzitelného
rozvoje jsou na vefejnou spravu kladeny vysoké pozadavky tykajici se
kvality ¢innosti a rozhodovani.! Tyto pozadavky jsou shrnuty v kon-
ceptu dobré spravy, ktery neni v oblasti vefejné spravy a spravniho
prava novym pojmem. Jednd se o nejcastéji zminiovany standard kvali-
ty ¢innosti vefejné spravy, kterému se vsak teorie vénuje vice nez pra-
xe.? O co je snadnéjsi o dobré spravé hovoiit, o to tézsi je aplikovat ji
v praxi.

Ani v teorii, natoz pak v praxi se nehovofi o irsim kontextu dobré
spravy. Zmény, kterymi vefejna sprava prochazi, maji Sirsi souvislos-
ti a v celospolecenském méfitku je jejich cilem pfispét k udrzitelnosti
lidské spolecnosti. Dobrou spravu je v této souvislosti nutno vnimat
nejen jako momentalni a docasny trend, ale jako dlouhodoby standard,
ktery souvisi se zakladnimi zadsadami demokratického pravniho statu.

1 Srov. KADECKA, Stanislav a kol. Sprdvni fad. Praha: ASPI, 2006. s. 32.

2 Viz napt. SKULOVA, Sona. Principy dobré spravy jako soucast modernizace ve-
fejné spravy. In: Privnik, 2005, &. 6. s. 553-585. HRABCOVA, Dana. Principy dobré
spravy. Sbornik prispévkii prednesenych na pracovni konferenci. Brno: Masarykova uni-
verzita, 2006. POMAHAC, Richard. Spravni spravedlInost. In: Prdvnik, 2005, ¢. 5.
s. 433-451.
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Hlavni tloha organti vefejné spravy v procesu prosazovani udrzi-
telného rozvoje je dodrzovat a aplikovat principy dobré spravy, které
se v eském pravnim fadu zrcadli nejen v Ustavé a v ratifikovanych
mezinarodnich smlouvach, ale také ve spravnim fadu jako zdkladnim
pravnim predpisu pro oblast vefejné spravy. V kontextu udrzitelného
rozvoje by vefejna sprava méla byt dobra ve smyslu kvality a efektivity
vykonu spravnich ¢innosti a respektu k zédkladnim pravtim a svobo-
dam jednotlivce. Zaroven by vefejna sprava méla byt zodpovédna, ne-
bot i ona nese svtjj dil odpovédnosti za posun k udrzitelnému rozvoji.

2. Dobra sprava jako predpoklad udrzZitelného rozvoje

Oblast vefejné spravy je pro dosazeni udrZziteIného rozvoje lidské
spole¢nost naprosto klicova. Vefejna sprava totiz funguje jako pro-
dlouzena rukou statu, ktera ovliviiuje kazdodenni Zivot jednotlivet,
a to od narozeni az do smrti, a dotyka se svou rozhodovaci ¢innosti
fady zakladnich prav a svobod. Proto jsou na ni kladeny vysoké po-
zadavky tykajici se kvality a efektivity spravnich c¢innosti a ochrany
zakladnich prav a svobod jednotlivce. Tyto pozadavky jsou v oblasti
vefejné spravy shrnuty pod pojem dobra spravy. Tzv. dobrd sprava
(good administration) vychazi ze sirsiho konceptu tzv. dobrého vladnu-
ti (good governance), ktery oznacuje fadny a spravedlivy vykon vefejné
moci, respektujici plné zdkladni prava a svobody jednotlivce. Dobra
sprava formuluje zakladni zasady pro fadny a spravedlivy vykon ve-
fejné spravy jako soucasti vykonné moci.

Ve svétle konceptu dobrého vladnuti a dobré spravy by vefejna
sprava v demokratickych statech, kde lid je zdrojem veskeré moci,
méla byt pfedevsim sluzbou vefejnosti. Méla by v zajmu udrzitelného
rozvoje umoznit ticast vefejnosti na spravé a rozhodovani ve vefejné
spravé, byt transparentni, zodpovédna, spravedlivd, efektivné vyu-
zivat své zdroje a vychazet strikiné ze zasady pravnosti a tcty k lid-
skym praviim a svobodam.? Dle zasad dobré spravy by vefejna sprava
pfi svém rozhodovani méla zarucit, ze politické, socialni a ekonomic-
ké priority jsou zaloZeny na Sirokém konsenzu vefejnosti a respektu-
ji zadsady ochrany zivotniho prostfedi jako nenahraditelného zazemi
pro zivot a zasobarnu dtilezitych pfirodnich zdrojti.

3 Viz Executive Summary. Governance for Sustainable Human Development. A UNDP
Policy Document. United Nations Development Programme January 1997. http://
mirror.undp.org/magnet/policy/default.htm.
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Dil¢i zasady dobré vefejné spravy byly formulovany jiz na pfe-
lomu 19. a 20. stoleti, a dale rozvinuty v dokumentech Rady Evropy
a v rozhodovaci ¢innosti Evropského soudu pro lidska prava a Ev-
ropského soudniho dvora. Komplexni ramec ziskaly zasady dobré
spravy s formulaci konceptu dobrého vladnuti, ktery byl na sklonku
80. let 20. stoleti formulovan mezinarodnimi finan¢nimi a rozvojovy-
mi institucemi (napf. Svétovou bankou nebo Mezindrodnim méno-
vym fondem).* Standardy prosazované v konceptu dobrého vladnuti
a dobré spravy se na pocatku 90. let 20. stoleti staly vyznamnou sou-
c¢asti obecného konceptu rozvoje lidské spolecnosti, ktery je oznaco-
van jako udrzitelny rozvoj (sustainable development).

Koncept udrzitelného rozvoje vznikl na mezinarodni urovni
v souvislosti s nartistajicim uvédoménim, Ze pfirodni zdroje jsou limi-
tované a Ze je tfeba je vyuzivat racionalné a Setrné tak, aby byl zajistén
ekonomicky a socialni rozvoj soucasné generace, ale i generaci bu-
doucich. Udrzitelny rozvoj se stal globalnim pojmem az po konferenci
OSN o zivotnim prostfedi a rozvoji, kterd se konala v Riu de Janieru
v roce 1992 a v soucasnosti je povazovan za nejzasadnéjsi a nevyhnu-
telny model rozvoje lidské spolecnosti.

Udrzitelny rozvoj neni mozné vnimat jako pouhy cil, ale jako dy-
namicky, kontinualni proces, ktery udava jednotny ramec pro veske-
rou lidskou ¢innost a harmonizuje ji s pozadavky ochrany Zivotniho
prostfedi. Udrzitelny rozvoj na vstupu vyzaduje, aby byly stanoveny
zakladni zasady, indikatory, postupy, pravidla (nejlépe pravneé zavaz-
na), jak udrzitelnost implementovat, a vychozi hodnoty, které je v za-
jmu spolecnosti tfeba chranit a rozvijet. Na vystupu vyzaduje tento
proces efektivni nastroje sledovani a hodnoceni dosazeného stupné
udrzitelnosti, které zajisti jeho kontinuitu.

Implementace a prosazovani udrzitelného rozvoje jsou nepred-
stavitelné bez zapojeni politickych a pravnich néstroji. Udrzitelny
rozvoj z mezindrodni tirovné plisobi na evropskou i narodni politiku
a pronika skrze né do legislativy na vSech trovnich. Klade na politiku
jakozto vykon vefejné moci vysoké naroky, které jsou shrnuty ve vyse
jiz uvedeném konceptu dobrého vladnuti (good governance).

Dobrou spravu jako jednu ze stéZejnich zasad udrzitelného roz-
voje uvadi tzv. Deklarace o zasadach mezindrodniho prava vztahuji-
4  CORDONIER SEGGER, Marie-Claire — KHALFAN, Ashfaq. Sustainable Develop-

ment Law. Principles, Practices & Prospectives. New York: Oxford University Press,
2004. s. 168.
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cich se k udrzitelnému rozvoji®, ktera byla pfijata v roce 2002 v New
Delhi z iniciativy Mezinarodni pravni asociace (International Law As-
sociation — ILA), konkrétné Komise pro pravni aspekty udrzitelného
rozvoje. Deklarace z New Delhi obsahuje vedle principu dobré spravy
dalsich Sest principt udrzitelného rozvoje, mezi néz fadi mj. také po-
vinnost statli zajistit udrzitelné vyuzivani pfirodnich zdrojd, princip
predbézné opatrnosti ve vztahu k lidskému zdravi, pfirodnim zdroja
a ekosystémiim a princip ucasti vefejnosti a pristupu k informacim
a soudtim.®

Dobrd sprava je sama o sobé, podobné jako udrzitelny rozvoj,
obecnym konceptem, jehoz obsah je blize konkretizovan pomoci dil-
¢ich zasad. Jednim z vyznamnych dokumentti, které shrnuji nejdiile-
fejné spravé.” Z tohoto doporuceni vyplyva, Ze dobra vefejna sprava
by méla byt zajisténa kvalitni legislativou a Ze zavisi také na kvalité
spravniho aparatu. Doporuceni stanovi zdkladni pravidla a zasady,
které by za ticelem dosazeni dobré vefejné spravy mély ve vztahu
k soukromym osobam uplatriovat organy vefejné spravy. Mezi zasa-
dy dobré spravy fadi doporuceni zasadu zakonnosti, resp. pravnosti,
zasadu rovnosti a nestrannosti, zasada proporcionality, pravni jistoty,
zasadu participace a konani v pfiméfené casové lhiité, zasadu ucty
k soukromi a transparentnosti.

Ackoli nejsou doporuceni Rady Evropy pravné zavazna, a to ani
pro clenské staty Rady Evropy, presto je vliv téchto dokumentti neza-
nedbatelny.® Dokumenty Rady Evropy totiz formuluji standard, ktery
vychazi z konsensudlniho zakladu spole¢ného pro vsechny clenské
staty.’ V evropském pravnim prostoru jsou dokumenty Rady Evropy
dtilezitym referen¢nim ramcem pro zakonodarce, soudy i pro oblast
vefejné spravy.

5  New Delhi Declaration on the Principles of International Law Relating to Sustainable
Development.

6  Ke kazdému z principti blize viz CORDONIER SEGGER, Marie-Claire — KHAL-
FAN, Ashfaq. op.cit. s. 99 an.

7 Doporuceni Vyboru ministrti Rady Evropy ¢. (2007)7 o dobré vefejné spravé, pri-
jaté Vyborem ministrti clenskych zemi Rady Evropy dne 20. ¢ervna 2007.

8  Srov. SKULOVA, Sotia. Zakladni zésady ¢innosti spravnich organt. In: KADEC-
KA, Stanislav a kol. op. cit. s. 33.

9  Srov. SKULOVA, Sotia. Zékladni zésady ¢innosti spravnich organt. In: KADEC-
KA, Stanislav a kol. op.cit. s. 38.
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Z pravné zavaznych mezinarodnich imluv ma pro oblast vefejné
spravy nepochybny vyznam tzv. Aarhuska umluva®, ktera zakotvuje
nékteré principy dobré spravy pro tsek ochrany zivotniho prostie-
di. Jedna se zejména o princip otevfenosti a transparentnosti vetej-
né spravy, dale o princip ucasti vefejnosti na vykonu vefejné spravy
a pristupu k informacim a k pravni ochrané.

Preambule Aarhuské umluvy stanovi, ze lepsi piistup k environ-
mentdlnim informacim a ucast vefejnosti na rozhodovani ve vécech
zivotniho prostfedi zvysuje kvalitu rozhodnuti a jejich prosazova-
ni, pfispiva ke zvySovani povédomi vefejnosti o otdzkach zivotniho
prostfedi, poskytuje vefejnosti prilezitost vyjadfit své obavy a zajmy
a umoznuje organim vefejné spravy brat tyto obavy a zajmy nalezité
v uvahu.

Preambule déle uvadi, ze ,ve vsech odvétvich vefejné spravy je Zadou-
ci transparentnost” a vyzyva ,zikonodarné organy k uplatriovdani principii
této timluvy ve svych postupech”. Za dtlezitou poklada ,plnou integraci
environmentdlnich hledisek do rozhodovdni sprdvnich vfadii a z toho ply-
nouci nutnost, aby orgdny vefejné spravy mély k dispozici piesné, 1iplné
a aktudlni informace o Zivotnim prostiedi”.

Ackoli se soudni judikatura v této oblasti znacné lisi, je Aarhuska
umluva jedna z mala pradvné zdvaznych mezindrodnich dokumentt,
které se lze u narodnich soudti dovolavat pfimo, vcetné ustanoveni,
ktera zakotvuji principy dobré spravy.!! Jinak jsou ostatni mezinarod-
ni dokumenty z hlediska prosaditelnosti zasad dobré spravy pomérné
bezzubé. Zalezi tak na vuli narodniho zakonodarce, zda bude stan-
dard dobré spravy promitnut do vnitrostatni legislativy.

V Ceském pravnim fadu se zasady dobré spravy podarilo prosadit
do jednoho z nejzasadnéjsich predpist pro oblast vefejné spravy, a to
do spravniho fadu, konkrétné do ustanoveni § 2-8, které upravuji tzv.
zakladni zasady c¢innosti spravnich organti.

10 Umluva o pistupu k informacim, Géasti vefejnosti na rozhodovani a p¥istupu k
pravni ochrané v otazkach zivotniho prostredi vyhlasena pod ¢. 124/2004 Sb. m. s.

11  Pfimou pouzitelnost Aarhuské timluvy pripustil Nejvyssi spravni soud predevsim
ve svém rozhodnuti ze dne 18. 7. 2006 ¢. j. 1 Ao 1/2006-74, publikovany ve Sbirce
rozhodnuti Nejvyssiho spravniho soudu pod ¢. 968/2006.
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3. Zasady ¢innosti spravnich organi a jejich vyznam pro
dobrou spravu

Jak jiz bylo uvedeno vyse, upravuje spravni fad z roku 2004 (dale
jen ,spravni fad”) v ustanoveni § 2-8 tzv. zakladni zdsady cinnosti
spravnich organd.” Tyto zasady koresponduji s obecné formulovany-
mi zadsadami dobré spravy a vychazi v mnohém z konceptu dobrého
vladnuti.

Zakotveni zakladnich zasad ¢innosti spravnich organti na zakonné
arovni je jednoznacné pozitivnim krokem smérem ke zkvalitnéni ve-
fejné spravy. I pfed ucinnosti spravniho fadu byla ¢innost spravnich
organti ovladana urcitymi zasadami, které se ve vétsiné shoduji se za-
sadami z ustanoveni § 2-8 spravniho fadu. Zasady ¢innosti spravnich
organti viak bylo nutno pomérné slozité odvozovat jednak z Ustavy
Ceské republiky (¢l. 1), déle z tzv. legitimniho ocekavani spole¢nosti
o fadném fungovani vefejné spravy a v neposledni fadé také z rtiz-
nych mezinarodnich prament, zejména z doporuceni a rezoluci Rady
Evropy a z rozhodovaci ¢innosti Evropského soudu pro lidska prava
a Evropského soudniho dvora.** Tyto prameny i nadale funguji jako
Sirsi referencni ramec pro posouzeni spravnosti postupti a rozhodo-
vani ve verfejné sprave.'

Zakladni zasady c¢innosti spravnich organti zakotvené ve sprav-
nim fadu plni dvé dtilezité funkce. Jedna se o pravné zavazné meéfit-
ko spravnosti postupti a rozhodovani spravnich organti. Slouzi vsak
také jako dtilezité interpretacni voditko pfi systematickém vykladu
pravnich norem z oblasti spravniho prava.' Jejich vyznam navic roste
s pribyvajici judikaturou soudti, které ve svych rozhodnutich na za-
kladni zasady odkazuji. Dtilezitou roli pfitom sehravaji zejména Nej-

12 Zéakon ¢. 500/2004 Sb., spravni fad, v platném znéni.

13 Ackoli pfed ucinnosti spravniho fadu z roku 2004 nebyly zakladni zasady ¢innosti
spravnich organti zakotveny na zakonné trovni, daly se vyvodit jednak z ¢l. 1
Ustavy Ceské republiky, dale pak z dokumentti Rady Evropy a z legitimniho oce-
kévani o kvalité fungovéni vetejné spravy. CERNY, Pavel - DOHNAL, Vitézslav
— KORBEL, Frantisek — PROKOP, Martin. Priivodce novym sprivnim fddem. Praha:
Linde, 2006. s. 37.

14 CERNY, Pavel - DOHNAL, Vitézslav — KORBEL, Frantiek — PROKOP, Martin.
op. cit. s. 37.

15 SKULOVA, Sotia. Zakladni zdsady &innosti spravnich organd. In: KADECKA, Sta-
nislav a kol. op. cit. s. 36.

16 SKULOVA, Sofia. Zakladni zésady &innosti spravnich organt. In: KADECKA,
Stanislav a kol. op. cit. s. 34, 36.
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vy$si spravni soud a Ustavni soud, které zavazuiji nizéi soudy k po-
uziti zakladnich zéasad jako kritérii pfezkumu rozhodovaci ¢innosti
spravnich organt."”

Ackoli je spravni fad primarné procesni predpis, upravuje ved-
le procesnich zasad také hmotnépravni zasady, které se uplatnuji
pri veskeré cinnosti organti vefejné spravy. Jednim z dtivodi, proc¢
se hmotnépravni zasady cinnosti spravnich organti objevily pravé
ve spravnim fadu, je skutecnost, ze spravni fad je jedinym obecnym
piedpisem spoleénym pro oblast vefejné spravy. Zadny dal$i pravni
predpis by pro zakotveni zakladnich zasad ¢innosti spravnich organt
nebyl vhodnéjsi. Tyto zasady navic spravnimi fadu davaji hlubsi roz-
meér, protoze ,,maji sviij ziklad v mordlce a v poZadavku spravedlnosti” *®

Rozsah ptisobnosti zakladnich zasad je urcen rozsahem ptisobnosti
spravniho fadu. Zakladni zasady ovladaji veskerou ¢innost, rozhodo-
vani a postupy vsech vykonavatelt vefejné spravy. Zakladni zasady
¢innosti spravnich organt se tak nevztahuji pouze na klasické spravni
fizeni upravené v ¢asti druhé a tfeti spravniho fadu, ale pouziji seina
dalsi postupy upravené spravnim rfadem, tj. na vydavani vyjadfeni,
osvédceni a sdéleni dle casti ¢tvrté spravniho fadu, na postup pfijima-
ni vefejnopravnich smluv, pfi vydavani opatfeni obecné povahy a pii
vyfizovani stiznosti dle § 175 spravniho fadu.” V odborné literature
se dokonce uvadi, ze zadkladni zdsady se vztahuji také na normotvor-
nou ¢innost izemnich samospravnych celk.?

Kouzlo zakladnich zasad vSak spociva pifedevsim v tom, Ze rozsah
jejich plisobnosti neni omezen pouze rozsahem pusobnosti spravniho
fadu, ale je stanoven mnohem $ifeji. Dle ustanoveni § 177 spravni-
ho fadu se zakladni zasady ¢innosti spravnich organu vztahuji také
na postupy, které spravnim fadem upraveny nejsou. Dle odstavce 1 se
zakladni zasady pouziji i pfi postupech dle zvlastnich pravnich pfed-
pist, které sice aplikaci spravniho fadu vylucuji, avsak samy podobné
zasady nezakotvuji (§ 177 odst. 1). Zakladni zdsady je nutné apliko-
vat také pri dalSich postupech spravnich organt upravenych zvlast-
nim pravnim predpisem, na néz se spravni rad nevztahuje, a zvlast-
17 SKULOVA, Sotia. Zakladni zdsady &innosti spravnich organd. In: KADECKA, Sta-

nislav a kol. op. cit. s. 37. .

18 SKULOVA, Sona. Zakladni zasady ¢innosti spravnich organti. In: KADECKA, Sta-

nislav a kol. op. cit. s. 40.

19  Srov. VEDRAL, Josef. Sprivni 7dd. Komentdr. Praha: BOVA POLYGON, 2006. s. 46.

20 SKULOVA, Sotia. Zakladni zasady ¢innosti spravnich organti. In: KADECKA, Sta-
nislav a kol. op. cit. s. 34, 35.
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ni pravni predpis, ve kterém jsou zakotveny, nijak neupravuje svij
vztah ke spravnimu fadu (§ 177 odst. 2).

Vzhledem k tomu, Ze zakladni zasady jsou zakotveny v obecném
predpise, mohla by v budoucnu i pfes pravidlo ustanoveni § 177 vy-
vstat pochybnost o jejich uplatnéni v pfipad€, kdy by zvlastni pravni
predpis pouziti spravniho fadu zcela vylucoval. Odborna literatura se
vSak shoduji na tom, Ze i v tomto pfipadé by zakladni zdsady ¢innosti
spravnich organt definované ve spravnim fadu aplikovany byt mély,
a to s ohledem na jejich , materialné vyssi (istavni) pravni” silu.*!

V odborné literatufe se uvadi nasledujici vycet zakladnich zasad
¢innosti spravnich organt, na néz se vztahuje pravidlo ptisobnosti dle
§ 177 spravniho radu:

i) zasada zakonnosti (legality), resp. pravnosti (§ 2 odst. 1),

ii) zasada primeérenosti a subsidiarity (§ 2 odst. 3),

iii) zasada verejné spravy jako sluzby (§ 4)

iv) zasada zneuziti spravniho uvazeni a neurcitych pravnich

pojmu (§ 2 odst. 2),

v) zasada ochrany dobré viry a opravnénych zajmu (§ 2 odst. 3),

vi) zasada rovnosti a nestrannosti (§ 7),

vii) zdsada tcelnosti a souladu zvoleného feSeni s vefejnym

zajmem (§ 2 odst. 2, 4),

viii)zasada legitimniho ocekavani a predvidatelnosti (§ 2 odst. 4),

ix) zasada smirného vyfizeni sporné véci (§ 5),

x) zasada rychlosti a hospodarnosti (procesni ekonomie) (§ 6),

xi) zasada materialni pravdy (§ 3),

xii) zasada spoluprace spravnich organt v zajmu dobré spravy

(§8).=

Na tomto misté je nutné jesté poznamenat, Ze vycet zasad ¢innosti
spravnich organti uvedeny v ustanoveni § 2-8 spravniho fadu neni
uplny, dopliuji jej zasady z dalsich ustanoveni spravniho fadu a né-
které ustavni zasady souvisejici s SirSim konceptem dobrého vladnuti.

Obsahu jednotlivych zasad v tomto pfispévku nebude vénovana
pozornost, protoze tato problematika je tématem prispévku M. Peter-

21 VEDRAL, Josef. op. cit. s. 1013. CERNY, Pavel - DOHNAL, Vitézslav - KORBEL,
FrantiSek — PROKOP, Martin. op. cit. s. 38. SKULOVA, Sotia - PRUCHA, Petr —
HAVLAN, Petr - KADECKA, Stanislav. Sprdoni privo procesni. Praha: Eurolex Bo-
hemia, 2005. s. 34.

22 CERNY, Pavel - DOHNAL, Vitézslav — KORBEL, Frantiek — PROKOP, Martin.
op. cit. s. 38-55. KADECKA, Stanislav a kol. op. cit. s. 48-60. SKULOVA, Soria —
PRUCHA, Petr - HAVLAN, Petr - KADECKA, Stanislav. op. cit. s. 38-50.
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kové, ktery je rovnéz zvetfejnén v tomto cisle ¢asopisu Contemporary
Administrative Law Studies.

4. Zavér

Spravni fad tcinny od 1. ledna 2006 zakotvil nejen zasady sprav-
niho fizeni, ale v duchu konceptu dobré spravy uzakonil také zaklad-
ni zasady ¢innosti spravnich organti, které svou povahou mnohdy
presahuji procesni charakter spravniho fadu. Vyznam téchto zasad
se zvysuje v souvislosti s ustanovenim § 177 spravniho fadu, ktery
zdkladni zasady vztahuje nejen na klasické spravni fizeni a dalsi po-
stupy spravnich organti upravené spravnim fadem, ale i na postupy
dle zvlastnich pravnich predpisti, které sice aplikaci spravniho fadu
vylucuji, avSak samy podobné zasady nezakotvuji.

Zakladni zasady cinnosti spravnich organti zakotvené v ustanove-
ni § 2-8 predstavuji ve spojeni s § 177 spravniho fadu duleZity zakon-
ny ramec pro uplatiiovani principti dobré spravy v oblasti celé vetejné
spravy. Tato koncepce zakladnich zasad prispiva nejen k napliiova-
ni dobré spravy, ale i naplnovani SirSiho konceptu dobrého vladnuti
a k prosazovani zasad demokratického pravniho statu. V kone¢ném
dtisledku tak koncepce zdkladnich zasad ¢innosti spravnich organti
se Sirokou puisobnosti dle § 177 spravniho fadu pfispiva k implemen-
taci udrzitelného rozvoje. V tomto ohledu lze apelovat na celou oblast
vefejné spravy, aby spravni organy striktné dodrzovaly a aplikovaly
zasady dobré spravy stanovené v ustanoveni § 2-8 spravniho fadu,
protoze je to nejen jejich zakonna povinnost, ale i jejich dil pravni
a moralni odpovédnosti za udrZzitelny rozvoj soucasné i budouct lid-
ské spolecnosti.
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Importance of the basic principles of administrative
body’s operation according to the Czech Act on
Administrative Procedure

JUDry. Veronika Tomoszkovd, Ph.D.

Annotation: Public administration is an institutional framework for the
functioning of human society and it is a collection of public law tasks which
secure the needs of the community. Proper performance of Public adminis-
tration is one of the basic preconditions and requirements for the sustainable
development of human society. For the sake of sustainable development, Pu-
blic administration is taxed heavily in respect of quality of its operation and
decision-making. These requirements are summed up in the concept of good
administration which has been clearly expressed in the principles of admi-
nistrative body s operation provided in s. 2-8 of the Czech Administrative
Procedure Code (hereinafter “APC”) which is in force since 2006.

Keywords: principles of administrative body s operation, good administrati-
on, sustainable development.
1. Initial notes

Concept of sustainable development appeals to a proper perfor-
mance of Public administration as one of the basic preconditions and
requirements for the sustainable development of human society. For
the sake of sustainable development, Public administration is taxed
heavily in respect of quality of its operation and decision-making.!
These requirements are summed up in the concept of good adminis-
tration which is not new in the area of Public administration and ad-
ministrative law. It is the mostly mentioned quality standard of Pub-
lic administration’s operation, however, doctrine addresses it much
more than practice.” The easier it is to talk about good administration,
the harder it is to apply good administration in practice.

Not even the theory, let alone the practice, discusses good admi-
nistration in a broader context. Public administration comes through
1 See KADECKA, St'anislav et al. Sprdvni fdd. Praha: ASPI, 2006. p. 32.

2 Seee.g. SKULOVA, Sona. Principy dobré spravy jako souéést modernizace vefej-
né spravy. In: Pravnik, 2005, No. 6. p. 553-585. HRABCOVA, Dana. Principy dobré
sprdvy. Sbornik prispévkii prednesenyjch na pracovni konferenci. Brno: Masarykova uni-

verzita, 2006. POMAHAC, Richard. Spravni spravedlnost. In: Prdvnik, 2005, ¢. 5. p.
433-451.
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changes which have wider connection and in an all-society scale; their
goal is to contribute to the sustainability of human society. In this re-
spect, good administration must be regarded not only as an instanta-
neous and temporary trend but also as a long-time standard which is
related to the basic principles of democratic legal state.

Main task of the Public administration bodies in the process of pro-
moting sustainable development is to uphold and apply principles of
good administration which are reflected in Czech legal order not only
in the Constitution and ratified international treaties but also in APC
as the basic law for the area of Public administration. In the context
of sustainable development, Public administration ought to be good
in the sense of quality and efficiency of administrative activities per-
formance and respect to fundamental rights and freedoms of an indi-
vidual. At the same time, it ought to be responsible because it bears
a piece of liability in the advance to sustainable development.

2. Good administration as a precondition of sustainable
development

Area of Public administration is of key importance to reaching
sustainable development of human society. Public administration
works as a “prolonged hand” of the State which influences every-
day life of individuals from their birth until their death and by its
decision-making, it affects many fundamental rights and freedoms.
That is why there are high demands as to the quality and efficiency
of administrative activities and protection of fundamental rights and
freedoms of individuals. In the area of Public administration, these
requirements are summed up in the term of good administration. So-
called good administration arises out of a broader concept of so-called
good governance which determines proper and just performance of
Public power fully respecting fundamental rights and freedoms of in-
dividuals. Good administration formulates basic principles for proper
and just performance of Public administration as a part of Executive
power.

In the light of good administration and good governance concepts
in democratic states where the people are the source of all power,
above all, Public administration ought to be a service to the public.
For the sake of sustainable development, it should allow the public to
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participate on the administration and decision-making in Public ad-
ministration, it should be transparent, responsible and fair; it should
use its sources efficiently and strictly uphold principles of legality and
respect to human rights and freedoms.? In accordance with the prin-
ciple of good faith, in its decision-making, Public administration ou-
ght to secure that, political, social and economical priorities be based
on a wide consensus of the public and that they respect principles
of protecting the environment as an irreplaceable origins for life and
a reservoir of important natural sources.

Particular principles of good administration were formulated
already in the turning point of 19" and 20" century and they were
further developed in documents of Council of Europe and case law
of European Court of Human Rights and European Court of Justice.
Formulation of the concept of good governance gave a complex fra-
mework to the principles of good administration; it was formulated
by international financial and development institutions (e.g. World
Bank or International Monetary Fund)* in the end of 1980’s. In the be-
ginning of 1990’s, standards promoted in the concept of good gover-
nance became a significant part of a general concept of human socie-
ty’s development which is denominated as sustainable development.

Concept of sustainable development came into being at an inter-
national level in connection with growing appreciation of limits to
natural sources and realization of a need to use them rationally and
considerately in order to ensure economic and social development of
current generation and future generations. Sustainable development
became a global term after the United Nations Conference on Envi-
ronment and Development which took place in Rio de Janeiro in 1992
and currently it is regarded as the most fundamental and inevitable
model of human society’s development.

Sustainable development cannot be only considered as a goal but
also as a dynamic, continuous process which provides a unified fra-
mework for all human activity and it harmonizes this activity with
requirement of environment protection. As an input, sustainable de-

3 See Executive Summary. Governance for Sustainable Human Development. A UNDP
Policy Document. United Nations Development Programme January 1997. http://
mirror.undp.org/magnet/policy/default.htm.

4  CORDONIER SEGGER, Marie-Claire — KHALFAN, Ashfaq. Sustainable Develop-
ment Law. Principles, Practices & Prospectives. New York: Oxford University Press,
2004. p. 168.
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velopment demands basic principles, indicators, procedures, rules
(preferably legally binding) to implement sustainability and initial
values which have to be protected and evolved in the interest of the
society. As an output, this process demands efficient instruments for
observing and evaluating the reached level of sustainability which
ensures its continuum.

Implementation and promotion of sustainable development is in-
conceivable without involvement of political and legal instruments.
International level sustainable development impacts European and
national politics and through these it enters into legislation at all le-
vels. It has high level requirements to the performance of public power
and politics, all that is summed up in the concept of good governance
mentioned already above.

Good administration as one of the pivotal principles of sustainable
development is mentioned in so-called Declaration on the Principles
of International law relating to Sustainable Development, which was
agreed upon in 2002 in New Delhi pursuant to the initiative of Inter-
national Law Association — ILA, specifically Commission for legal as-
pects of sustainable development. In addition to the principle of good
administration, New Delhi declaration contains further six principles
of sustainable development, among others it includes the duty of the
states to secure sustainable use of natural sources, principle of preli-
minary care in relation to human health, natural sources and ecosys-
tems and principle of public’s participation and access to information
and courts.’

As well as the sustainable development, good administration itself
is a general concept which is closely specified by particular principles.
One of the important documents which summarize the most consi-
derable principles of good administration is the Council of Europe
Recommendation on the Good administration.® It results from this Re-
commendation that good administration should be ensured by qua-
lity legislation and that it is dependent on the quality of administra-
tive apparatus. Recommendation provides basic rules and principles
which should be applied by the administrative bodies in respect to

5 Regarding each of the principles see CORDONIER SEGGER, Marie-Claire —
KHALFAN, Ashfaq. supra note 4. p. 99 et seq.

6  Council of Europe Recommendation no. (2007)7 of the Committee of Ministers to
the member states on Good administration, adopted by the Committee of Minis-
ters on 20 July 2007.
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private persons in order to reach good Public administration. Among
the principles of good administration, recommendation includes the
principle of legality, principle of equality and impartiality, principle
of proportionality, legal certainty, principle of participation and acti-
on in an adequate period of time, principle of respect to privacy and
transparency.

Although recommendations of the Council of Europe are not legal-
ly binding even for the member states of the Council of Europe, influ-
ence of these documents is indispensable.” Documents of the Council
of Europe form standard which stems from consensual basis common
for all the member states.® In the European legal area, documents of
the Council of Europe are an important reference framework for legis-
lators, courts and the area of Public administration.

Among the legally binding international treaties, undoubtedly
a role of great importance is played by so-called Aarhus convention’
where certain principles of good administration in the branch of en-
vironment protection are embedded. It concerns mainly the principle
of directness and transparency of Public administration, additionally,
the principle of public’s participation on the performance of Public
administration and access to information and legal protection.

Preamble of the Aarhus convention states that improved access
to information and public participation in decision-making enhance
the quality and the implementation of decisions, contribute to public
awareness of environmental issues, give the public the opportunity to
express its concerns and enable public authorities to take due account
of such concerns.

Preamble further recognizes the “desirability of transparency in all
branches of Government”, and invites ,legislative bodies to implement the
principles of this Convention in their proceedings”.

It stresses the “importance of fully integrating environmental conside-
rations in governmental decision-making and the consequent need for public
authorities to be in possession of accurate, comprehensive and up-to-date en-
vironmental information”.

7  See. SKULOVA, Sonia. Z&kladni zésady Cinnosti spravnich orgéanii. In: KADECKA,
Stanislav et al. supra note 1. p. 33. 5

8  See. SKULOVA, Sona. Zakladni zasady ¢innosti spravnich organd. In: KADECKA,
Stanislav et al. supra note 1. p. 38.

9  Convention on access to information, public participation in decision-making and

access to justice in environmental matters published under no. 124/2004 Coll. Int.
tr.
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Although the courts’ judicature varies in this area, Aarhus conven-
tion is one of few legally binding international documents which may
be applied directly before national courts including the provisions
which set principles of good administration.’ Apart from this one,
all the other international documents are “toothless” from the view of
enforcement of good administration principles. Therefore it is up to
the national lawmaker whether or not the standard of good adminis-
tration is reflected in national legislation.

In Czech legal order, principles of good administration were suc-
cessfully established in one of the most essential laws for the area of
Public administration, i.e. in APC, namely in s. 2-8 which regulate so-
called basic principles of administrative bodies operation.

3. Principles of administrative bodies operation and their
relevance for good administration

As mentioned above, APC enacted in 2004'" regulates so-called
basic principles of administrative bodies operation in s. 2-8."> These
principles correspond with generally formulated principles of good
administration and in a wide range of aspects; they result from the
concept of good governance.

Embedding the principles of administrative bodies operation on
the statutory level is unambiguously a positive step forward to attri-
buting the Public administration with higher level of quality. Even
before the APC coming into force, operation of administrative bodies
was governed by certain principles, most of which are the same as
principles given in s. 2-8 APC. However, principles of administrative
bodies operation were complicatedly derived from the Constitution of
the Czech republic (Art. 1), further from so-called legitimate expecta-
tion of the society on proper functioning of Public administration

10 Direct applicability of Aarhus convention was admitted by Supreme Administra-
tive Court in its decision on 18. 7. 2006 no. 1 Ao 1/2006-74, published in the Collec-
tion of Supreme Administrative Court’s decisions under no. 968/2006.

11  Act No. 500/2004 Coll., Administrative Procedure Code, as amended.

12 Even though before the APC coming into force in 2004, the principles were not
enacted at a statutory level, they were deductable from Art.1 of the Constitution of
the Czech Republic and additionally from documents of the Council of Europe and
legitimate expectation on quality of Public administration’s functioning. CERNY,
Pavel - DOHNAL, Vitézslav — KORBEL, FrantiSek — PROKOP, Martin. Priivodce
novym spravnim fddem. Praha: Linde, 2006. p. 37.
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and last but not least, from various international sources, especially
recommendations and resolutions of the Council of Europe and the
case law of European Court of Human Rights and European Court of
Justice.”® These sources still serve as a wider reference framework for
revision of procedures correctness and decision-making in the Public
administration.*

Basic principles of administrative bodies operation set in APC
have two important functions. It is a legally binding criterion for the
correctness of procedures and decision-making of administrative bo-
dies. Nevertheless, it also serves as an important interpretation guide
to the systematical interpretation of administrative law norms.”* In
addition, their significance grows with the increasing judicature of
courts which refer to these principles in their decisions. Supreme Ad-
ministrative Court and Constitutional Court play a significant role in
this aspect because they bind lower courts to use basic principles as
a criterion for revision of administrative body’s decision-making.'®

Although APC is primarily a procedural law, besides the procedu-
ral principles, it also regulates substantive law principles which are
applied to all the operation of Public administration bodies. One of
the reasons for the appearance of substantive law principles of admi-
nistrative bodies operation in APC is the fact that APC is the only ge-
neral law common for the area of Public administration. No other law
would be more appropriate for embedding the principles of admi-
nistrative bodies operation. Additionally, these principles give APC
a deeper extent because “they are based in the morals and the requirement
of justice”.”

Sphere of basic principles” authority corresponds with the sphere
of APC’s authority. Basic principles govern all activities, decision-ma-
king and steps of all Public administrators. Therefore, basic principles
of administrative bodies operation are not related only to classic ad-

13 CERNY, Pavel - DOHNAL, Vitézslav — KORBEL, Frantiek — PROKOP, Martin.
ibid. p. 37.

14 See SKULOVA, Sotia. Zakladni zésady ¢innosti spravnich organt. In: KADECKA,
Stanislav et al. supra note 1. p. 36.

15 See SKULOVA, Sotia. Zakladni zésady ¢innosti spravnich organt. In: KADECKA,
Stanislav et al. supra note 1. p. 34, 36.

16  See SKULOVA, Sotia. Zakladni zésady ¢innosti spravnich organt. In: KADECKA,
Stanislav et al. supra note 1. p. 37.

17 SKULOVA, Sotia. Zakladni zasady &innosti spravnich organd. In: KADECKA, Sta-
nislav et al. supra note 1. p. 40.
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ministrative procedure regulated in part two and three of APC but
they are applicable even to other procedures regulated by APC, i.e.
rendering opinions, certificates and communications accordingly to
part four of APC, concluding public law contracts, rendering mea-
sures with common nature and dealing with complaint under s. 175
APC." Expert literature even says that basic principles are applicable
to normative activities of territorial self-governing units."

The magic of basic principles lies in the fact that their sphere of
authority is not limited by the sphere of APC’s action, it is actually
much wider. Under s. 177 APC, basic principles of administrative bo-
dies apply even to procedures which are not regulated in APC. Under
first paragraph of this section, basic principles shall be applied even
to procedures carried out under special laws which exclude the ap-
plication of APC but at the same time there are no similar principles
embedded in them (§ 177 (1) APC). Basic principles need to be applied
also to other steps of administrative bodies regulated by a special law
where this special law regulating such steps does not regulate its rela-
tion to APC (§ 177 (2) APC).

Because the basic principles are set in a general law, notwithstan-
ding the rule in s. 177, there might be a doubt as to their application in
case the special law totally excludes the application of APC. However,
expert opinions in literature agree that even in this case, basic princi-
ples of administrative bodies operation should be applied with regard
to their “materially higher (constitutional) legal” force.

In the expert literature, following list of basic principles of admi-
nistrative bodies operation is named where the rule set in s. 177 APC
applies to all of these:

i) Principle of legality, or if you like, lawfulness (s. 2 (1) APC),

ii) Principle of proportionality and subsidiarity (s. 2 (3) APC),

iii) Principle of Public administration as a service to public (s. 4 APC)

iv) Principle of restricting misapplication of administrative
discretion and vague legal terms (s. 2 (2) APC),

18 See VEDRAL, Josef. Spravni #id. Komentdr. Praha: BOVA POLYGON, 2006. p. 46.

19 SKULOVA, Soria. Zkladni zasady &innosti spravnich organd. In: KADECKA, Sta-
nislav et al. supra note 1. p. 34, 35.

20 VEDRAL, Josef. supra note 18. p. 1013. CERNY, Pavel — DOHNAL, Vitézslav —
KORBEL, Frantisek — PROKOP, Martin. supra note 12. p. 38. SKULOVA, Sotia —
PRIOJCHA, Petr —- HAVLAN, Petr — KADECVKA, Stanislav. Sprdvni prdvo procesni.
Praha: Eurolex Bohemia, 2005. p. 34.
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v) Principle of protecting good faith and legitimate interests (s. 2
(3) APC),

vi) Principle of equality and impartiality (s. 7),

vii) Principle of expediency and correspondence of a chosen
solution with public interest (s. 2 (2) (4) APC),

viii)Principle of legitimate expectation and predictability (s. 2 (4)
APC),

ix) Principle of peaceful resolution of a matter in dispute (s. 5 APC),

x) Principle of speed and economy (procedural economy) (s. 6 APC),

xi) Principle of material truth (§ 3),

xii) Principle of administrative bodies coordination in the interest
of good administration (s. 8 APC).”!

Here it is important to remark that the list of principles of adminis-
trative bodies operation given in s. 2-8 APC is not complete, it is sup-
plemented with principles set in other provisions of APC and some
constitutional principles which are connected with a broader concept
of good governance.

Content of these principles will not be analyzed in this submission
because this issue is the topic of M. Peterkova’s submission which is
also published in this edition of Contemporary Administrative Law
Studies magazine.

4. Conclusion

APC in force since 1* January 2006 fixed not only principles of ad-
ministrative procedure but in the spirit of good administration con-
cept, basic principles of administrative bodies operation were enacted,
as well, where these principles often transcend the procedural chara-
cter of APC. Significance of these principles has grown in connection
with the provision of s. 177 APC which refers the basic principles not
only to a classic administrative procedure but also to other procedures
regulated by APC and procedures under special laws which otherwi-
se exclude the application of APC but at the same time they do not
contain similar principles.

In connection with s. 177, basic principles of administrative bodies
operation set in s. 2-8 APC constitute an important legal framework

21 CERNY, Pavel - DOHNAL, Vitvézslav — KORBEL, Frantisek — PROKOP, Martin.
supra note 12. p. 38-55. KADECKA, Stanislav et al. supra note 1. p. 48-60. SKU-
LOVA, Sona - PRUCHA, Petr - HAVLAN, Petr - KADECKA, Stanislav. supra note
20. p. 38-50.

45



for application of good administration principles, fulfillment of a
broader good governance concept and promotion of democratic legal
state. Eventually, concept of basic principles of administrative bodies
operation with a wide sphere of action under s. 177 APC contributes
to sustainable development implementation. From this point of view,
it is necessary to appeal to the whole area of Public administration, in
order that the administrative bodies strictly uphold and apply prin-
ciples of good administration set in s. 2-8 APC because it is not only
their legal duty but also a moral responsibility for sustainable develo-
pment of current and future human society.
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Zakladni zasady ¢innosti spravnich organt v ceském a
slovenském spravnim fadu

Mgr. Magdaléna Peterkovd

Anotace: Cilem tohoto prispevku je poskytnout ¢tenari prehled o zakladnich
zdsad, jimiz se pFi ¢innosti Fidi, resp. mély by se #idit, spravni organy v Ceské
a Slovenské republice. Prispévek je strucnou komparaci dvou klicovych pro-
cesnépravnich predpisii (Ceského spravniho radu, zakona ¢. 500/2004 Sb.,
a slovenského spravneho poriadku, zdkona ¢ 71/1967 Zb.). Ceskd pravni
uprava je charakteristicka Sirsim pojetim zasad, nebot se vztahuje na vsech-
ny cinnosti orgdnii verejné spravy, zatimco ve slovenské pravni uprave lze vy-
sledovat uzsi pojeti zasad, kdyz tato upravuje pouze zakladni pravidla rizeni.

Klicova slova: zasada, zakonnost, zneuziti spravniho uvazeni, ochrana dobré
viry, ucelnost, predvidatelnost verejné spravy, legitimni ocekavani, materi-
alni pravda, sluzba verejnosti, pravni jistota, smir, rychlost a hospodarnost
Fizeni, necinnost.

1. Uvodni poznamKy — pojem zasad a jejich vyznam

Zasady cinnosti spravnich organti, které jsou obsazeny v ustano-
veni § 2 — § 8 zdkona ¢. 500/2004 Sb., spravniho fadu, v platném znéni
(dale jen ,,spravni fad) a v ustanoveni § 3 a § 4 zadkona ¢. 71/1967 Zb.,
o spravnom konani, v platném znéni (dale jen ,spravny poriadok”)
jsou v podstaté vyctem povinnosti, jez musi spravni organy plnit pfi
vykonu vefejné spravy. V ceském pravnim fadu lze zakladni zasa-
dy cinnosti spravnich organti charakterizovat jako principy spolecné
pro vsechny ¢innosti, na néz se vztahuje spravni fad. Na rozdil od
slovenské pravni tpravy se zakladni zasady uplatriuji nikoliv jen pfi
spravnim fizeni, v némz se rozhoduje o pravech a povinnostech osob,
ale pfi vSech ¢innostech vykonavanych organy vefejné spravy pod-
le spravniho fadu. Spravni fizeni je pouze jednou z forem cinnosti
spravnich organti, proto hovoiime-li o zékladnich pravidlech sprav-
niho fizeni, mame na mysli uzsi pojeti zasad ¢innosti spravnich orga-
nti. Hovofime-li o zasadach ¢innosti spravnich organti, jedna se o Sirsi
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pojeti a zaroven o aplikaci zédkladnich principti pii vSech ¢innostech
organt vefejné spravy.

Slovenska pravni tprava je v tomto smeéru totozna s ceskym sprav-
nim fadem ucinnym do 31.12.2005,' nebot shora uvedena ustanoveni
§ 3 a § 4 spravneho poriadku upravuji pouze zakladni pravidla fizeni,
pricemz ust. § 3 odst. 6 stanovi, zZe ustanoveni o zakladnich pravidlech
fizeni se pfiméfené pouziji pfi vydavani osvédceni, posudkt, vyja-
dfeni, doporuceni a jinych podobnych opatfeni. Rozdil mezi ceskou
a slovenskou pravni tpravou v tomto ohledu spociva tedy zejména
v tom, Ze Ceské zasady cinnosti spravnich organt se uplattiuji pfi
vsech ¢innostech spravnich organti vedenych dle spravniho fadu, a to
v pIném rozsahu,? zatimco slovenskd pravni tprava hovoii o primé-
feném pouziti zakladnich pravidel fizeni i pro jiné ¢innosti, pficemz
vyklad , pfiméfenosti” ztistava na judikatufe soudt.

Z hlediska vyznamu zdakladnich zasad je tfeba poznamenat, Ze
jsou jednak piimo aplikovatelnymi ustanovenimi, jejichz poruseni
vede k vadam postupu, prip. provedeného tkonu, a jednak slouzi
jako pomticka pro vyklad ostatnich ustanoveni a tim zajistuji i sou-
ladnou aplikaci zakona jako celku a jeho jednotlivych pravidel.?

Zakladni zasady cinnosti spravnich organti upravené v ceském
spravnim fadu v podstaté pokryvaji zakladni pravidla spravniho fi-
zeni, ktera byla obsazena v jiz net¢inném spravnim radu z roku 1967,
a navic obsahuji néktera nova pravidla, ktera byla tehdejsimu sprav-
nimu fadu neznamad. Tim se tedy nejen zvysuje pocet ustanoveni vé-
novanych zakladnim zasaddm, ale projevuje se zde i shora uvedené
rozsifeni ¢innosti organt vefejné spravy, pii jejichz vykonu se tyto
zasady uplatnuji.

2. Zakladni zasady ¢innosti spravnich organii dle ¢eského
spravniho fadu

V nasledujici ¢asti pfispévku budou nastinény jednotlivé zasady
dle ¢eského spravniho fadu, dale pak budou naznacena zakladni pra-
vidla fizeni podle slovenského spravneho poriadku, pfi¢emz v této

1 Zékon ¢. 71/1967 Sb., o spravnim fizeni (spravni fad).

2 Srov. napi. VEDRAL, Josef. Spravni fad. Komentaf. Praha: Bova Polygon, 2006.
s. 45 anasl.

3 Viz HENDRYCH, Dusan a kol. Sprdvni privo. Obecnd cdst. 6. vydani. Praha: C. H.
Beck, 2006. s. 351.

48



souvislosti budou uvedeny poznamky tykajici se spole¢nych a odlis-
nych prvkt v obou pravnich upravach.

Pokud jde o ceské zakladni zasady ¢innosti spravnich organ,
spravni fad hovoii o nésledujicich zasadach: v ust. § 2 je obsaZena
zasada zakonnosti, tedy Ze spravni organy postupuji v souladu se za-
kony* a ostatnimi pravnimi pfedpisy, jakoz i mezinarodnimi smlou-
vami, které jsou soucasti pravniho fadu. TotéZ ustanoveni ve svém
druhém odstavci stanovi, Ze spravni organ uplatiiuje svou pravomoc
pouze k tém tceltim, k nimz mu byla zdkonem nebo na zdkladé za-
kona svéfena, a v rozsahu, v jakém mu byla svéfena. Spravni organy
jsou tedy vazany tcelem, pro néjz vykonavaji vefejnou spravuy, a tato
zasada zaroven vyjadfuje i zakaz zneuziti spravniho uvazeni v nepro-
spéch zminovaného ucelu. Odstavec treti uklada spravnimu organu
povinnost Setfit prava nabyta v dobré vife, jakoz i opravnéné zajmy
osob, jichz se ¢innost spravniho organu v jednotlivém pfipadé dotyka
a moznost zasahovat do téchto prav jen za podminek stanovenych
zakonem a v nezbytném rozsahu. Konecné posledni odstavec ust. § 2
uklada spravnimu organu dbat, aby pfijaté feseni bylo v souladu s ve-
fejnym zdjmem a aby odpovidalo okolnostem daného piipadu, jakoz
ina to, aby pfi rozhodovani skutkové shodnych nebo podobnych pfi-
padti nevznikaly nedtivodné rozdily. Vefejnd sprava by tedy méla byt
predvidatelna tak, aby bylo naplnéno legitimni ocekavani dotcenych
osob.’

Ustanoveni § 3 spravniho fadu zakotvuje zasadu materialni prav-
dy, tedy nevyplyva-li ze zakona néco jiného, postupuje spravni organ
tak, aby byl zjistén stav véci, o némz nejsou divodné pochybnosti.®

Nasledujici ustanoveni (§ 4) uvadi, Ze vefejna sprava je sluzbou
vetejnosti. Kazdy, kdo plni tikoly vyplyvajici z ptisobnosti spravniho
organu, ma povinnost se k dotéenym osobam chovat zdvorile a podle
moznosti jim vychazet vstfic. S ohledem na to, Ze byla zminéna prima
aplikovatelnost zakladnich zasad a z toho vyplyvajici vada postupu
v pfipadé jejich poruseni, 1ze dovodit, Ze nezdvofilost miize znamenat
takové poruseni procesnich prav ucastnikii, které mutize zptisobit ne-

4  Kde se ve spravnim fadu hovoii o zdkong, rozumi se tim téz mezinarodni smlou-
va, ktera je soucasti pravniho fadu.

5  Dotcend osoba je adresat vefejné spravy, osoba, které se dotyka ¢innost spravniho
organu.

6  Zjistovat stav véci, o némz nejsou ditvodné pochybnosti, je spravni organ povinen
v takovém rozsahu, ktery je nezbytny pro soulad jeho tikonu s pozadavky uvede-
nymi v § 2 spravniho fadu.
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zakonnost rozhodnuti. Déle je v tomto ustanoveni zakotvena pouco-
vaci povinnost spravniho organu, tedy Ze spravni organ v souvislosti
se svym tkonem poskytne dotcené osobé primétené pouceni o jejich
pravech a povinnostech, je-li to vzhledem k povaze tikonu a osobnim
pomértim dotcené osoby potfebné. S touto povinnosti souvisi i po-
vinnost spravniho organu s dostatecnym predstihem uvédomit do-
téené osoby o ukonu, ktery ucini, je-li to potfebné k hajeni jejich prav
a neohrozi-li to ticel tkonu.” Konecné posledni odstavec § 4 stanovi,
Ze spravni organ umozni dotéenym osobam uplatiiovat jejich prava
a opravnéné zajmy, tedy kazdy musi mit moznost své pravo nebo
opravnény zdjem pred spravnim organem hajit.

Ustanoveni § 5 ukldda povinnost spravniho organu pokusit se
o vyfizeni véci smirem.®

Ustanoveni § 6 spravniho fadu je pak projevem zasady rychlosti
a hospodarnosti postupti vefejné spravy, nebot v tomto ustanoventi je
uvedeno, Ze spravni organ vyfizuje véci bez zbytecnych pritaht, a ze
spravni organ postupuje tak, aby nikomu nevznikaly zbytecné nakla-
dy, a dotcené osoby co mozna nejméné zatézuje.’ Prvni odstavec cito-
vaného ustanoveni pak jesté zavadi ochranu pred necinnosti, nebot
stanovi, Ze necini-li spravni organ tkony v zakonem stanovené lhaté
nebo ve lhité priméfené, neni-li zakonna lhiita stanovena, pouzije se
ke zjednani napravy ustanoveni o ochrané pred ne¢innosti.'’

Rovnost stran ve smyslu procesnich prav dotcenych osob je upra-
vena v ustanoveni § 7 spravniho fadu. Podle néj maji dotcené osoby
pfi uplatniovani svych procesnich prav rovné postaveni. Spravni or-
gan postupuje vici dotcenym osobam nestranné a vyzaduje od vsech
dotcenych osob plnéni jejich procesnich povinnosti rovnou meérou.

7 Stejné jako podminka ,je-li to vzhledem k povaze tikonu a osobnim pomértim do-
téené osoby potiebné”, ktera byla uvedena v piedchozi vété, tak i podminka ,je-li
to potiebné k hajent jejich prav a neohrozi-li to ticel tkonu”, bude pfedmétem vy-
kladu soudt, nebot spravni fad nestanovi, co je potiebné nebo co by mohlo ohrozit
tcel tkonu tak, aby tyto neurcité pojmy byly zcela vysvétleny.

8  Pokud to povaha projednavané véci umoznuje, pokusi se spravni organ o smirné
odstranéni rozporti, které brani fadnému projednani a rozhodnuti dané véci

9 K rozvinuti zasady hospodarnosti jesté spravni fad dodava, ze podklady od
dotéené osoby vyzaduje jen tehdy, stanovi-li tak pravni predpis. Lze-li vSak
potfebné tidaje ziskat z tifedni evidence, kterou spravni organ sam vede, a pokud
o to dotcena osoba pozada, je povinen jejich obstarani zajistit. P¥i opatfovani udaju
podle tohoto ustanoveni ma spravni organ vici tfetim osobam, jichZ se tyto tidaje
mohou tykat, stejné postaveni jako dotcend osoba, na jejiz pozadani iidaje opattuje.

10 Timto ustanovenim je § 80 spravniho fadu.
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Tam, kde by rovnost dotéenych osob mohla byt ohrozena, spravni or-
gan udini opatfeni potfebnd k jejimu zajisténi.

Konecné posledni ustanoventi tykajici se zasad ¢innosti (§ 8) uklada
spravnim organtim dbat vzajemného souladu vsech postupti, které
probihaji soucasné a souviseji s tymiz pravy nebo povinnostmi do-
téené osoby.!! Spravni organy vzajemné spolupracuji v zajmu dobré
spravy. Vefejna sprava ma tedy jako celek vystupovat jednotné coby
reprezentant urcitého vefejného zajmu, a méla by koordinovat vsech-
ny své postupy tak, aby byly ve vzajemném souladu a aby byla napl-
néna zasada rychlosti a hospodarnosti fizeni.

3. Zakladné pravidla konania podle slovenského spravneho
poriadku — komparace s ¢eskou pravni upravou

Zakladni pravidla fizeni podle slovenského spravneho poriadku
jsou obsazena ve dvou ustanovenich tohoto pravniho predpisu, a sice
v ust. § 3 a § 4. Jak jiz bylo vyse uvedeno, tyto zasady se tykaji pouze
spravniho fizeni, narozdil od ceskych zasad ¢innosti spravnich or-
gand, které se uplatiiuji pri vSech cinnostech, které spravni organy
vykonavaji, tedy nejen v fizeni o pravech a povinnostech adresatu ve-
fejné spravy. V nasledujici ¢asti prispévku budou uvedeny jednotlivé
zasady, resp. jednotliva zakladni pravidla fizeni, pficemz ke kazdé-
mu ze slovenskych pravidel bude uvedena stru¢na komparace s ces-
kou pravni tpravou.

Podle slovenského spravneho poriadku postupuji spravni organy
v fizeni v souladu se zdkony a jinymi pravnimi pfedpisy. Zasada za-
konnosti je tedy obsazena v obou pravnich pfedpisech.”? Dale je v § 3
odst. 1 spravneho poriadku stanoveno, Ze spravni organy jsou povin-
ny chranit zajmy statu a spolecnosti, prava a zajmy fyzickych a prav-
nickych osob a dtsledné vyzadovat plnéni jejich povinnosti. Toto
ustanoveni v ceském spravnim fadu nenajdeme, pouze to, ze prijaté
feSeni ma byt v souladu s vefejnym zajmem."” Ale o dtisledném vyza-
dovani plnéni povinnosti spravni fad nehovori."

11 Na to, Ze soucasné probihda vice takovych postupt u rtiznych spravnich organt
nebo u jinych organt vefejné moci, je dotéena osoba povinna spravni organy bez-
odkladné upozornit.

12 Srov. ust. § 2 odst. 1 spravniho fadu.

13 Srov. ust. § 2 odst. 4 spravniho fadu.

14 Jedinou zminkou o plnéni povinnosti je ust. § 7 odst. 1 spravniho fadu, v némz je
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Ust. § 3 odst. 2 spravneho poriadku hovoii o povinnosti spravnich
organti postupovat v fizeni v izké soucinnosti s ucastniky fizeni, zu-
castnénymi osobami a jinymi osobami, kterych se fizeni tyka, a dat
jim vzdy prilezitost, aby mohli sva prava a zajmy tcinné hajit, zejmé-
na se vyjadrit s podkladiim rozhodnuti a uplatnit své navrhy. Dale
je zde stanovena povinnost poskytnout i¢astniktim fizeni, zti¢astné-
nym osobam a jinym osobam, kterych se fizeni tyka, pomoc a pou-
Ceni, aby pro neznalost pravnich predpisti neutrpéli v fizeni tjmu.
Ceska pravni tprava zakotvuje povinnost uvédomit osoby o tikonu,
ktery spravni organ ucini, aby mohly hdjit sva prava, neohrozi-li to
ucel tukonu,” a dale stanovi moznost dotcenych osob uplatiiovat jejich
prava a opravnéné zajmy.'* Rovnéz poucovaci povinnost je v ¢eském
spravnim fadu stanovena,'” avSak o pomoci, kterd by mohla odvratit
ajmu v fizeni zptisobenou neznalosti pravnich predpisti, ceska pravni
uprava mldi, snad s ohledem na zasadu ,ignoratia legis non excusat”.
Rovnéz cesky spravni fad nestanovuje povinnost postupovat v tizké
soucinnosti s tcastniky fizeni a dal$imi osobami, ale hovoii pouze
o0 vzajemné soucinnosti spravnich organa.'

Ust. § 3 odst. 3 spravneho poriadku zavadi povinnost spravnich
organti svédomité a zodpovédné se zabyvat kazdou véci, ktera je
predmétem fizeni, vyfidit ji véas a bez zbytec¢nych prataht a pou-
zit nejvhodnéjsi prostfedky, které vedou ke spravnému vyftizeni véci.
Jestlize to povaha véci pripousti, maji se spravni organy vzdy poku-
sit o smirné vyfizeni. A konec¢né je stanovena povinnost dbat na to,
aby fizeni probihalo hospodarné a bez zbytecného zatézovani ucast-
nikd fizeni a jinych osob. Stran komparace s ¢eskou pravni tipravou
lze uvést, Ze o svédomitém a zodpovédném piistupu ke kazdé véci
spravni fad nehovofi, ovSem v ostatnich tezich se obé pravni apravy
shoduji. Tedy najdeme v obou tipravach ustanoveni o rychlosti a hos-
podarnosti fizeni,' jakoZ i o smirném vyfizeni zalezitosti.?

stanoveno, Ze ,,spravni organ (...) vyzaduje od vSech dotcenych osob plnéni jejich
procesnich povinnosti rovnou mérou.” Je to tedy uvedeno zejména v souvislosti
s procesni rovnosti dotcenych osob, nikoliv vSak v souvislosti s diislednosti, s niz
by mél spravni organ plnéni povinnosti vyzadovat.

15  Srov. ust. § 4 odst. 3 spravniho fadu.

16 Srov. ust. § 4 odst. 4 spravniho fadu.

17  Srov. ust. § 4 odst. 2 spravniho fadu.

18  Srov. ust. § 8 spravniho fadu.

19  Srov. ust. § 6 spravniho fadu.

20  Srov. ust. § 5 spravniho fadu.
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Rovnéz pravidla obsazend v ust. § 3 odst. 4 spravneho poriadku
najdeme i v ¢eském spravnim faddu. Rozhodnuti spravnich organt
musi vychazet ze spolehlivé zjisténého stavu véci*! a spravni organy
musi dbat na to, aby v rozhodovani o skutkové shodnych nebo po-
dobnych pfipadech nevznikaly nedtivodné rozdily.*

Ust. § 3 odst. 5 spravneho poriadku se lisi jak od soucasného ces-
kého spravniho fadu, tak i od ptivodni upravy spravniho fizeni ob-
sazené v zakoné ¢. 71/1967 Sb., spravnim fadu, kterd je jinak totozna
s upravou obsazenou ve spravnom poriadku. Toto ustanoveni hovoti
o povinnosti spravnich organti srozumitelné a vcas informovat vefej-
nost o zacatku, uskutecnéni a skonceni fizeni ve vécech, které jsou
predmétem vefejného zajmu nebo o kterych tak stanovi zvlastni za-
kon, a to na tfedni desce, na internetu, pokud k nému maji pristup,
pripadné i jinym vhodnym zptisobem. Déle je stanovena povinnost
chranit pfi tomto informovani prava a pravem chranéné zajmy ucast-
nikd fizeni a jinych osob, a konecné Ze tifedni deska spravniho organu
musi byt nepretrzité pfistupna vefejnosti. Toto ustanoveni je v nasem
ceském pravnim radu realizovano zejména zakonem ¢. 106/1999 Sb.,
o svobodném pfistupu k informacim, v platném znéni, a ve zvlastnich
pravnich predpisech, které poskytovani informaci, které maji k dispo-
zici organy vefejné spravy, upravuji.?® Zakon upravuje postup jednak
pfi vyfizovani zadosti o informaci, ale také postup, pfi némz organy
vefejné spravy z vlastni iniciativy zvefejnuji okruh informaci na tfed-
nich deskach a zptisobem umoznujicim dalkovy pristup, pficemz
v citovaném zakoné jsou upraveny i podminky, za nichzZ nemohou byt
informace poskytnuty tak, aby byla zajisténa ochrana prav a pravem
chranénych zajmu dotcenych osob.

Posledni odstavec § 3 hovofi o tom, ze ustanoveni uvedena v od-
stavcich 1 -5 se priméfené pouziji i pfi vydavani osvédceni, posudk,
vyjadfeni, doporuceni a jinych podobnych opatfeni. Tuto situaci ¢esky
spravni fad vyfesil tim, Ze zasady obsazené v tivodnich ustanovenich
oznacil jako zdkladni zasady c¢innosti spravnich organt, ¢imz dospél
k tomu, Ze vSechny zasady se pouziji pro vSechny ¢innosti spravnich
organt, a to nikoliv pouze pfiméteng, ale zcela.

21  Srov. ust. § 3 spravniho fadu.

22 Srov. ust. § 2 odst. 4 spravniho fadu.

23 Napf. zakon ¢. 123/1998 Sb., o pravu na informace o Zivotnim prostfedi, v platném
znéni.
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Pokud jde o ust. § 4 odst. 1 spravneho poriadku, tento stanovi, ze
Ucastnici fizeni spolupracuji se spravnimi organy v pribéhu celého 1-
zeni. Takovou povinnost ve spravnim fadu v tivodnich ustanovenich
nenajdeme. Pokud spravni fad hovoii o spolupraci, tak jen v souvis-
losti s tim, Ze spravni organy vzajemné spolupracuji v zajmu dobré
spravy. Ucastnici fizeni k takové spolupraci zavazani nejsou.

Posledni ustanoveni tykajici se pravidel fizeni (ust. § 4 odst. 2
spravneho poriadku) uvadi, Ze vSichni ucastnici maji v fizeni rovna
procesni prava a povinnosti.?* Procesni rovnost ticastnikd je zajisténa
i ceskym spravnim fadem, ktery navic spravni organy zavazuje, aby
v pripadé potteby ucinily opatfeni k zajisténi této procesni rovnosti.”

4. Zavérefné poznamky

Cilem prispévku bylo poskytnout ctenati zakladni informace o za-
sadach cinnosti spravnich organt (resp. spravniho fizeni, pokud jde
o slovenskou pravni tpravu), o jejich obsahu a vyznamu, a také pro-
vést alespont minimalni komparaci ceské a slovenské pravni tpravy
na tomto tseku.

Stran vyznamu téchto zasad je tfeba znovu vyzvednout jejich pii-
mou aplikovatelnost, ktera spociva v tom, ze dojde-li k porusent téch-
to ustanoveni, miZe toto poruseni byt vadou provedeného postupu ¢i
ukonu, a lze toto poruseni uplatnit v odiivodnéni pfipadnych oprav-
nych prostfedkii. Rovnéz nelze opomenout jejich vyznam pro vyklad
ostatnich ustanoveni zakona, tedy jejich tlohu aplika¢ni pomtcky.

Pokud jde o konkrétni obsah, ¢eska pravni tiprava se od sloven-
ské 1isi zejména v tom, ze v Ceském spravnim fadu je hlava II. ¢asti
prvni nazvana , Zakladni zasady ¢innosti spravnich organtt”, z ¢ehoz
vyplyva, ze zasady v ni obsazené se neuplatni pouze pro spravni fi-
zeni, jako jednu z forem c¢innosti spravnich organt, ale pro vsechny
ostatni ¢innosti provadéné organy verejné spravy. A je tfeba dodat,
Ze tyto zasady se uplatni v plném rozsahu, nikoliv pouze pfimeéteng,
jako tomu bylo dle ptivodni pravni tipravy predstavované spravnim
fadem z roku 1967.

24  Slovensky spravny poriadok v tomto ustanoveni navic uvadi, Ze ten, komu zvlast-
ni zakon pfiznavd postaveni ticastnika fizeni jen na ¢ast fizeni, ma v fizeni pro-
cesni prava a povinnosti jen v té casti fizeni, pro kterou mu je pfiznano postaveni
tcastnika fizeni.

25  Srov. ust. § 7 odst. 1, 2 spravniho fadu.
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Slovenska pravni tprava pievzala znéni spravniho fadu z roku
1967, tudiz v této upravé najdeme pouze zakladni pravidla fizeni
s tim, Ze pii ostatnich ¢innostech spravnich organt se tyto zasady
uplatni pouze pfiméfené. V praxi miiZze tato pfiméfenost znamenat
vykladovy i aplikacni problém, proto se domnivam, ze ceska tprava
je v tomto ohledu nastavena podstatné lépe, jasnéji a ve prospéch ad-
resatd vefejné spravy.

K jednotlivym zasadam lze uvést, ze az na nékolik vyjimek (uve-
denych v textu) se obé pravni tpravy shoduji, avsak cesky spravni
fad obsahuje ve svych ustanovenich jesté fadu jinych zasad, které
ve slovenském pravnim fadu nenajdeme, a které by jisté tuto pravni
Upravu obohatily. Zejména proto, Ze odrazeji zasadu, Ze vefejnd spra-
va je sluzbou vefejnosti, a tedy by méla jednat v jeji prospéch a v sou-
ladu s jejimi o¢ekavanimi. Domnivam se, Ze piipravovana nova slo-
venskd pravni tprava bude v tomto ohledu inovujici a i ona pfinese
jesté fadu dalSich zésad, nikoliv pouze pro spravni fizeni, ale také pro
ostatni ¢innosti spravnich organti, k cemuz by mohl ¢esky spravni rad
poslouzit jako inspirace.
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Principles of Administrative Bodies Operation in the
Czech and Slovak Administrative Procedure Codes

Mgr. Magdaléna Peterkovd

Annotation: The goal of this submission is to provide the reader with an over-
view on basic principles which (should) govern the operation of administra-
tive bodies in the Czech Republic and the Slovak Republic. This submission
is a brief comparison of two key procedural codes (Czech Administrative
Procedure Code, Act No. 500/2004 Coll., and Slovak Administrative Proce-
dure Code, Act No. 71/1967 Coll.). Czech legal regulation is characteristic
with its broader concept of principles because it is related to all the activi-
ties of Public Administration bodies whereas in Slovak legal regulation, it is
possible to notice narrower concept of principles which only describe basic
rules of the procedure.

Keywords: principle, legality, abuse of administrative discretion, protection
of good faith, expediency, predictability of Public Administration, legitimate
expectation, material truth, service to the public, legal certainty, settlement,
speed and economy of the procedure, inactivity.

1. Introductory notes — the definition of principles and their
meaning

Principles of administrative bodies operation which are included
in provisions s. 2 —s. 8 Act no. 500/2004 Sb., administrative procedure
code, as amended (hereinafter “CAPC”) and in provisions s. 3 and s. 4
Act. 71/1967 Coll., on administrative procedure, as amended (herei-
nafter “SAPC”) are generally a list of duties that have to be followed
during the performance of Public Administration. In Czech law, we
may characterize basic principles of administrative bodies operation
as common principles for all activities governed by CAPC. Contrary
to Slovak law, basic principles are applied not only in the administra-
tive procedure where rights and obligations of persons are decided
upon but also in all operation carried out by Public Administration
body accordingly to CAPC. Administrative proceedings are one of
the forms of administrative bodies operation therefore if we discuss
basic rules of administrative proceedings we mean the narrower
concept of administrative bodies” operation principles. If we discuss
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principles of administrative bodies operation, it concerns the broader
concept and at the same time, the application of basic principles to all
the operation of Public Administration bodies.

In this aspect, Slovak legal regulation is identical to Czech Admi-
nistrative Procedure Code which was in force until 31. 12. 2005' becau-
se the above mentioned provisions s. 3 and s. 4 SAPC only regulate
basic rules of the proceedings where s. 3 (6) states that provisions on
basic rules of the proceedings shall be used adequately on rendering
of certificates, reports, statements, recommendations and other simi-
lar acts. Difference between Czech and Slovak law lies in the applica-
tion of Czech principles of administrative bodies operation to all ope-
ration of Czech administrative bodies conducted under CAPC in full
scale? while the Slovak law defines adequate use of basic principles of
the proceedings where the interpretation of adequacy is provided by
the case law of courts.

From the basic principles meaning view, it is necessary to note that
they are directly applicable and their breach leads to defective pro-
cedure or defective act, and they also serve as an instrument for the
interpretation of other provisions in order to secure harmonious ap-
plication of the law as a whole and its individual rules, as well.?

Basic principles of administrative bodies operation regulated
in CAPC in substance cover basic rules of administrative procedu-
re which were included in the inoperative administrative procedure
code from 1967; furthermore they include new rules which were un-
familiar to the administrative procedure code at that time. Number of
provisions dedicated to the principles is thus higher and broadening
of administrative bodies operation where these principles are applied
is evidenced by that, as well.

1 Act No. 71/1967 Coll., on Administrative Procedure (Administrative Procedure
Code).

2 See.e.g. VEDRAL, Josef. Spravni fdd. Komentdr. Praha: Bova Polygon, 2006. p. 45 et
seq.

3 See HENDRYCH, Dusan et al. Sprdvni prdavo. Obecnd ¢dst. 6. vydani. Praha: C. H.
Beck, 2006. p. 351.
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2. Basic principles of administrative bodies operation under
CAPC

In this part of the submission, every principle found in CAPC will
be described and further, basic rules of the proceedings under SAPC
will be outlined where notes on common and distinguishing features
will be presented.

As far as Czech basic principles of administrative bodies opera-
tion are concerned, CAPC mentions these principles: in provision
s. 2, principle of legality is given, it means that administrative bodies
proceed in accordance with laws* and other legal regulations as well
as international treaties which are part of the system of law. Second
paragraph of the same provision states that the administrative body
exercises its competence only in respect of the purposes and in the
scale provided by the law. Administrative bodies are thus bound by
the purpose of their performance of Public Administration and at the
same time, this principle forbids the abuse of administrative discreti-
on detrimental to this purpose. Third paragraph obliges the adminis-
trative body to observe rights acquired in good faith including legiti-
mate interests of persons, which are involved in the individual case of
administrative body’s operation. Administrative body has a right to
intervene against these rights in proportionate scale, only when ful-
filling conditions set in the law. Finally, last paragraph of s. 2 binds
the administrative body to resolve the matter respectfully to public
interest and to avoid unreasonable differences in factually similar or
same cases. Therefore, Public administration should be predictable in
order to satisfy legitimate expectations of persons involved.’

Provision s. 3 CAPC establishes the principle of material truth,
consequently, if the law does not say otherwise, administrative body
proceeds in order to discover the state of matter which does not lead
to any doubts.®

Following provision (s. 4) states that Public administration is a ser-
vice to the public. Everyone who carries out tasks arising out of the

4 Where the law is mentioned in CAPC, even international treaty which is part of the
system of law is understood as the law.

5  Person involved is the addressee of Public Administration which is connected to
the operation of administrative body.

6  Administrative body is bound to discover the state of the matter which does not
lead to any doubts in the extent necessary for conformity of its act with require-
ments stated in s. 2 CAPC.
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administrative body’s competency must treat the persons involved
politely and assist them to the highest possible level. With regard to
the mentioned direct applicability of principles and a defective pro-
cedure caused by their breach, it may be deduced, that impoliteness
may lead to such a breach of procedural rights of a party which may
cause unlawfulness of the decision. Administrative body’s duty of in-
doctrination is further included in this provision, hence, if it necessary
in respect to the nature of an act or personal circumstances of a party,
the administrative body shall adequately indoctrinate the party in-
volved on its rights and duties connected to particular administrative
body’s act. This duty is supplemented by the administrative body’s
duty to inform persons involved on the act it is about to perform suf-
ficiently in advance, if it is necessary to defending their rights and it
does not threaten the purpose of the act.” Conclusively, last paragraph
of s. 4 states that administrative body shall allow persons involved
to apply their rights and legitimate interests, i.e. everyone must have
a possibility to defend his/her right before the administrative body.

Provision s. 5 imposes the administrative body’s duty to try to set-
tle the matter by conciliatory agreement of the parties.®

Provision s. 6 CAPC is an expression of principles of speed and
economy of Public administration’s steps because it is specified in
this provision, that the administrative body resolves matters without
undue delay and that the administrative body proceeds in order not
to incur unnecessary costs and that it may only burden the persons
involved in the lowest possible extent.” The first paragraph of cited

7 As well as the condition “if it necessary in respect to the nature of an act or per-
sonal circumstances of a party” mentioned in the preceding paragraph, even the
condition “if it is necessary to defending their rights and it does not threaten the
purpose of the act” will be an object of courts” interpretation because CAPC does
not say what is necessary or what could threaten the purpose of the act in a way
clearly explaining these vague terms.

8 If the nature of a matter under consideration allows for that, the administrative
body shall try to conciliatorily cure antagonisms which impede proper dealing
with and decision on the matter.

9  Asto the development of economy principle, CAPC adds that it only requires the
person involved to provide data, if it is required by law. If the necessary data have
to be gained from the official evidence run by the administrative body itself, it is
bound to secure their provision. When obtaining data under this regulation, in re-
spect to the third persons that may be concerned by these data, the administrative
body has the same position as the person involved which asked for obtaining such
data.
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provision constitutes protection from inaction because it provides that
if the administrative body does not take any steps in the period given
by the law or in the adequate period of time in case the period is not
given, provision on inaction shall be used to make good.'

Equality of the parties as to the procedural rights is regulated in
s. 7 APC. Under this provision, persons involved have an equal po-
sition when applying their procedural rights. Administrative body
must proceed impartially in respect of the parties and it must require
upholding their procedural duties in an equal extent. If the equality
of the parties may be threatened, the administrative body shall take
steps leading to its securing.

Latterly, the last provision on principles of operation (s. 8) embeds
the duty of administrative bodies to observe mutual harmony of all
the steps which take place at the same time and are connected to the
same rights or obligations of the person involved.!! Administrative
bodies mutually collaborate in the interest of good administration.
Public administration is then, as a complex, supposed to take co-ordi-
nate action as a representative of particular public interest and it ou-
ght to co-ordinate all its steps in order to reach their mutual harmony
and observe principles of speed and economy.

3. Basic rules of the proceedings under SAPC —in
comparison to Czech legal regulation

Basic rules of the proceedings under SAPC are included in two
provisions of this law, i.e. s. 3 and s. 4. As mentioned above, these
principles are only related to administrative procedure which is in
contrary to the Czech principles of administrative bodies operation
which are applied to all activities carried out by the administrative
bodies, i.e. not only in the proceedings on rights and obligations of
Public administration’s addressee’s. In the following part of this sub-
mission, every principle, or if you like, every rule of the proceedings
will be named, where every Slovak rule will be briefly compared to
Czech legal regulation.

10 This provision is s. 80 CAPC.

11 Person involved must without undue delay inform administrative bodies about
such multiple procedures conducted by different administrative bodies or other
bodies of public power.
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Under SAPC, administrative bodies proceed in accordance with
the laws and other legal regulations. Principle of legality is thus inclu-
ded in both legal enactments.’? Further in s. 3 (1) SAPC, it is provided
that administrative bodies are obliged to protect the interests of the
state and society, law and interest of individuals and corporations and
that they have to thoroughly demand fulfillment of their duties. This
provision is not to be found in CAPC, it only says that the matter has
to be resolved in accordance with the public interest.”® But thorough
demanding of fulfilling obligations is not mentioned by CAPC.*

Provision s. 3 (2) SAPC defines the administrative bodies duty to
proceed in close co-operation with the parties to the proceedings, par-
ticipating persons and other persons which are concerned in the pro-
ceedings, and to always give them opportunity to effectively defend
their rights and interests, especially to give a statement on basis for the
decision and to apply their motions. Furthermore, there is a duty to
provide the parties to the proceedings, participating persons and other
persons who are concerned in the proceedings, with help and indoctri-
nation in order to prevent them from harm caused by the ignorance
of law. Czech legal regulation sets a duty to inform the persons about
the act which the administrative body is about to perform in order to
secure their opportunity to defend their rights, if it does not threaten
the purpose of the act,'® and in addition it sets the possibility for the
persons involved to apply their rights and legitimate interests.'* Even
the indoctrinating duty is set in CAPC,"” however, Czech law is silent
as to the help which could avoid harm caused by the ignorance of the
law with regard to the principle “ignoratia legis non excusat”. CAPC also
does not provide anything about the duty to proceed in close co-ope-
ration with the parties to the proceedings and other persons, it only
describes mutual co-operation of administrative bodies.'®

12 Sees.2 (1) CAPC.

13 Sees.2 (4) CAPC.

14  The only reference to fulfilling obligations is s. 7 (1) CAPC which states that “ad-
ministrative body (...) demands all the persons involved to fulfill their procedural
obligations in an equal extent”. Above all, it is mentioned here in connection with
procedural equality of persons involved, not with the thoroughness with which
the administrative body should demand the fulfillment of obligations.

15 Sees. 4 (3) CAPC.

16 Sees. 4 (4) CAPC.

17 Sees. 4 (2) CAPC.

18 Sees. 8 CAPC.
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Provision s. 3 (3) SAPC constitutes the obligation of administrative
bodies to consciously and responsibly deal with every matter which
is an object of the proceedings, resolve it in time and without undue
delay and to use the most appropriate means which lead to the right
end of the matter. If the nature of the matter allows for it, administra-
tive bodies are always duty bound to reach conciliatory settlement.
And finally, there is a duty to conduct the proceedings economical-
ly and without unnecessary burden to the parties and other persons.
Regarding the comparison to Czech legal regulation, it may be noted
that CAPC does not include anything about conscious and respon-
sible approach to every matter, nevertheless, in all other theses both
regulations correspond. Therefore in both laws we find regulation of
speed and economy of the proceedings," as well as conciliatory sett-
lement of the matter.?

Also the rules included in s. 3 (4) SAPC are to be found in CAPC.
Decisions of administrative bodies must result from reliably discove-
red state of the matter” and administrative bodies pursue not deci-
ding unreasonably differently in factually same or similar cases.??

Provision s. 3 (5) SAPC is distinct from both current CAPC and ori-
ginal regulation of administrative procedure in Act no. 71/1967 Coll.,
administrative procedure code which is otherwise the same as the
SAPC. This provision specifies the duty of administrative bodies to
inform the public comprehensibly and in time about the commence-
ment, realization and finalization of proceedings in matters which are
an object of public interest or which are indicated as such by a special
law, namely on the official board, internet, if accessible, or by a dif-
ferent appropriate mean. Furthermore there exists a duty to protect
rights and interests preserved by law, additionally official board must
be constantly available to the public. This provision is supplemented
in our Czech legal system especially by Act no. 106/1999 Coll., on free
access to information, as amended, and in special laws which regu-
late providing information that are at Public administration bodies
disposal.® Law regulates the steps while dealing with the application

19 Sees. 6 CAPC.

20 Sees.5 CAPC.

21 Sees.3 CAPC.

22 Sees.2 (4) CAPC.

23  For instance, Act No. 123/1998 Coll., on Right to Environmental Information, as
amended.
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for information but also the steps of publication of a certain scope of
information by administrative body’s own initiative on official boards
or in a way allowing distant access where the cited law gives even
conditions which preclude the information to be provided in order to
secure protection of rights and interests preserved by law of persons
involved.

Last paragraph of s. 3 states that provisions in paragraphs 1-5
shall be used adequately at rendering certificates, reports, statements,
recommendations and other acts. This situation is solved by Czech
law by qualifying the principles included in initial provisions as basic
principles of administrative bodies operation which led to the full ap-
plication of the principles to all operation of administrative bodies not
only in an adequate way.

As far as provision s. 4 (1) SAPC is concerned, it says that parties
to the proceedings collaborate with administrative bodies during the
whole proceedings. Such an obligation is not to be found in CAPC.
If CAPC defines collaboration, then it is only in connection with the
fact that administrative bodies mutually co-operate in the interest of
good administration. Parties to the proceedings are not obligated to
such a duty.

Last provision regarding the rules of procedure (s. 4 (2) SAPC) sta-
tes that all parties to the proceedings have equal rights and obligati-
ons.” Procedural equality is secured also by CAPC which additional-
ly binds the administrative bodies to take steps that are necessary to
securing procedural equality.”

4. Conclusion

The goal of this submission was to provide the reader with basic
information on principles of administrative bodies operation (if you
like, administrative procedure in respect to the Slovak legal regula-
tion), about their content and meaning and also to carry out at least
a minimum of comparison between Czech and Slovak regulation in
this area.

As far the meaning of these principles is concerned, it is necessary
to emphasize their direct applicability which means that in case these

24 SAPC additionally states in this provision that the person who is regarded as a
party for only a part of the proceedings by a special law, has procedural rights and
duties only in the part for which it is regarded as a party to the proceedings.

25 sees.7 (1) (2) CAPC.
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provisions are breached, then this might be a defect of a conduct or an
act and this breach may be applied in reasoning of prospective legal
remedies. We also cannot forget their meaning for the interpretation
of other provisions, i.e. their role of interpretation instrument.

As to the particular content, Czech legal regulation differs from
Slovak one especially in calling the chapter II of the first part of CAPC
“Basic principles of administrative bodies operation” which results
in the application of these principles not only to the administrative
procedure as one of the forms of administrative bodies operation but
also to all the other operation carried out by Public administration bo-
dies. In addition, these principles will be applied in full scale, not only
adequately, as it used to be accordingly to the original legal regulation
represented by administrative procedure code from 1967.

Slovak legal regulation accepted the wording of administrative
procedure code from 1967, therefore in this regulation we only find
basic rules of administrative procedure with an adequate use of these
in other operation of administrative bodies. This adequacy may bring
both interpretation and application problems in practice therefore I
think that Czech regulation is much better in this view, it is clearer
and advantageous to the addressees of Public administration.

As to the particular principles, we may conclude that except of se-
veral exemptions (mentioned in the text), both legal regulations cor-
respond, however in its provisions CAPC includes a number of other
principles which are not to be found in SAPC that may be enriched
by them. Especially because they reflect the principle of Public ad-
ministration as a service to the public and therefore, it ought to act to
public’s benefit and in conformity with public’s expectations. I reckon
that the newly prepared Slovak legal regulation will be innovative in
this respect and that it will bring a line of other principles not only of
the administrative procedure but also of other operation of adminis-
trative bodies whereto the CAPC could serve as an inspiration.
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Zasady rakouského spravniho fizeni

JUDr. Olga Pouperovd

Anotace: Nasledujici prispévek shrnuje zasady rakouského spravniho rizeni,
jak je uvadi rakouska nauka a judikatura, a prostrednictvim téchto zasad po-
v§echneé charakterizuje rakouské obecné spravni rizeni. Soupis zdsad sprav-
niho Fizeni v tomto prispévku vychazi z prehledii zdasad tak, jak jsou uvadeny
v rakouske literature, a v rozporu s ceskou terminologii strikiné nerozlisuje
mezi zdsadami ¢innostmi spravniho organu (§ 2 a 8 SR') a zasadami sprav-
niho Fizeni’ a vedle zdasad podle rakouského ,,obecného spravniho radu
(AVG®) uvddi i nékteré zdsady, které nejsou vylucéné zdsadami spravniho ii-
zeni, nybrz se vztahuji na veskerou cinnost verejné spravy a jsou upraveny
predevsim na ustavnépravni urovni. Pro predstavu o uprave spravniho rizeni
Jjsou vsak zasady cinnosti jesté diilezitéjsi, a proto jsou soucasti vyctu. Cilem
tohoto prispévku neni komparace ceské a rakouské upravy zdasad spravni-
ho Fizeni, nybrz jen strucny uvod do pravni upravy rakouského obecného
spravniho rizeni. Jednotlivé zasady jsou pro dokreslent doplnény judikaturou
Ustavniho soudniho dvora* a predevsim Soudniho dvora spravniho’, kterd
normativni zasady interpretuje a dotvari.

Klicova slova: zasady spravniho rizeni, rakouské spravni rizeni.

1. Obecné zasady spravni ¢innosti

Oddéleni spravy od soudnictvi
Sprava a soudnictvi jsou od sebe ve vSech stupnich oddéleny (cl. 94
B-VG?). Cl. 94 B-VG zabranuje zfizovani ,,smisenych organi” a kazdy

1  Zasady cinnosti spravniho organu jsou zakotveny ve spravnim fadu, zakonu
& 500/2004 Sb. ve znéni pozdé&jsich predpist (déle jen ,spravni fad” nebo ,SR”),
souhrnné v ustanovenich § 2-8 a vztahuji se na vSechny postupy spravnich organt,
vcetné spravniho fizeni, které sméfuje k vydani rozhodnuti.

2 BGBIL Nr.51/1991, Allgemeines Verwaltungsverfahrensgesetz 1991 (AVG), dalejen ,AVG”.

,Verfassungsgerichtshof der Republik Osterreich”, déle téZ ,VEGH".

4, Verwaltungsgerichtshof der Republik Osterreich”, dale téz ,VwGH" specializo-
vany soud zfizeny ke kontrole spravy. Blize viz ¢l. 129-136 B-VG, provedené za-
konem o Soudnim dvoru spravnim (Verwaltungsgerichtshofgesetz 1985, VwGG,
BGBI. Nr. 10/1985).

5  BGBL Nr. 1/1930, Bundes-Verfassungsgesetz (B-VG), dale ,B-VG” nebo , spolkova
Gstava”.

6  Srov. THIENEL, Rudolf. Verwaltungsverfahrensrecht. 3. Auflage, Viden: Verlag Os-

w
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organ tak musi byt zfizen a organizovan bud jako soud, nebo jako
spravni ufad. Stejné nepfipustné by byly mezi soudy a sprdvnimi tifa-
dy vztahy funkéni podfizenosti, kdyz by byl spravni tifad povinen
fidit se pokyny soudu (nebo naopak), nebo smésovani vykonu spra-
vy a soudnictvi pfi instanénim postupu. Instancné nadfizenym orga-
nem, ktery bude rozhodovat o opravném prostfedku, mtize byt vzdy
jen organ téhoz druhu.” Pfezkum akti spravnich tifadd ve spravnim
soudnictvi vsak se zdsadou oddéleni spravy a soudnictvi v rozporu
neni, nebot u spravniho soudu (respektive ,,nezavislého spravniho se-
natu”®) nejde o instancni postup, nybrz probiha nové, ,nadstavbové”
fizeni, formalné i institucionalné od spravniho fizeni odlisné, které
prichazi na fadu az tehdy, kdyz ochrana vefejnych subjektivnich prav
spravnimi ufady (a vSemi jejich stupni) nebyla dostatecna.

Autofi se neshoduji v tom, zda tato tstavni norma vyzaduje jak
organizacni oddéleni soudnictvi a spravy, tak jejich oddéleni funkéni.
R. Thienel uvadi, ze vyslovné oddéleni téz v materialnim ohledu je
stanoveno jen pro véci trestniho prava.” Soudtim je vyhrazeno reSeni
urcitych tradic¢nich otazek!, v ostatnich vécech je na obycejném za-
konodarci, aby urcil, které véci pfipadnou k feSeni soudtim a které
spravnim ufadtm.

Vazanost zakonem - princip legality

Zakon je projevem vtle lidu, a vazanost spravy zdkonem tak v ze-
mich s parlamentni demokracii pfedstavuje nezbytny predpoklad pro
demokraticky strukturovanou vefejnou spravu. Moc zakonodarna
formou zakona urcuje statni sprave, resp. celé vefejné sprave meze,
v nichz jediné mtiZe byt vefejna sprava vykonavana, a je tedy v tomto
smyslu vefejné spraveé nadrazena. Princip legality vyjadfuje vztah ve-

terreich, 2004. s. 44.

7  Unabhingiges Verwaltungssenat (UVS).

8  THIENEL, Rudolf. op. cit. s. 44, 376-380. Ani v tomto ohledu oddéleni vsak pod-
le mého nazoru nelze povazovat za strikini, kdyZz je spravnim tfadim pfiznana
pravomoc rozhodovat ve vécech spravniho prava trestniho, nebot pravomoc roz-
hodovat o spravnich deliktech je principielné obdobna pravomoci rozhodovat
o trestném c¢inu; jde o rozhodovani o tom, zda byl delikt spachan, zda jsou splnény
vsechny znaky skutkové podstaty stanovené zakonem a kdo je pachatelem delik-
tu, tj. rozhodovani o viné, ¢i neviné a piipadné sankci.

9  Kuvalifikace, které véci tradi¢né spadaji do ptisobnosti soudt, se u autorti lisi. Blize
viz napt. THIENEL, Rudolf. op. cit. s. 44.

10  Srov. THIENEL, Rudolf. op. cit. s. 45-46. Viz téz rozhodnuti VfGH ze dne 18. 6.
2001, B1443/00 ua, dostupné z http://www.ris.bka.gv.at/Vigh/.
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fejné spravy vidi jejim adresattim a poskytuje jim garanci, Ze vefejna
sprava vici nim nebude vykonadvana jinak nez na zakladé zdkona.
Princip legality je zakotven v ¢l. 18 B-VG, ktery v odstavci prvnim
stanovi, ze veskera stdtni sprdva smi byt vykonavana pouze na zakladé
zakona. PrestoZe tstava vyslovné hovoii pouze o statni spravé, je tfe-
ba pozadavek legality vztahovat na veskerou vefejnou spravu, nebot
originarnim subjektem spravy je stat a ostatni subjekty spravy mohou
existovat pouze tehdy, pokud stat jejich existenci pfipusti. Tato jind
vefejna sprava, jejimz nositelem je jiny vefejnopravni subjekt odlisny
od statu, nemiiZe mit pro svou ¢innost Sirsi mantinely nez stat.

Zasada pevného stanoveni prislusnosti

Tato zasada v urcitém ohledu konkretizuje zdsadu legality. Vyja-
dfuje pravo osoby, aby jeji véc byla projednana jen k tomu pfislusnym
spravnim ufadem. Poruseni pravidel pro urceni pfislusnosti vede
k zavazné procesni chybé, ktera mtize byt ticastnikem fizeni napade-
na. I vyjimky z obecnych pravidel pro uréovani pfislusnosti (delegace
a devoluce) jsou mozné pouze tehdy, pokud je stanovuje nebo umoz-
nuje zakon. Obecnd pravidla pro urcovani vécné a mistni pfislusnosti
ve spravnim fizeni jsou stanovena v § 1-6 AVG, tato pravidla maji
subsididrni platnost; jsou modifikovana specialnimi pravidly pro ur-
covani prislusnosti upravenymi ve zvlastnich predpisech.

Zasada pevného stanoveni pfislusnosti je rovnéz projevem prava
na fizeni pred zakonnym soudcem (¢l. 83 odst. 2 B-VG). Pravo na za-
konného soudce je tfeba vykladat extenzivné tak, Ze neplati jen pro
soudnictvi, nybrz téz pro spravu tam, kde spravni tifad autoritativné
rozhoduje o pravech nebo povinnostech nepodfizenych jednotlivcii.
Tato tstavni zasada zavazuje jak obycejného zakonodarce, tak vyko-
navatele exekutivy. Zakonodarce je povinen zakotvit presnd pravidla
pro urceni vécné i mistni pfislusnosti soudd i spravnich uradu, aby
nedochazelo ke konkurenci piislusnosti riznych tfadti, a vykonava-
telé exekutivy vcetné spravnich uradd jsou povinni zakonodarcem
stanovena pravidla o ptisobnosti a prislusnosti respektovat."

Zasada rovnosti
Pozadavek rovnosti pfed zakonem je vyjadfen jednak v ¢l. 2 stat-
niho zakladniho zédkona'?, jednak v ¢l. 7 B-VG, podle nichz jsou si

11  RGBL Nr. 142/1867, Staatsgrundgesetz (StGG).
12 Bundesverfassungsgesetz vom 3. Juli 1973 zur Durchfiihrung des Internationalen
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vsichni statni obcané pred zdkonem rovni. Rovné zachdzeni s cizinci
pak upravil spolkovy zakon o odstranéni rasové diskriminace z roku
1973.8 Ma-li zakon vicero moznych vykladd, pak je tfeba, aby ten
spravnim ufadem aplikovany byl vzdy v souladu se zasadou rovnos-
ti. Za smysl zakona nemuze byt vydavan zavér, ktery je se zasadou
rovnosti v rozporu.*

Pro spravni fizeni ze zdsady rovnosti vyplyva mj. povinnost za-
konodarce na zakladé vécnych kritérii stanovit okruh tcastniki fize-
ni, jimZ tak budou pfiznana procesni prava k obrané jejich hmotnych
prav. Jestlize nékomu zdkonodarce pfiznava subjektivni pravo, musi
jej také ucinit tcastnikem v fizenich, v nichz mtize byt toto jeho sub-
jektivni pravo dotceno.”

Nestrannost spravniho organu

Nestrannost spravniho organu je zajisténa prostrednictvim insti-
tutu vylouceni pro podjatost. AVG ukladd spravnimu organu povin-
nost zdrZet se ve stanovenych pfipadech vykonu svého tufadu a za-
jistit své zastoupeni pfi ném (§ 7 odst. 1 AVG). Pojem spravni organ
je v AVG pouzivan ve smyslu ,individualniho spravniho organu“*,
a za spravni orgdn je tak pro ucely ustanoveni o vylouceni pro pod-
jatost povazovana kazda osoba, ktera je povéfena obstardvanim tiko-
It pfi vykonu vefejné spravy a kterd se ticastni postupu podle AVG
(podle § 14 odst. 1 véty prvni SR ,ufedni osoba”).”” P¥i pochybnos-
tech o nepodjatosti musi spravni organ postupovat z ufedni povin-
nosti; narozdil od ¢eského spravniho fizeni, v rakouském AVG neni
zakotveno pravo tcastnika vznést namitku o podjatosti tfedni osoby
(srov. § 14 odst. 2 SR) a vyloudeni pro pochybnost o nepodjatosti tak
muZze nastat jen z iniciativy spravniho organu.”® A na rozdil od ces-
kého spravniho fizeni, v némz jinou ufedni osobu, kterd nahradi vy-
louc¢enou ufedni osobu, urcuje predstaveny vyloucené tfedni osoby,

Ubereinkommens iiber die Beseitigung aller Formen rassischer Diskriminierung,
BGBI. Nr. 390/1973.

13 Rozhodnuti VWGH ze dne 20. 3. 1963, 0854/61, dostupné z http://www.ris.bka.
gv.at/Vwgh/.

14  Rozhodnuti VfGH VfSlg. 15.581/1999 cit. dle THIENEL, Rudolf. op. cit. s. 49.

15  Viz napf. MERKL, Adolf. Obecné prdavo sprdavni. Dil proni. Brno: Orbis, 1931. s. 146.

16 WIELINGER, Gerhart. Einfiihrung in das osterreichische Verwaltungsverfahrensrecht,
10. Auflage. Graz: Leykam, 2006. s. 31.

17 Namitku podjatosti vSak lze vznést proti tltumocnikovi a znalci, § 39a a § 53 AVG.

18 Srov. THIENEL, Rudolf. op. cit. s. 45-46.
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podle AVG je sama podjata ufedni osoba (resp. slovy AVG , podjaty
spravni organ”) povinna zajistit ,ndhradni ufedni osobu” (spravni
organ). AVG zna ¢tyti pfipady pochybnosti o nepodjatosti, které se
z¢asti shoduji s dtivody, které upravuje cesky spravni fad. Jsou jimi:
1) vlastni ztiéastnénost na véci (pomér k véci, § 14 odst. 1 SR); 2) zu-
castnénost rodinného prislusnika nebo opatrovance (pomér k tcast-
nikéim, ktery podle SR nemusi byt nutné rodinny, tzn. Ze tento dtivod
tak, jak je zakotven v SR je oproti AVG obsahové &ir$i, navic spravni
fad vyslovné uvadi jako diavod pro pochybnosti o nepodjatosti téz
pomeér k zastupci ticastnika); 3) dale angazovanost osoby, ktera jedna
jako spravni orgdn, zaroven jakozto zastupce ucastnika (zastoupeni
pritom jiz ani nemusi trvat); 4) jiné vazné davody, pro které vznika
pochybnost o nepodjatosti. V odvolacim fizeni je diivodem pro vy-
louceni téz ucast na vydani odvolanim napadeného rozhodnuti nebo
ucast na , predbézném rozhodnuti o odvolani” podle § 64a AVG. Je-li
nebezpeci z prodleni a neni-li mozné ihned zajistit zastoupeni sprav-
niho organu, ¢ini spravni organ, u néjz jsou dany pochybnosti o ne-
podjatosti, neodkladné ufedni ukony.

Pravidla o vylouceni pro pochybnost o nepodjatosti jsou rovnéz
provedenim prava na zakonného soudce (¢l. 83 odst. 2 B-VG)."”

2. Zasady vztahujici se k pripravnému tizeni

Zasada arbitrarniho poradku

Zasada arbitrarniho potadku patii k zdsadam vztahujicim se k pfi-
pravnému fizeni*’; obecné znamena, Ze potadijednotlivych procesnich
ukonti sméfujicich v fizeni ke zjisténi skutkového stavu neni zako-
nem stanoveno a fizeni tvofi od poc¢atku do konce jeden celek. Pokud
neni ve spravnich pfedpisech obsaZeno jiné nafizeni, je na pfislusném
spravnim orgdnu, aby na zdkladé okolnosti konkrétniho pripadu a pfi
respektovani pravidel stanovenych ve 2. ¢asti AVG (,, Pfipravné fize-
ni”) urdil postup v pripravném fizeni. K tomu mtize zejména z vlastni
iniciativy nebo na navrh natidit tstni jednani, sloucit vice spravnich
véci ke spole¢nému projednani nebo je znovu rozdélit. Postup musi
spravni organ volit s ohledem na nejvyssi moznou ucelnost, rychlost,

19 Pripravné, resp. vySetfovaci fizeni, jehoz ticelem je zjisténi (vySetfeni) informaci
nezbytnych pro vyfizeni spravni véci a v némz je ticastniktim dana moznost uplat-
nit sva prava a zajmy (§ 37 véta prvni AVG).

20 Viz napft. rozhodnuti VwGH 2007/05/0054 ze 16. 12. 2008.
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jednoduchost a tispornost ndakladii (§ 39 odst. 2 AVG). Na rozdil od soud-
nich fizeni - civilniho i trestniho — ve spravnim fizeni obecny pfikaz
bezprostfednosti a ustnosti neplati, pravé naopak. Spravni organ
ustni jednani nafidi pouze tehdy, povazuje-li to za ucelné a nejde-li
o zbytecné prodluzovani fizeni nebo plytvani néklady.

Ucelnost, rychlost, jednoduchost a tspornost 1ze tedy povazovat
za dalsi zasady spravniho fizeni. Jde o AVG (opakované) vyslovné
pozadované kvality fizeni, které by mél spravni organ pii zvazova-
ni vhodného postupu zohlednit. V prvé fadé je tfeba sledovat ticel
fizeni a tcelnost pak poméfovat s pozadavkem rychlosti, ispornos-
ti a jednoduchosti tak, aby spravni fizeni bylo nejen tcelné, ale také
efektivni.

Pouze pokud v prvostupniovém fizeni zjisténé a do rozhodnuti za-
hrnuté posudky jsou s ohledem na pravneé relevantni zjisténi aplna
a logicka, mtize se o né odvolaci organ ve smyslu zasad tcelnosti,
rychlosti, jednoduchosti a tspornosti pfi svém rozhodovani opirat.
Obecné ale kolem odvolaciho organu je véc rozhodnout opétovné,
a to zejména tehdy, pokud o této véci bylo rozhodovano poprvé.?

Zasada oficiality, zasada materialni pravdy a zasada vySetiovaci

Zasada oficiality, ktera vyjadiuje povinnost spravniho urfadu tam,
kde zakon jako podminku jeho aktivity vyslovné nevyzaduje navrh,
postupovat z vlastni iniciativy, vyplyva z § 39 odst. 2 a 3 AVG. Zasa-
da oficiality se vztahuje jak k zahdjeni fizeni, tak k dalsimu postupu
v Fizeni, tzn. pfislusny spravni organ je povinen zahdjit spravni fizeni
a v zahdjeném fizeni postupovat k vyfeseni véci (vydani rozhodnuti)
i bez navrhu tucastnikd, pokud zakon nestanovi jinak. Zasada oficiali-
ty dava zaklad i pro zasadu vySetfovaci a zasadu materialni pravdy,
které se vztahuji k dokazovani a vyjadfuji povinnost spravniho or-
ganu objektivné zjistit relevantni skutecnosti nezbytné pro vyreseni
véci a z tfedni povinnosti shromazdovat podklady pro rozhodnuti.
Primarné musi téma a pfedmeét dokazovani urcit spravni organ. Ma-
xima oficiality podle konstantni judikatury Soudniho dvora spravni-
ho ovsem pfedpoklada urcitou miru soucinnosti t€astnikii. Vyslovné
vSak povinnost soucinnosti v AVG zakotvena neni. Ucastnik musf
podle judikatury i v pfipravném fizeni procesni prava, ktera mu jsou
k obrané jeho zajmt stanovena, skutecné uplatiovat a ikony spravni-

21 Rozhodnuti VWGH ze dne 26. 2. 2009, 2007/09/0105. Obdobné téz rozhodnuti
VwGH 93/16/0120 ze dne 18. 11. 1993.
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ho tfadu smétujici ke zjisténi skutkového stavu musi umoznit. Pokud
ucastnik svoji povinnost soucinnosti zanedbava, nelze spravnimu tifa-
du nedostatecné zjisténi skutkového stavu vytykat. Rakousky Soudni
dvtr spravni k tomu uvadi: , Uedni povinnosti zjisténi skutkového stavu
odpovidd povinnost ticastnikii poskytovat za tim icelem sprdvnimu vifadu
soucinnost. Maxima oficiality nezbavuje 1icastniky povinnosti skutkovymi
torzenimi piispét ke zjisténi skutkového stavu, kdyz je jejich soucinnosti tie-
ba. Tam, kde sprdvni titad neni bez ,spoluprdce” ticastnika schopen opatfit si
skutkovy zdklad nezbytny pro rozhodnuti, vychdzi z povinnosti soucinnosti.
Povinnost soucinnosti ptitom vyzZaduje vice nezZ pouhd ,,pausilni skutkova
torzeni”, vyZaduje se uréitd mira konkrétnosti tvrzeni ticastnika; na vyjzou
musi tiéastnik oznacit skutecnosti, které jsou k posouzeni opravnénosti nd-
roku nezbytné.”** V jiném rozhodnuti Soudni dvtr spravni vymezuje
zasadu oficiality (postupu z tfedni povinnosti) obdobné a konkrétné
pak uvadi, Ze pokud ucastnik navrhne jako dtikaz vyslechem jmeno-
vité urcitého svédka, musi také uvést ,dtikazni téma”, tzn. k jakému
tématu a jakym otazkam ma byt svédek vyslechnut, pokud to neni
spravnimu organu zfejmé.”

V § 39 odst. 2 AVG je tedy zahrnuto nékolik zasad - 1. maxima ofi-
ciality (Offizialmaxime) nebo téz zasada povinného ufedniho postupu
(Amtswegigkeit), kterd se vztahuje k zahdjeni fizeni a postupu v fizeni,
2. zasada vysetfovaci (Inquisitonsmaxime) a 3. zasada materialni prav-
dy (der Grundsatz der materiellen Wahrheit), které se vztahuji ke zjisto-
vani skutecnosti a dokazovani.

Zasada spojovani fizeni a koordinace
Jestlize realizace urcitého zaméru podle spravnich predpist vy-

22 Viz napt. rozhodnuti VWGH ze dne 21. 2. 2008, 2005/07/0105.

23 Bundesgesetz, mit dem das Allgemeine Verwaltungsverfahrensgesetz 1991, das
Verwaltungsstrafgesetz 1991, das Zustellgesetz, das Forstgesetz 1975, das Wasser-
rechtsgesetz 1959, das Abfallwirtschaftsgesetz, das Immissionsschutzgesetz - Luft,
das Strahlenschutzgesetz, das Epidemiegesetz 1950, das Tuberkulosegesetz, das
Arztegesetz 1998, das Dentistengesetz, das Gesundheits- und Krankenpflegege-
setz, das MTD-Gesetz, das Hebammengesetz, das Apothekengesetz, das Arzne-
imittelgesetz, das Arzneiwareneinfuhrgesetz, das Krankenanstaltengesetz, das
Tierseuchengesetz, das Kraftfahrgesetz 1967, das Schifffahrtsgesetz, das Luftfahrt-
gesetz, die Gewerbeordnung 1994 und das Luftreinhaltegesetz fiir Kesselanlagen
gedndert, ein Bundes-Berichtspflichtengesetz erlassen sowie das Rattengesetz, das
Bazillenausscheidergesetz, die Durchfithrungsverordnung zum Bazillenaussche-
idergesetz und das Bundesgesetz iiber natiirliche Heilvorkommen und Kurorte
aufgehoben werden (Verwaltungsreformgesetz 2001), BGBL. I Nr. 65/2002.
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zaduje vicero povoleni a jestlize byly zahrnuty do jednoho navrhu,
spravni ufad spoji tato fizeni k jednomu projednani a rozhodnuti
a s urady piislusnymi k vedeni ostatnich spravnich fizeni svij postup
koordinuje. Oddélené vedeni fizeni je v takovych pfipadech mozné,
jen pokud je to v zajmu dosazeni ucelnosti, rychlosti, jednoduchosti
fizeni nebo tspornosti naklada fizeni (§ 39 odst. 2a AVG).

Zasada koordinace byla do AVG vloZena ,zdkonem o spravni re-
formé”“** v roce 2001 pod heslem ,,one-stop-shop”, tj. s myslenkou kon-
centrovat rozhodovani o vsech jednotlivych povolenich potfebnych
k realizaci urcitého zdméru u jediného pfislusného tfadu a tim co
nejvice zkratit ¢as potfebny k ziskani téchto povoleni. Snaha takto ad-
resatlim spravy zjednodusit vyfizovani spravnich zalezitosti ovsem
ma své meze, nebot mozny je pouze presun prislusnosti v ramci ne-
primé spolkové spravy na okresni hejtmanstvi. S ohledem na obsah
samostatné ptisobnosti obci (¢l. 118 odst. 2 a 3 B-VG) nemohlo byt do
prislusnosti okresnich hejtmanstvi, a tudiz ani do zasady spojovani
fizeni zahrnuto povolovani staveb. Ve spravni praxi narazi zdsada
spojovani fizeni na to, Ze okruhy ucastniki tak, jak jsou stanoveny
rtiznymi zakony, které maji byt aplikovany, se neptekryvaji a spo-
lecné fizeni tak s ohledem na rtizné okruhy tcastniki v jednotlivych
fizenich, ktera maji byt spojena, neni mozné.”

Zasada slySeni ucastnikt

Spravni ufad je povinen dat icastnikim fizeni prileZitost prednést
vse, co jim svéddi k dobru, a jejich tvrzenimi se dtkladné zabyvat.
Tato zasada je obecné vyjadfena v § 37 AVG a v dalsich ustanove-
nich zddraznéna a konkretizovana. Tak napfiklad § 45 odst. 3 AVG
upravuje pravo na vyjadfeni se k vysledkiim dokazovani, § 65 pravo
»protistrany odvolatele” vyjadrit se k v odvolani nové tvrzenym sku-
tecnostem a diikaztim. Soudni dvtr spravni na dodrzovani této zasa-
dy klade znacny diiraz, jde o ,fundamentdlni zasadu spravniho fize-
ni v pravnim staté“* a poruseni tohoto prava povazuje za zavaznou
procesni chybu. V praxi spravnich tfadu vsak jde o jednu z nejcastéji
porusovanych zdsad, o ¢emz svéd¢i i bohatost judikatury Soudniho
dvora spravniho k uvedenym ustanovenim.

24 WIELINGER, Gerhart. op. cit. s. 23-24.

25 Rozhodnuti VWGH ze dne 16. 11. 1993, 90/07/0036. Obdobné téZ rozhodnuti
VwGH 91/09/0177, 16. 1. 1992.

26 Rozhodnuti VWGH ze dne 27. 2. 2003, 2000/18/0040.
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JestliZe je zasada slySeni porusena v prvoinstancnim fizeni, nemi-
Ze byt tato vada zhojena tim, Ze castnik ma moznost se k zavérim
dokazovani vyjadrit v odvolani.?”

Zasada slyseni dava tcastnikovi pravo zaujmout stanovisko a vy-
jadrit se k véci samé a k vysledkiim dokazovani za ucelem obrany
svych prav a pravnich zajmi, podkladem pro rozhodnuti nemohou
byt proto skutecnosti ani dtikazy, k nimz ticastnik nemél moznost se
vyjadfit; nevyzaduje vsak, aby se tcastnik pfed vydanim rozhodnuti
vyjadfil téz k pravnimu hodnoceni zjisténého skutkového stavu pro-
vedenému spravnim tfadem.? Uéastnikéim musi byt vysledek pro-
vadeéni ditkazd spravnim ufadem dan na védomi a vyslovné maji byt
vyzvani, aby ve stanovené lhiité k vysledkiim dokazovani vyjadiili
své stanovisko.” Zasadé slySeni je ucinéno zadost, pokud je tcastnik
seznamen s vysledky dokazovani (zde s obsahem znaleckého posud-
ku) a moznost vyjadfit se je mu poskytnuta jen tustné pii jednani®
nebo dokonce jen telefonicky, pokud to vyzaduje situace.’® Stanove-
ni lhiity pro vyjadfeni musi byt pfiméfené, aby ucastnik mél realnou
moznost prednést piipadné protiditkazy.* Soudni dvtr spravni téz
zdliraznuje, Ze nejen s vysledkem provadéni uréitého dtikazniho pro-
sttedku, nybrz téz s diitkaznimi zdroji musi byt castnik seznamen,
napf. s tim, ktery svédek, urcitou vypoveéd ucinil.*® Pravo na slySeni
ucastnika neni dano jen v prvoinstancnim fizeni, nybrz v kompletnim
rozsahu plati téz v fizeni odvolacim.*

Ustavnépravni garance prava slySeni ti¢astnika sice neexistuje, ale
Ustavni soudni dvtir toto pravo povazuje za imanentni souc¢ast zasa-
dy rovnosti®.

27  Viz napt. rozhodnuti VWGH ze dne 16. 11. 1993, 90/07/0036. Obdobné pro danové
fizeni rozhodnuti VwGH 89/13/0111, 5. 2. 1992.

28 Rozhodnuti VWGH ze dne 5. 9. 1995, 95/08/0002.

29  Viz napft. rozhodnuti VWGH ze dne 11.09.2003, 2002/07/0023.

30 Rozhodnuti VWGH ze dne 4. 4. 2002, 2002/08/0023.

31 Rozhodnuti VWGH ze dne 25. 7. 2002, 2001/07/0114.

32 Rozhodnuti VWGH ze dne 18. 10. 2000, 98/08/0304.

33 Rozhodnuti VWGH ze dne 10. 12. 1998, 98/07/0128. Podle VWGH ve spravnim fi-
zeni neprichazi v tvahu zvlastni ochrana svédka jako v fizeni trestnim.

34 Cl. 7 rakouské spolkové tstavy (B-VG) a v ¢l. 2 istavniho zakona (StGG).

35 Skutecnosti obecné nebo tfedné znamé (offenkundige Tatsachen) neni tfeba do-
kazovat (§ 45 odst. 1 AVG). Ke skutecnostem obecné a ufedné znamym blize
viz WALTER, Robert — MAYER, Heinz. Grundriss des Osterreichischen Verwal-
tungsverfahrensrechts. 8. Auflage. Wien: Manzsche Verlags- Universitatsbuchhan-
dlung, 2003. s. 165. Pokud ovSem ma spravni tfad urcitou skute¢nost za obecné
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3. Zasady vztahujici se k pripravnému Fizeni

Zasada volného hodnoceni dukazii, zasada neomezeného doka-
zovani, zasada stejné hodnoty vSech ditkaznich prostiedki

AVG neznd zadna pravidla, kterd by urcovala, kdy ma spravni
ufad povazovat urcitou skutecnost za prokazanou. Pokud se nejednd
o0 obecné nebo ufedné zndmé skutecnosti* nebo o zakonné domnénky
(§ 45 odst. 1 AVG), ma spravni tfad po peclivém zohlednéni vysledkii
vysettovaciho fizeni podle volného presvédceni zhodnotit, zda urcita
skutecnost bude povazovana za prokdzanou, ¢i nikoliv (§ 45 odst. 2
AVG).

Spravni ufad tedy neni pfi hodnoceni diikazii vazan pevnymi pra-
vidly, to ovSem neznamena libovtli spravniho ufadu. Spravni ufad
je povinen postupovat pii vyvozovani zavéri podle pravidel logiky
a vyuzivat védecké poznatky, prirodnich véd, psychologie apod.,
k posouzeni, zda shromazdéné dtikazy zavér o existenci urcité sku-
tecnosti potvrzuji.”

Volné hodnoceni diikazti predpoklada, ze diikazy budou nejprve
provedeny a teprve potom bude posuzovana jejich dikazni hodnota.
Hodnoceni dtikazti pred jejich provedenim je nepiipustné. Diikazni
prostfedek tedy nemtize byt pfedem hodnocen jako prostiedek bez
vypovidaci hodnoty. Nelze proto neprovést vyslech svédka z toho
dtivodu, Ze se predpoklada, ze pajde o ,vypoveéd z laskavosti”.®

Na zasadu volného hodnoceni diikazti navazuje povinnost sprav-
niho tfadu sva rozhodnuti odtivodnit (§ 60 AVG); spravni urad je
povinen v odivodnéni rozhodnuti zrekonstruovatelnym zptisobem
objasnit, pro¢ urcity skutkovy stav md za dany, nebo nikoli. Pouhé
odvolani se na zasadu volného hodnoceni dtikazii v odtivodnéni roz-
hodnuti nesta¢i.®

Zasada neomezeného dokazovani znamend, ze dtikazni prostred-
ky jsou v AVG (§ 47-54) uvedeny pouze prikladmo a Ze jako dtikazni

znamou, je povinen i toto dat ticastnikovi na védomi (§ 43 odst. 4 AVG), rozhodnu-
ti VWGH ze dne 17. 10. 1995, 94/08/0269, s vyjimkou znamych skutecnosti, o nichz
jsi je spravni ufad jisty, Ze jsou ucastnikovi znamy, rozhodnuti VwGH ze dne 26.
4.2001, 98/16/0265.

36 Rozhodnuti VWGH ze dne 18. 4. 1977, 2942/76.

37 Rozhodnuti VWGH ze dne 26. 9. 1995, 94/08/52.

38 Rozhodnuti VWGH ze dne 29. 1. 1996, 96/16/0014.

39 VwGH ze dne 17. 4. 1991, 90/02/0166.
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prostfedek miize byt pouzito vse, co je ke zjisténi rozhodného skut-
kového stavu podle povahy konkrétniho piipadu ucelné (§ 46 AVG).
Pouzity tedy mohou byt zdsadné vSechny dtikazy ziskané v souladu
s pravem.*

Spravni ufad tak mtze pouzit napf. predzvédné osoby nebo
,predzvédné véci” co bude v fizeni pouzito jako dikaz zalezi na
spravnim ufadu, rozhodujici pfitom je pouze to, zda urcity ditkazni
prostfedek miize pfispét k objasnéni skutkového stavu.*! Soudni dvur
spravni ovSsem zaujal stanovisko, Ze jsou nepfipustné ,tajné ditkazni
prostfedky”, napf. anonymni vypovédi.*

Ze zasady volného hodnoceni dtiikazii a zasady neomezeného do-
kazovani vyplyva téz pravidlo, Ze hodnota vsech diikazi je principi-
alné stejna a diikazni sila urcitého dtikazniho prostfedku neni urcova-
na formalni kvalifikaci, nybrz pravdivosti jeho obsahu.* Soudni dvtir
spravni k zasadé stejné hodnoty vsSech diikaznich prostfedkt kupii-
kladu uvedl, Ze posudek , Gfedniho znalce” (§ 52 odst. 1 AVG) nema
vyssi dikazni hodnotu nez posudek ,,netifedniho znalce” (§ 52 odst. 2
AVG), kterého si povolal ucastnik.* Pokud je svédkem spravni organ
(Gfedni osoba) neproptijcuje to jeho svédecké vypovédi automaticky
vyssi ditkazni hodnotu ve srovndni s vypovédi jiné, netfedni osoby;
na druhou stranu je tfeba vzit v tivahu, Ze tfedni osoba podléha dis-
ciplindrnimu pravu a nepravdiva svédecka vypovéd je sankcionova-
telna: svédecka vypovéd na véci nezucastnéné uifedni osoby, je proto
spise diivéryhodna nez ospravedlnovani obvinéného, ktery se zcela
pfirozené chce vyhnout trestu.

Zasada neomezeného dokazovani ovSsem neznamena, ze zde ne-
plati zakazy, ze urcité diikazy nesmi byt prijaty a ze urcité dikazy
jsou jako podklad pro rozhodnuti nepfipustné, napt. odebrani krve
fidici pro zjisténi alkoholu provedené v rozporu se zdkonem.* Tako-
vym nepfipustnym ditkazem by téz bylo poruseni zdkazu donuceni

40 Napf. rozhodnuti VwGH ze dne 17. 10. 2008, 2007/12/0203, shodné téZ rozhodnuti
VwGH ze dne 4. 7. 2007, 2006/08/0193.

41 Rozhodnuti VWGH ze dne 20. 2. 1991, 90/02/0151.

42  Rozhodnuti VWGH ze dne 20. 12. 1990, 90/10/0134.

43 Rozhodnuti VWGH ze dne 15. 4. 1988, 85/17/0086.

44 Rozhodnuti VWGH ze dne 20. 1. 1986, 85/02/0245.

45 Viz § 5 StVO (Bundesgesetz vom 6. Juli 1960, mit dem Vorschriften {iber die
Straflenpolizei erlassen werden (Straflenverkehrsordnung 1960, BGBL. Nr.
159/1960) a viz téz rozhodnuti VwGH ze dne 11. 7. 1990, 89/03/0242.
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k sebeobvinéni*’, poruseni pravidel pro odposlech”, poruseni zakazu
mucenti pii ziskavani diikazii (€l. 15 Umluvy proti muceni*) apod.

Dtikaznim navrhiim, které jsou zjevné neopodstatnéné, spravni
ufad neni povinen vyhovét (§ 46 odst. 2 AVG). Takova situace ovsem
muze podle Soudniho dvora spravniho nastat jen tehdy, kdyz navr-
hovany dtikazni prostredek objektivné vzato neni viibec zptisobily
o predmétu dokazovani ditkaz podat.* Naopak opodstatnény je du-
kazni navrh tehdy, kdyz oznacuje ditkazni téma a dikazni prostfedek
a ditkazni téma pritom mtize pfispét k objasnéni relevantniho skut-
kového stavu.” S ohledem na zasadu procesni ekonomie ma spravni
ufad dokazovani ukoncit v momenté, kdy si na zakladé existujicich
dtikazi miiZze ucinit jasny obraz o relevantnim skutkovém stavu.™

Urcitou vyjimku ze zasady stejné hodnoty vsech dtikaznich pro-
sttedkt predstavuji vefejné listiny, jimz svéd¢éi (vyvratitelna) do-
mneénka spravnosti (§ 47 AVG).

Nepfimé fizeni

Rizeni pied spravnim tfadem neni bezprostfedni. Spravni tfad
muze podle § 55 AVG dokazovani provadét také prostfednictvim do-
zadanych ufadii v ramci ,vzajemné vypomoci ufadt” (¢l. 22 B-VG)
nebo prostiednictvim podiizenych uradu, jimz tak ulozil pokynem
(cl. 20 odst. 1 B-VG), nebo prostfednictvim k tomu jednotlivé pove-
fenych ufednich organti. Miize téz dopliiovat dikazy riznym nefor-
malnim dotazovanim.

46  Viz pravidla pro odposlech v § 120 StGB (Bundesgesetz vom 23. Janner 1974
tiber die mit gerichtlicher Strafe bedrohten Handlungen (Strafgesetzbuch, BGBL.
Nr. 60/1974) a viz téz rozhodnuti VWGH ze dne 5. 7. 1993, 91/10/0130.

47  Kundmachung des Bundeskanzlers vom 30. Mai 1989 betreffend den Geltungsbe-
reich des Ubereinkommens gegen Folter und andere grausame, unmenschliche
oder erniedrigende Behandlung oder Strafe, BGBI. Nr. 273/1989.

48 Rozhodnuti VWGH ze dne 15. 1. 1983, 82/11/0084.

49 Rozhodnuti VWGH ze dne 24. 1. 1996, 94/13/0152.

50 Rozhodnuti VwGH VwSlg. 3046 A/1953 cit. dle THIENEL, Rudolf. op. cit. s. 173.

51V roce 1991 byl v nédvaznosti na ¢l. 6 Umluvy o ochrané lidskych prav a svobod
(Konvention zum Schutze der Menschenrechte und Grundfreiheiten, BGBI. Nr.
210/1958) a pozadavek nezavislosti a nestrannosti tribunalu v kazdé spolkové
zemi zi{zen jeden nezavisly spravni senat. Jde o organy soudniho typu, které byly
spolu s Azylovym soudnim dvorem a Soudnim dvorem spravnim zfizeny ke kon-
trole spravy a zajisténi pravnosti ¢innosti spravnich uradu (¢l. 129 B-VG).
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Bezprosttednost se vSak zdsadné uplatiiuje v fizeni pred nezavis-
lymi spravnimi senaty®, nebot fizeni pred timto ,kolegialnim orga-
nem se soudnim prvkem”* uz musi beze zbytku splnovat pozadavky
spravedlivého procesu (¢l. 6 Umluvy).

4. Zavérem

Rakouska uprava zasad spravniho fizeni i judikatura vychdazi
ze zasady legality a jejich derivat(i, a napliuje tak pozadavky demo-
kratického pravniho statu, ktery respektuje prava jednotlivcii. Ra-
kouska monarchie byla bastou spravy a dala pravni zéklad i ceskému
spravnimu procesu. PfestoZe se v zasadach Ceska a rakouska tprava
spravniho fizeni podstatné nelisi, zejména na judikatufe spravnich
soudti je dosud znat rakousky naskok.

52 \{fSlg. 11.336, 13.756 cit dle WALTER, Robert - MAYER, Heinz. op. cit. s. 172.
53 Umluva o ochrané lidskych prav a svobod (Konvention zum Schutze der Mens-
chenrechte und Grundfreiheiten, BGBI. Nr. 210/1958).
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Principles of Austrian Administrative Proceedings

JUDr. Olga Pouperovd

Annotation: Following submission is a summary of Austrian administrati-
ve procedure principles as they are mentioned by Austrian doctrine and the
practice of the courts where through these principles, rough description of
Austrian general administrative proceedings is provided. The list of prin-
ciples of administrative procedure is based on enumerations of principles
given in Austrian literature, in contrary to the Czech terminology, it does not
strictly distinguish principles of administrative body s operation (s. 2 and 8
of Czech Administrative Procedure Code') and principles of administrati-
ve proceedings?®, furthermore, in addition to principles of Austrian “general
administrative procedure code (AVG?)”, it sets out certain principles that
are not explicitly considered as administrative procedure principles but they
are related to the entire operation of public administration, regulated mainly
at constitutional level. Principles of operation are even more critical to the
image of administrative procedure which is the reason of their enlistment.
Goal of this submission is not to compare Czech and Austrian regulation
of the administrative procedure principles, on the other hand, its aim is to
shortly introduce legal regulation of Austrian general administrative procee-
dings. Every principle is supplemented with relevant case law of the Consti-
tutional Court of Austria’ and especially the Administrative Court of Austria®
which interprets and puts the finishing touches to the normative principles.

1  Principles of administrative body’s operation are given in the Code of Adminis-
trative procedure, Act no. 500/2004 Coll., as amended (thereinafter ,, CAP“), col-
lectively in sections 2 — 8 and they refer to all actions of administrative bodies,
including administrative proceedings, which leads to rendering a decision.

2 In contrary to “basic principles of administrative body’s operation”, principles
of administrative proceedings refer exclusively to the administrative procedure
(chapter I. CAP), they are regulated in CAP in provisions connected to a particular
phase of administrative procedure they are related to. Summary of Czech admin-
istrative procedure principles can be found in, e.g. SKULOVA, Sotia a kol. Sprdoni
prdvo procesni. Plzent: Ales Cenék, 2008. p. 76-85.

3 BGBL Nr. 51/1991, Allgemeines Verwaltungsverfahrensgesetz 1991 (AVG), herei-
nafter ,AVG”.

4, Verfassungsgerichtshof der Republik Osterreich”, hereinafter VI GH".

5 Verwaltungsgerichtshof der Republik Osterreich”, hereinafter, VwGH" special-
ized court established to supervise the Administration. See Art. 129- Att. 136 B-VG,
implemented by Act on Administrative Court (Verwaltungsgerichtshofgesetz
1985, VwGG, BGBI. Nr. 10/1985).
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Keywords: principles of administrative proceedings, Austrian administrative
proceedings.

1. General principles of administrative operation

Separation of the Administration from the Judiciary

Administration and Judiciary are separated from each other at all
levels (Art. 94 B-VG®). Art. 94 B-VG is an obstacle to the creation of
mixed bodies; hence, everybody must be construed as either a court
or an administrative body. Relationship of functional subordination
where the administrative body would be bound by court’s decision
is inadmissible (the same vice versa), as well as combination of admi-
nistration and judiciary during the stages of appeal. It is only possi-
ble that a body of the same kind renders decision, as far as appeal
on a higher stage is concerned.” However, review of administrative
acts by the Administrative Judiciary is not inconsistent with the prin-
ciple of separating the Administration and Judiciary because it is not
the procedure of appellate stages that is followed in Administrative
Court (or “independent administrative senate”®), to the contrary, it is
a new “superstructure” proceeding, formally and institutionally diff-
erent from administrative procedure which takes place in time when
the protection of public subjective rights by the administrative bodies
(and all their levels) turns out to be insufficient.

Authors are not unanimous whether this constitutional rule requi-
res both organizational separation of Judiciary and Administration
and the functional separation. R. Thienel states that explicit separation
also in the material view is only given in criminal law matters.’ Courts
are only reserved the power to resolve certain traditional issues', in
6  BGBL Nr. 1/1930, Bundes-Verfassungsgesetz (B-VG), hereinafter ,B-VG” B
7 See THIENEL, Rudolf. Verwaltungsverfahrensrecht. 3. Auflage. Wien: Verlag Oster-

reich, 2004. p. 44.

8  Unabhéngiges Verwaltungssenat (UVS).

9  THIENEL, Rudolf. supra note 7. p. 44, 376-380. Even in this view, I personally do
not think it is strict that administrative bodies are given the authority to decide in
the administrative offences law because in principle, the authority to decide upon
administrative delinquencies is similar to the authority to decide upon crimes; it
is determination whether the delinquency occurred, if all the features of a body
given by the law are satisfied and who is delinquent; i.e. determination of guilt or
innocence and prospective sanction.

10  Authors differ in the opinion on issues falling within the scope of courts’ activities.
See e.g. THIENEL, Rudolf. supra note 7. p. 44.
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other ones, it is a common law-maker who is supposed to determine
what issues to be decided are devolved to courts and which are devol-
ved to administrative bodies.

Allegiance to the law — the principle of legality

Law is an expression of the people’s will and in parliamentary de-
mocracy countries; allegiance of the Administration to the law is a ne-
cessary condition for democratically structured public administration.
By enacting a law, Legislature determines the state administration, or
of you like, the whole public administration limits in which the public
administration may be exercised and as such, Legislature takes priori-
ty over public administration. Principle of legality indicates the relati-
on between public administration and its addressees who are guaran-
teed that public administration shall only be exercised under the rule
of law. Principle of legality is embedded in Art. 18 B-VG which states
in its first paragraph that all state administration may only be exerci-
sed under the rule of law. Despite the fact that the Constitution only
refers to the state administration, it is necessary to hold the postula-
te of legality out to whole public administration because the original
subject of Administration is the State and other subjects of Adminis-
tration may only exist if allowed for by the State. This other public
administration represented by a public law subject different from the
State may not have wider limits of its operation than the State itself.

Principle of firmly determined competency

In a way, this principle specifies the principle of legality. It expres-
ses person’s right to have only an administrative body competent to
this person’s matter deciding upon this particular matter. Breach of
competency rules leads to a serious procedural fault that might be
contested by a subject of the proceedings. Even the exceptions to prin-
ciples of determining competency (delegation and devolution) are
only allowed when they are provided for by the law. General rules
for determining the subject-matter and territorial jurisdiction in the
administrative proceedings are set in the provisions of s.1 —s. 6 AVG,
these rules are applied secondarily; they are modified by special rules
for determining the competency, given in special laws.

Furthermore, principle of firmly determined competency is a de-
monstration of the right to have the matter tried by a judge established
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by law (Art. 83 (2) B-VG). Right to a judge established by law must be
interpreted extensively; it does not only apply to Judiciary but also to
Administration, namely, in situations where the administrative body
authoritatively decides upon rights or duties of unsubordinated indi-
viduals. This constitutional principle binds both common lawmaker
and the executive branch performer. Lawmaker is bound to set exact
rules for determining both subject-matter and territorial competency
of courts and administrative bodies in order to avoid the conflict of
competency between different bodies and the Executive branch repre-
sentatives including administrative bodies are obliged to respect the
rules of competency and authority, given by the lawmaker."!

Principle of equality

Requirement of equality before the law is expressed in Article 2
of the state organic law'? and in Article 7 B-VG, where accordingly to
these, all the state citizens are legally equal. Additionally, equal treat-
ment of foreigners is regulated by a federal law on the elimination of
racial discrimination which was passed in 1973.7 In case of a possibi-
lity to interpret the law in several ways, an administrative body may
only apply the one which is consistent with the principle of equality.
Conclusion leading to a contradiction with this principle can not be
construed as a purpose of the law."

In administrative proceedings, the equality principles safeguards,
e.g. the obligation of legislator to follow certain criterions when deter-
mining the sphere of subjects of the proceedings, to whom procedural
rights for the protection of their substantive rights will be attributed. If
lawmaker attributes a subjective law to someone, this particular per-
son must also be a subject of proceedings in which this subjective law
might be injured.’

11 See THIENEL, Rudolf. supra note 7. p. 45-46. See decision VfGH on 18. 6. 2001,
B1443/00 ua, available at http://www.ris.bka.gv.at/Vigh/.

12 RGBI. Nr. 142/1867, Staatsgrundgesetz (StGG).

13 Bundesverfassungsgesetz vom 3. Juli 1973 zur Durchfithrung des Internationalen
Ubereinkommens iiber die Beseitigung aller Formen rassischer Diskriminierung,
BGBI. Nr. 390/1973.

14 Decision VwGH on 20. 3. 1963, 0854/61, available http://www.ris.bka.gv.at/Vwgh/.

15 Decision VfGH V£Slg. 15.581/1999 cit. accordingly to THIENEL, Rudolf. supra note
7.p. 49.
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Impartiality of an administrative body

Impartiality of an administrative body is secured through the in-
stitute of prejudice exclusion. In certain cases, AVG imposes an obli-
gation of the administrative body to refrain itself from performing its
activity and guarantee a substitution (s. 7 (1) AVG). In AVG, the term
administrative body is used in a sense of , individual administrative
body“*¢, therefore every person authorized to administer duties ari-
sing from the law who participates on the AVG proceedings (accor-
dingly to s. 14 (1) first sentence CAP , person in authority”)" is regar-
ded as an administrative body for the purposes of prejudice exclusion
provisions. If the impartiality is questioned, the administrative body
must proceed ex officio; in contrast to the Czech administrative proce-
edings, Austrian AVG does not contain provision giving subjects right
to raise an objection based on prejudice of the person in authority (see
s. 14 (2) CAP) and the exclusion upon dubious impartiality may only
occur under authority of the administrative body.”* Furthermore, in
comparison to the Czech administrative proceeding, where a diffe-
rent person in authority who substitutes the excluded one is selected
by the excluded person’s superior, under AVG, it is the prejudiced
person himself/herself (in AVG wording “prejudiced administrative
body”) who is bound to provide “substitute person in authority” (ad-
ministrative body). AVG recognizes four cases of doubts on imparti-
ality which are in part the same with the ones regulated by the Czech
CAP. They are: 1) own participation on the matter (connection to the
matter, s. 14 (1) CAP); 2) participation of a family member or a person
in custodianship (connection to the subjects which in accordance with
the CAP needs not to be familial, i.e. this reason as it is embedded in
CAP is materially broader than in AVG and in addition, CAP expli-
citly states that connection to an attorney of the subject is a reason to
doubt the impartiality, too); 3) further involvement of a person who
acts as the administrative body and at the same time, as the subject’s
attorney (power of attorney needs not to exist already); 4) other se-
rious reasons for which the impartiality may be doubted. In the ap-
pellate proceedings, participation on delivering the appealed verdict

16  See e.g. MERKL, Adolf. Obecné privo spravni. Dil proni. Brno: Orbis, 1931. p. 146.

17 WIELINGER, Gerhart. Einfiihrung in das osterreichische Verwaltungsverfahrensrecht,
10. Auflage. Graz: Leykam, 2006. p. 31.

18 However, prejudice objection may be raised against an interpreter o ran expert, s.
39a and s. 53 AVG.
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or participation on the “preliminary appellate decision” according to
the s. 64a AVG is a reason for exclusion, as well. If there is danger in
delay and it is not possible to secure substitution of the administrative
body, the administrative body with doubted impartiality only carries
out urgent official acts. Likewise, rules of excluding for doubts on im-
partiality are a demonstration of the right to have the matter tried by
a judge established by law (Art. 83 (2) B-VG)."”

2. Principles related to the preliminary procedure

Principle of arbitrary order

Principle of arbitrary order belongs to the principles related to pre-
liminary procedure®; by and large, it means that the sequence of par-
ticular procedural acts leading to discovery of the issue in fact is not
legally determined and that from the commencement to the ending,
the proceeding is regarded as one complex unit. If not provided other-
wise in the administrative laws, it is up to the competent adminis-
trative body to specify the steps in the preliminary procedure while
upholding the rules of the 2" AVG part (“Preliminary procedure”).
In order to achieve that, the administrative body may order an oral
hearing on its own initiative or the motion of a subject; it may conjoin
more administrative matters into a joint hearing or split them again.
All the steps must be chosen with respect to the highest possible ex-
pediency, speed, simplicity and saving costs (s. 39 (2) AVG). In contrast
to the court proceedings — civil and criminal — in the administrative
proceedings, general imperative of immediacy and orality does not
apply, it is actually vice versa. Administrative body only holds an oral
hearing if it is considered expedient and the proceeding is not unne-
cessarily prolonged or the money is not being lavished.

Therefore, expediency, speed, simplicity and costs saving may all
be further considered as principles of administrative proceedings. It
is the quality of the proceedings explicitly (repeatedly) required by
AVG which ought to be taken into account by the administrative body
while selecting appropriate steps. Firstly, purposes of the proceeding
have to be followed and these have to be measured by the require-

19 See THIENEL, Rudolf. supra note 7. p. 45-46.

20 Preliminary, or if you like investigatory procedure, is aimed at discovering (inves-
tigating) information necessary for resolving the administrative matter and sub-
jects are allowed to claim their rights and interests (s. 37 first sentence AVG).
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ments of speed, costs saving and simplicity in a way making the admi-
nistrative proceedings not only purposeful but efficient, too.

Just in case a properly discovered expert’s opinions included in
the decision are complete and logical in respect to the legal findings,
the appellate body may deliver a verdict based on them in the sense
of principles of expediency, speed, simplicity and costs saving. But
generally, it is the task of an appellate body to decide the matter once
again, especially if this matter had been decided upon for the first
time.?!

Principle of officiality, principle of material truth and investiga-
tory principle

Officiality principle expresses the duty of an administrative body
to proceed ex officio in situations where the law does not require mo-
tion, as it arises from s. 39 (2) (3) AVG. Officiality principle is con-
nected to both the initiation of the proceedings and further steps in
the proceedings, i.e. the competent administrative body is obliged to
commence the proceedings and continue in it until the matter is re-
solved (by delivering a verdict) even without the motion of subjects,
if not provided otherwise by the law. Officiality principle serves as
a basis for the investigatory principle and the principle of material
truth which are related to the evidentiary phase and they reflect the
duty of an administrative body to objectively find relevant facts ne-
cessary for the resolution of the matter and to gather grounds for the
decision ex officio. Primarily, the topic and object of the evidentiary
phase must be assessed by the administrative body. Accordingly to
the case law of the Administrative Court, the maxim of officiality pre-
sumes participation of the subjects to a certain extent. However, the
duty of participation is not expressly regulated by AVG. Pursuant to
the judicature, even in the preliminary procedure, rights attributed to
the subjects to protect their interests must be actually exercised and
the actions of the administrative body leading to discovering the issue
in fact must be permitted by the subjects. If the subjects neglect their
duty of participation, it is not possible to contest the incomplete dis-
covery of the issue in fact by the administrative body. Respectively,
Austrian Administrative Court stated: “Official duty to discover the
issue in fact corresponds to the duty of subjects to co-operate with the

21 See e.g. decision VwWGH 2007/05/0054 on 16. 12. 2008.
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administrative body. Officiality maxim does not relieve subjects of the
duty to contribute to discovering the issue in fact by providing factu-
al statements if they are necessary. Where the administrative body is
not capable to obtain factual basis necessary for its decision without
the co-operation of a subject, it proceeds using the principle of parti-
cipation. Participation duty demands more than just “overall factu-
al statements”, it demands a certain extent of the subject’s statement
concreteness; on basis of a motion, subjects must specify facts that are
necessary for the judgment on legitimacy of the claim.”? In a different
decision, Administrative Court defines the officiality principle (as in
steps taken ex officio) in a similar way and in particular, it states that
in case the subject suggests the examination of a specifically named
witness as an evidence, the “evidentiary topic” must be introduced,
i.e. issues and questions to examine the witness with, as far as they are
not clear to the administrative body.”

Therefore s. 39 (2) AVG includes a number of principles — 1. ma-
xim of officiality (Offizialmaxime) in other words, the principle of com-
pulsory official proceeding (Amtswegigkeit) which is related to the
commencement and further steps in the proceedings, 2. investigatory
principle (Inquisitonsmaxime) and 3. principle of material truth (der
Grundsatz, der materiellen Wahrheit) which are related to the discovery
of facts and evidence.

Principles of conjoining the proceedings and coordination

If the realization of certain intention requires a higher number of
permissions under administrative law and if they were all included
into one motion, then administration body shall conjoin these pro-
ceedings into one proceeding and one decision where all the steps
are coordinated with other bodies, competent to other administrative
proceedings. In such cases, separate proceedings are only possible if
it is in the interest of reaching expediency, speed, simplicity of the
proceedings and saving the costs of it (s. 39 (2a) AVG).

The principle of coordination was embedded in AVG by the “law
on administrative reform“* in 2001 under “one-stop-shop” motto, i.e.

22 Decision VWGH on 26. 2. 2009, 2007/09/0105. See also decision VwGH 93/16/0120
on 18. 11. 1993.

23  See e.g. decision VWGH on 21. 2. 2008, 2005/07/0105.

24 Bundesgesetz, mit dem das Allgemeine Verwaltungsverfahrensgesetz 1991, das
Verwaltungsstrafgesetz 1991, das Zustellgesetz, das Forstgesetz 1975, das Wasser-
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with the idea of concentrating decision-making about all the permis-
sions necessary to carry out certain plan at one competent administra-
tive body and to cut the time needed for obtaining the permissions to
minimum. Nevertheless, there are limits to the effort of administrative
matters simplification for all Administration’s addressees because it
is only possible to transfer competency within indirect federal admi-
nistration, to the district office. With regard to the scope of individual
municipal competency (Art. 118 (2) and (3) B-VG), building permissi-
ons could not be incorporated within the district offices” competency.
In the administrative practice, the principle of conjoining the proce-
edings usually has to clash with the fact that the spheres of subjects
given by different laws which have to be applied do not overlap and
therefore conjoining of the proceedings is impossible due to dissimilar
spheres of subjects in distinct proceedings that should be conjoined.”

Principle of hearing the subjects

Administrative body is bound to give the subjects an opportunity
to submit anything in support of their position and it is obligated to
employ itself with these submissions. This principle is generally ex-
pressed in s. 37 AVG and in other provisions, it is stressed and concre-
tized. For instance, s. 45 (3) AVG regulates the right to give a statement
on the results of evidence, s. 65 speaks about the right of “appellant’s
counterparty” to give statement on new facts and evidence submitted
in the appeal. Administrative Court stresses the significant importan-
ce of upholding this rule when describing it as “fundamental prin-
ciple of administrative proceedings in legally consistent state”* and
the breach of this right is considered as a serious procedural fault.

rechtsgesetz 1959, das Abfallwirtschaftsgesetz, das Immissionsschutzgesetz - Luft,
das Strahlenschutzgesetz, das Epidemiegesetz 1950, das Tuberkulosegesetz, das
Arztegesetz 1998, das Dentistengesetz, das Gesundheits- und Krankenpflegege-
setz, das MTD-Gesetz, das Hebammengesetz, das Apothekengesetz, das Arznei-
mittelgesetz, das Arzneiwareneinfuhrgesetz, das Krankenanstaltengesetz, das
Tierseuchengesetz, das Kraftfahrgesetz 1967, das Schifffahrtsgesetz, das Luftfahrt-
gesetz, die Gewerbeordnung 1994 und das Luftreinhaltegesetz fiir Kesselanlagen
gedndert, ein Bundes-Berichtspflichtengesetz erlassen sowie das Rattengesetz, das
Bazillenausscheidergesetz, die Durchfiihrungsverordnung zum Bazillenausschei-
dergesetz und das Bundesgesetz {iber natiirliche Heilvorkommen und Kurorte
aufgehoben werden (Verwaltungsreformgesetz 2001), BGBL. I Nr. 65/2002.

25 WIELINGER, Gerhart. supra note 17. p. 23-24.

26 Decision VWGH on 16.11.1993, 90/07/0036. Likewise decision VwGH 91/09/0177,
16.1.1992.
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However, it is one of the mostly breached principles in the practice of
administrative bodies which is indicated by rich case law of the Admi-
nistrative Court related to these provisions.

If the principle of hearing is breached in the first-instance proce-
eding, this fault cannot be convalidated by the subject’s opportunity
give statement on the results of evidence in the appeal.”

The principle of hearing gives subjects the right to present an opi-
nion and put forward their views on the merits and on the results of
evidence, in order to protect their rights and legal interests. If subject
had no opportunity to comment certain facts and evidence, these may
not serve as a basis for a decision; it is not required, however, that
the subject gives statement on the legal evaluation of the issue in fact
rendered by the administrative body.” Subjects must be given notice
about the results of evidence and they must be explicitly invited to
submit their statement in a given period of time.” The principle of he-
aring is satisfied if the subject is given notice about the results of evi-
dence (content of the expert’s opinion in this case) and an opportunity
to comment on it is given during a hearing in an oral way* or only via
telephone, where the situation requires such a step®. The period gi-
ven for statement must be adequate to the subject’s real possibility to
submit prospective counter evidence.* It is also stressed by the Admi-
nistrative Court that it is not only the results that the subject has to be
given notice about but the source of the evidence, as well, e. g. which
witness testified as to specific information.*® Subject’s right to hearing
is not limited exclusively to the first-instance proceedings; it must be
followed completely in the appellate proceedings, too.*

Even though there is no guarantee of the right to a hearing of sub-
ject on a constitutional level, Austrian Constitutional Court takes this
right as an immanent part of the equality principle.®

27 Decision VwGH on 27. 2. 2003, 2000/18/0040.

28  See e.g. decision VWGH on 16.11.1993, 90/07/0036. Likewise in a tax proceedings
decision VwGH 89/13/0111, 5. 2. 1992.

29 Decision VWGH on 5. 9. 1995, 95/08/0002.

30 Seee.g. decision VWGH on 11.09.2003, 2002/07/0023.

31 Decision VwGH on 4. 4. 2002, 2002/08/0023.

32  Decision VwGH on 25. 7. 2002, 2001/07/0114.

33 Decision VwGH on 18. 10. 2000, 98/08/0304.

34 Decision VWGH on 10. 12. 1998, 98/07/0128. According to VwGH special protec-
tion of a witness as used in criminal proceedings has no place in administrative
proceedings.

35 Art. 7 of the Austrian Federal Constitution (B-VG) and Art. 2 of the Constitutional
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3. Principles related to the preliminary proceeding

Free evaluation of evidence principle, principle of unlimited ta-
king of evidence, Equal value of all the evidential items AVG has no
rules determining the moment when certain fact might be considered
as proved by the administrative body. If generally or officially known
facts * or legal presumptions are not concerned (s. 45 (1) AVG), the ad-
ministrative body must, in accordance with its free belief and careful
appreciation of the investigatory proceeding, evaluate if a particular
fact shall be considered as proved or not (§ 45 (2) AVG).

Thus, the administrative body is not bound by firm rules, when
evaluating the evidence, nevertheless, that does not mean it can act
arbitrarily. While coming to a conclusion, administrative body has to
follow the rules of logic and it has to use pieces of scientific knowledge,
e.g. natural sciences, psychology etc., during appraising whether or
not the evidence taken suffices to conclude that certain fact is really
existent.”

Free evaluation of evidence presumes that the evidence be firstly
taken and their evidential value appreciated afterwards. Appraisal of
the evidence before their taking is unacceptable. In advance, item of
evidence cannot be evaluated as an item without an evidential value.
Therefore, it is not possible not to allow witness’s examination becau-
se it is assumed that it shall only be a “courtesy testimony”.%®

The principle of free evidence evaluating is connected to the duty
of an administrative body to reason its decision (s. 60 AVG); in its rea-
soning, the administrative body must clarify in a restorable way, why
it views particular issue in fact as proved or otherwise. Mere reference
to the principle of free evidentiary evaluation in the reasoning does
not suffice.”

Law (StGG).

36 Facts generally or officially known (offenkundige Tatsachen) do not have to be
proved (s. 45 (1) AVG). As to the facts generally or officially known see WALTER,
Robert - MAYER, Heinz. Grundriss des &sterreichischen Verwaltungsverfahrens-
rechts. 8. Auflage. Wien: Manzsche Verlags- Universitatsbuchhandlung, 2003. p.
165. However, if the administrative body regards certain fact as generally known,
even this has to be given notice about to the subject (s 43 (4) AVG), decision VwGH
on 17. 10. 1995, 94/08/0269, with the exception of known facts that the administra-
tive body is sure the subject knows, decision VwGH on 26. 4. 2001, 98/16/0265.

37 Decision VwWGH on 18. 4. 1977, 2942/76.

38 Decision VWGH on 26. 9. 1995, 94/08/52.

39 Decision VwGH on 29. 1. 1996, 96/16/0014.

91



The principle of unlimited taking of evidence means that the items
of evidence are mentioned only demonstratively in the AVG (s. 47-54)
and that everything purposeful for discovering the issue in fact might
be used as an evidentiary item (s. 46 AVG). Hence in principle, all the
evidences taken in conformity with the law are admissible.*’

The administrative body might therefore use, for example,
“knowledgeable persons or things”; what shall be used as evidence in
the proceedings is up to the administrative body, it only matters whe-
ther or not the particular evidentiary item may or may not contribute
to the discovery of the issue in fact.*! However, Administrative Court
presented an opinion stating that “secret evidentiary items”, such as
anonymous testimonies, are inadmissible.*?

It also arises from the principles of free evidence evaluation and
unlimited evidence taking that the value of all the evidence is basical-
ly identical and that the standard of proof of specific evidentiary item
is determined not by a formal qualification but rather by the truthful-
ness of its content.*® As far as the principle of equal evidence value of
all the evidentiary items is concerned, the Administrative Court men-
tioned that opinion of an “official expert” (s. 52 (1) AVG) doesn’t have
higher evidential value than the opinion of an “unofficial expert” (s 52
(2) AVG) appointed by the subject.** If an administrative body (person
in authority) is the witness, the testimony does not automatically gain
higher evidence value in comparison to the testimony of any other
person without any authority; on the other hand, it must be taken
into account that the person in authority is subject to disciplinary law
and an untrue testimony might be sanctioned: testimony of person in
authority who is not involved in the matter is thus more trustworthy
than justification of the defendant who naturally wants to avoid the
punishment.*

Anyway, the principle of unlimited taking of evidence does not
permit certain kinds of evidence to be taken or used as a basis for the
decision, e.g. blood samples of the driver taken to determine the level

40 Decision VwGH on 17. 4. 1991, 90/02/0166.

41 Seee.g. decision VwGH on 17. 10. 2008, 2007/12/0203, likewise decision VWGH on
4.7.2007, 2006/08/0193.

42  Decision VwGH on 20. 2. 1991, 90/02/0151.

43  Decision VwGH on 20. 12. 1990, 90/10/0134.

44 Decision VwGH on 15. 4. 1988, 85/17/0086.

45 Decision VwGH on 20. 1. 1986, 85/02/0245.
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of alcohol which were acquired inconsistently with the law.*® Another
example of such inadmissible evidence would be breaking the ban of
coercing the self-incrimination*, breaking the rules for tapping tele-
phone conversations®, breaking the ban on torture while obtaining
the evidence (Art. 15 Convention against torture®) etc.

Suggestions of evidence which is clearly unsubstantiated need
not be complied with by the administrative body (s. 46 (2) AVG). In
Administrative Court’s view, such situation may only occur if from
the objective perspective, suggested evidentiary item is not capable of
providing proof as to the object of evidencing whatsoever.* Contrari-
ly, evidential suggestion is substantiated if it designates the evidential
topic, evidential item and at the same time, the evidential topic might
contribute to clarification of respective issue in fact.* With regard to
the principle of procedural economy, the administrative body is sup-
posed to finalize taking of evidence in the moment when an obvious
picture of the relevant issue in fact is clear, on the basis of existing
evidence.”

Public documents privileged with (rebuttable) presumption of cor-
rectness are quite an exception to the principle of equal value of all the
evidentiary items (§ 47 AVG).

Indirect proceedings

Proceeding before the administrative body is not direct. Under the
provision of s. 55 AVG, the administrative body may take evidence
via the requested body within the “mutual aid of administrative bo-
dies” (Art. 22 B-VG) or through subordinate bodies which have been

46 See s. 5 StVO (Bundesgesetz vom 6. Juli 1960, mit dem Vorschriften {iber die
Straflenpolizei erlassen werden (Straflenverkehrsordnung 1960, BGBL. Nr.
159/1960) and as well see decision VWGH on 11. 7. 1990, 89/03/0242.

47  See Art. 90 (2) B-VG and likewise decision VfGH V{Slg. 9959/1984, 10.394/1985 cit.
accordingly to THIENEL, Rudolf. supra note 7. p. 176.

48 See rules for tapping a telephone conversation in s 120 StGB (Bundesgesetz vom
23. Janner 1974 iiber die mit gerichtlicher Strafe bedrohten Handlungen (Strafge-
setzbuch, BGBL. Nr. 60/1974) and likewise decision VwGH on 5. 7. 1993, 91/10/0130.

49 Kundmachung des Bundeskanzlers vom 30. Mai 1989 betreffend den Geltungsbe-
reich des Ubereinkommens gegen Folter und andere grausame, unmenschliche
oder erniedrigende Behandlung oder Strafe, BGBI. Nr. 273/1989.

50 Decision VwGH on 15. 1. 1983, 82/11/0084.

51 Decision VwGH on 24. 1. 1996, 94/13/0152.

52 Decision VWGH VwSlg. 3046 A/1953 cit. accordingly to THIENEL, Rudolf. supra
note 7. p. 173.
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ordered to do so (Art. 20 (1) B-VG), or by the medium of official bodies
individually authorized to that. Evidence may even be supplemented
by various informal questioning.

Notwithstanding that, immediacy is generally applied in the pro-
ceedings before independent administrative senates™, because pro-
ceedings before this “collegiate body with court features”>* have to
fulfill all the conditions of fair procedure (Art. 6 Convention®).

4. Conclusion

Austrian regulation of administrative procedure principles and
related case law stem from the maxim of legality and its derivates,
requirements of democratic legally consistent state respecting rights
of individuals are thus satisfied. Austrian monarchy used to be ad-
ministrative flaunt and it provided a cornerstone for the Czech ad-
ministrative procedure. Even though in principle there are not many
distinctions between Austrian and Czech administrative procedure
regulation, especially administrative courts’ judicature indicates cur-
rent Austrian lead.

53 In 1991, in relation to Article 6 of the Convention on Human Rights (Konvention
zum Schutze der Menschenrechte und Grundfreiheiten, BGBL. Nr. 210/1958) and
requirements of independence and impartiality, one independent administrative
senate was established in every federal state. They are court-type bodies establis-
hed together with Administrative Court and Asylum Court to supervise Adminis-
tration and secure legality of administrative bodies” actions (Art. 129 B-VG).

54 ViSlg. 11.336, 13.756 cit. accordingly to WALTER, Robert - MAYER, Heinz. supra
note 36. p. 172.

55 Convention on Human Rights (Konvention zum Schutze der Menschenrechte und
Grundfreiheiten, BGBI. Nr. 210/1958).
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Ceské spravni fizeni v 1. stupni
Mgr. Petra Melotikovd

Anotace: Ucelem prispévku je krdtce rozebrat zdkladni aspekty spravniho
Fizeni v Ceské republice. Prdce si klade za cil upozornit na nékteré diile-
zité otdazky pri spravnim rizeni v 1. stupmi, zabyvd se vymezenim subjektii
spravniho Fizeni, dale specifikaci ucastnikii spravniho rFizeni. Duraz je kladen
na spravni rizeni dle spravniho radu.

Klicova slova: spravni rizeni, subjekty rizeni, ucastnici, prekazky rizeni, pre-
ruSeni a zastaveni rizeni.

1. Uvod

Ucelem pojednant je popsat ¢eské prvoinstancni spravni fizenti, a to
v zakladnich rysech, nikoli vycerpavajicim zptisobem probrat veskerou
problematiku a pravni nastroje, které spravni rad pfipousti. Pozornost
bude soustfedéna zejména na spravni fizeni podle spravniho fadu (za-
kon ¢. 500/2004 Sb.) s upozornénim, Ze zvlastni druhy spravnich fizeni
mohou byt odli$né. Spravni fad svou subsidiarni povahou zarucuje, ze
bude pouzit v ptipadé, ze zvlastni zakon nestanovi jiny postup.

2. Spravni fizeni v 1. stupni

Subjekty ceského spravniho fizeni podle spravniho fadu jsou
spravni organy a ucastnici fizeni. Zvlastni postaveni maji také tzv. do-
téené organy, jedna se o odborné organy nebo tizemni samospravy
— obce. Existuji také osoby ztcastnéné na fizeni (znalci, prekladatelé,
svédci), jejich ticast ve spravnim fizeni je spojena s tim, Ze maji prava
a povinnosti v fizeni. Je potfeba také podotknout, ze zvlastni zakony
mohou stanovit okruh subjektii fizeni odlisSnym zptisobem, coz sou-
visi se subsidiaritou spravniho radu.!

Pokusme se nyni vymezit jednotlivé skupiny subjektti. Spravnimi
organy jsou organy moci vykonné, organy tizemnich samospravnych
celkti a jejich organy, pravnické a fyzické osoby, pokud vykonavaji
puisobnost v oblasti vefejné spravy.? Je potfeba upozornit, ze v pripa-
d€, Ze jmenované organy provadi tkony mimo oblast vefejné spra-
1 Viz.§1 odst. 2 zakona ¢. 500/2004 Sb., spravniho fadu.

2 Viz. §1 odst. 1 zdkona ¢. 500/2004 Sb., spravniho fadu.
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vy, nevztahuje se na tyto tkony pusobnost spravniho fadu, bude se
jednat o celou skalu tikonti soukromopravni povahy, napt. uzavirani
pracovnich smluv.? Dilezitym aspektem fadné vedeného spravniho
fizeni je také urceni spravniho organu piislusného k vedeni fizeni,
resp. urceni vécné, mistni a funkcni prislusnosti. Vécnd prislusnost
spravnich organti je stanovena ve zvlastnich zakonech.* Mistni pri-
slusnosti se spravni fad zabyva podrobnéji a stanovi pfesnd pravidla
pro jeji urceni.’

Za tcastniky spravniho fizeni miizeme povazovat Ctyfi nize uve-
dené skupiny osob. Urceni, kdo je ticastnikem fizeni je dutlezité pro
spravni organy, které vedou spravni fizeni, jen tcastnici fizeni maji
totiz specifickd procesni prava a povinnosti. Z Listiny zédkladnich prav
a svobod vyplyva pravo osob domahat se svého prava u nezavislého
a nestranného soudu nebo jiného organu.®

i) Hlavnitcastnici - tcastniky v fizeni o zadosti jsou zadatele a dalsi
dotceni osoby, na které se pro spolecenstvi prav nebo povinnosti
s zadatelem musi vztahovat rozhodnuti spravniho organu,
a v fizeni z moci tfedni jsou tcastniky fizeni dotcené osoby, jimz
ma rozhodnuté zalozit, zménit nebo zrusit pravo nebo povinnost
nebo prohlasit, Ze pravo nebo povinnost maji nebo nemaj.

ii) Druhou skupinou jsou dalsi dotéené osoby, pokud maji byt
rozhodnutim pfimo dotéeny ve svych pravech nebo povinnostech.

iii) Tteti skupinou jsou dalsi osoby, o kterych stanovi zvlastni zakon.”

iv) Ctvrtou skupinou jsou tzv. ,tvrzeni Géastnici, kdy za tcastnika
fizeni je povazovan i ten, kdo o sobé tvrdi, Ze je tcastnikem,
dokud se neprokaze opak.®

Nyni se dostavame k samotnému zahdjeni fizeni v prvnim stupni.
Existuji dva zptisoby zahajeni spravniho fizeni, a to bud na zakladé
zadosti nebo z moci tifedni.

Co se tyce zahdjeni spravniho fizeni na zadost, mize kdokoli po-
dat u spravniho organu zadost, kterou se néceho domahd nebo chce
potvrdit sva prava. Pfislusné spravni fizeni je pak zahdjeno dnem, kdy

3 Negativni vymezeni ptsobnosti spravniho fadu viz. § 1 odst. 3 .

4  Spravni fad ve svém § 10 nevymezuje vycerpavajicim zptisobem vécnou ptisob-
nost vsech spravnich organti vzhledem k jejich vysokému poctu. Ve zvlastnich
zakonech je vzdy pfesné stanovena.

Viz. § 11 zakona ¢. 500//2004 Sb., spravniho fadu.

Viz. Cl. 36 zdkona & 2/1993 Sb., Listina zakladnich prav a svobod.

Srov. napft. zakon ¢. 200/1990 Sb., o pfestupcich.

§ 27 a § 28 zakona ¢. 500/2004 Sb., spravniho fadu.

[e BNl NN O]
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podéni dojde vécné a mistné p¥islusnému spravnimu organu. Zadost
povazujeme za urcity druh podani, tedy tikonu smétujiciho ke spravni-
mu organu. Po formalni strance musi zadost obsahovat nékteré povin-
né udaje a dale z ni musi byt zfejmé, ceho se zadatel domaha.

V nékterych zakonem jmenovanych piipadech zahajuje spravni fi-
zeni samotny spravni organ. V tomto pfipadé dochdzi k zahajeni fizeni
zpravidla dnem, kdy spravni organ oznamil zahajeni fizeni hlavnimu
ucastnikovi dorucenim oznamenim nebo ustnim prohlasenim.’ I toto
oznameni musi stejné jako zadost obsahovat zakonem predepsané
nalezitosti.

Pokud hovofime o prvostupriovém spravnim fizeni, nesmime opo-
menout problematiku prekazek v fizeni. Pokud se prekazky v fizeni
vyskytnou, zptsobi to nemoznost vést fizeni, napf. zptisobi zastaveni
jiz zahajeného fizeni®.

Prvni prekazkou je tzv. pfekazka litispendence, vyjadfuje zasadu, ze
zahdjeni fizeni pfed spravnim organem neumoziiuje zahajit dalsi fizeni
z téhoz dtivodu v témze pripadé pred jinym spravnim organem.

Druhou prekazkou je prekazka rei iudicatae, ktera vyjadiuje, Ze téze
osobé mtize byt z téhoz diivodu pfiznano pravo nebo uloZena povin-
nost jen jednou.

Je potfeba pripomenout, Ze spravni fizeni je ovladano zasadou pi-
semnosti, fizeni ma byt vedeno pisemnou formou. Ustni jednani je nepo-
vinné a spravni organ jej nafizuje jen v pfipadech uvedenych v zdkoné"
nebo je-li to ke spInéni ticelu fizeni a uplatnéni prav tcastnika nezbytné.

Pojdme se zabyvat samotnym procesem vydani rozhodnuti. Sprav-
ni organ musi pfi fizeni jednat tak, aby zjistil skutkovy stav bez jakéko-
liv pochybnosti. Podklady pro vydani rozhodnuti, které miize spravni
organ pouzit, jsou vyjmenovany ve spravnim fadu, ale ani jiné nez za-
konem jmenované podklady nejsou vylouceny. Podkladem dle sprav-
niho fadu mohou byt navrhy ucastnikti, diikazy, skutenosti zndmé
spravnimu organu z ufedni ¢innosti, podklady od jinych spravnich or-
gant a skutecnosti obecné znamé. Vsechny ditkazni prosttedky, které
jsou vhodné k zjisténi stavu véci a nejsou ziskany v rozporu s pravnimi
predpisy, je mozné pouzit k provedeni ditkazii. Zejména se bude jednat
o listiny, ohledani, svédeckou vypovéd a znalecky posudek.’?

9  Srov. §46 odst. 1 zdkona ¢. 500/2004 Sb., spravni fad.

10 §66 odst. 1. zdkona ¢. 500/2004 Sb., spravni fad.

11  Srov. § 87 zakona ¢. 183/2006 Sb., o izemnim planovani a stavebnim fadu.
12 Onich srov. § 53-53 zakona ¢. 500/2004 Sb., spravni fad.
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Spravni organy mohou také béhem probihajictho spravniho fi-
zeni pouzit prosttedky, tedy zajistovaci prostredky k zajisténi ucelu
a prubéhu fizeni. Témito prostiedky jsou jednak predvolani (slouzi
k predvolani osoby k provedeni tikonu), pfedvedeni (pfichdzi v tivahu
v piipadé, Ze se osoba nedostavi bez fadné omluvy nebo dostatecnych
omluvitelnych dtivodd na predvolani), pfedbézné opatfeni (spravni
organ jej mutize natidit, je-li tfeba zatimné upravit pomeéry ucastnikt),
poradkova pokuta (z diivodi zavazného ztizeni postupu fizeni) a vy-
kézani z mista konani tikonu.”

Obvyklym vyusténim spravniho fizeni je vydani rozhodnuti. V né-
kterych pfipadech ale dojde k odlisSnému ukonceni fizeni, mtize se jed-
nat o preruseni ¢i zastaveni fizeni.

Prvni moznosti je preruseni fizeni, kdy spravni organ muize usne-
senim prerusit fizeni. Fakultativné mtize spravni organ prerusit fizeni
spolu s vyzvou k odstranéni nedostatkii zadosti nebo soucasné s vy-
zvou k zaplaceni spravniho poplatku. Obligatorné musi byt fizeni
ukonceno napf. na navrh tcastnika fizeni.

Dal$im moznym ukoncenim spravniho fizeni je zastaveni fizeni.
Spravni organ usnesenim zastavi fizeni ve zvlastnich pfipadech, napft.
v pripadé fizeni zahdjeném na zadost, kdy zadatel vzal svou zadost
zpét.

Spravni fizeni obvykle konci vydanim rozhodnuti, tomuto insti-
tutu se vénuji jen orientacné. Rozhodnutim spravni organ zaklada,
meéni nebo rusi prava nebo povinnosti urcené osoby nebo v urcité véci
prohlasuje, ze takova osoba prava a povinnosti mé nebo nema, nebo
v zakonem stanovenych pfipadech rozhoduje o procesnich otazkach.
Samotné rozhodnuti se musi vzdy skladat z vyroku, od@ivodnéni a po-
uceni o odvolani. Vyhotovuje se pisemné.

3. Zavér

Zavérem pfipomindm, Ze spravni fizeni neni vycerpavajicim zpt-
sobem popsano ve spravnim fadu. Spravni fad svou subsidiarni pova-
hou primo pfedpoklada vyuziti dalSich pravnich pfedpist pro Sirokou
oblast, ktera spada pod spravni pravo. Pfispévek mél shrnout zakladni
fakta a naznacit cestu k hlubs§imu poznavani ¢eského spravniho fizeni.

13 Blize k jednotlivym institutim § 59-63 zakona ¢. 500/2004 Sb., spravni fad.
14 § 64-66 zakona ¢. 500/2004 Sb., spravni fad.
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Czech First Instance Administrative Procedure

Mgr. Petra Melotikovd

Annotation: The purpose of the paper is to learn basic aspects of the Czech
first instance administrative procedure. This paper points out some interest-
ing questions of the administrative procedure, and it is concerned with legal
subjects, or participants in proceedings. The accent is put on the administra-
tive procedure according to the Administrative Code.

Keywords: administrative procedure, legal subjects, participants, impedi-
ments on proceedings, suspension and discontinuance of proceedings

1. Introduction

The purpose of paper is to describe the Czech first instance admin-
istrative procedure. It is important to point out that the aim of this
paper is to describe only the basic facts about the Czech administra-
tive procedure and not to describe all of the problems and legal instru-
ments. I focus on administrative procedure according to the Admin-
istrative Code (Act No. 500/2004 Sb.) and let’s point out that special
sorts of administrative procedures could be different. The Adminis-
trative Code is applicable except for where a different law determines
different practise.

2. First Instance Administrative Procedure

Legal subjects of the Czech administrative procedure according to
the Administrative Code are administrative bodies and participants
in proceedings. Bodies concerned have the special position — there
are the expert bodies or the municipalities. There also exist persons
participating on proceeding (experts, interpreters, witnesses), their
position is connected with existence of their procedural rights and
procedural duties. Special laws determine different practice in stating
persons who participates in proceeding. This rule is connected with
the principle of subsidiarity of the Administrative Code.

1 S.1(2)of Act No. 500/2004 Sb., Administrative Code.
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Let us describe the subjects of administrative procedure. The ad-
ministrative bodies are executive bodies, bodies of territorial self-gov-
erning units, legal entities, and natural persons while performing their
responsibilities within public administration.? We must draw atten-
tion to another important fact. If administrative bodies carry out the
acts which are not connected with their responsibilities within public
administration, the Administrative Code shall not apply, for exam-
ple making employment contacts.> Another important aspect of right
administrative procedure is determination of subject-matter jurisdic-
tion, territorial jurisdiction and functional jurisdiction. Subject-matter
jurisdiction is stipulated in special laws.* The territorial jurisdiction
is determined in Administrative Code according to various reasons.’

Participants in proceedings could be devided into four groups listed
below. An administrative body must know who is participant, because
only participants have special procedural rights and duties. According
to the Charter of fundamental rights and freedoms every person is enti-
tled to demand his right by independent court or another body.®

i) The first one is called main participants - Participants in
proceedings to consider an application are applicant (person
who applies for something) and other persons concerned in
proceedings to deal with an application to whom the decision
of administrative body will apply due to their privity of rights
and duties. Participants in proceedings by virtue of office are
persons concerned in proceedings whereby the decision shall be
to create, alter or abolish their rights or duties or determine that
they do not posses a respective right or duty.

ii) The second group are persons concerned as far as their rights
and duties may be directly prejudiced thereby.

iif) The third group of participants is made up by persons stipulated
by a special law.”

2 S.1(1) of Act No. 500/2004 Sb., Administrative Code.

3 S.1(3) of Act No. 500/2004 Sb., Administrative Code, which determines negative
scope of the Administrative Code.

4  Administrative Code in S. 10 , Subject-matter jurisdiction” doesn’t name jurisdic-
tion of all administrative bodies, because it is impossible, according to wide range
of administrative bodies and special laws, to determine this jursdiction in the Ad-
ministrative Code.

5 Look atS. 11 of Act No. 500/2004 Sb., Administrative Code.

Art. 36 of the Charter of Fundamental rights and freedoms.

7  Look at Act no. 200/1990 Sb., Misdemeanours Act.

[e)}
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iv) There is another special group of persons who assert their being
a participant may be considered to be such, until the contrary is
proved.®

And now let’s talk about the first instance proceedings. There are
two possibilities of commencement of proceedings (or beginning), i.e.
commencement of proceedings to consider an application and com-
mencement of proceedings by virtue of office

The commencement proceedings to consider an application means
that any person can ask an administrative body to decide their dis-
pute or award right. Proceedings to consider an application shall com-
mence on the day when application or any other proposal reached
the administrative body having subject-matter and territorial jurisdic-
tion. The application is sort of filing, i.e. an act carried out to reach an
administrative body. This application must contain special elements
stipulated in the Code and it clearly shows what an applicant is ap-
plying for and seeking.

To commence the proceedings by virtue of office means that an
administrative body decides to start decision-making process because
of various reasons according to the Administrative Code. Commence-
ment of proceedings by virtue of office shall commence on the day
when an administrative body notifies the main participant by delivery
of a written notification or orally.’ This notification must contain also
special elements stipulated in Administrative Code.

While describing the first instance proceeding we must mention
impediments to proceedings.

There are two impediments to proceedings, these impediments
cause that proceedings cannot proceed. Administrative body cannot
begin the proceeding or when the new proceeding has already begun
must be discontinued.'

The first one is litispendence which means, that the commence-
ment of proceeding before one administrative body shall preclude
commencement of proceedings for the same cause in the same case
before another administrative body.

The second one is rei iudicatae which means, that one person may
be awarded the same right or have imposed upon them the duty for
the same reason only once.

8 S. 27 and S. 28 of Act No. 500/2004 Sb., Administrative Code.

9  S.34 (1) of Act No. 500/2004 Sb., Administrative Code.
10 S.66 (1) of Act No. 50/2004 Sb., Administrative Code.
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Another important principle is principle of written proceedings,
proceedings are held in written form. An oral hearing is extraordinary
and is ordered by an administrative body in cases stipulated by the
law'! and also if it appears to be necessary so that the purpose of the
proceedings may be fulfilled and the rights of participants exercised.

Let us talk about decision-making process. An administrative
body must act in such a way as to ascertain the case status which is
free of any unreasonable doubt. Grounds for the issuance of a decision
of an administrative body are named in the Code, but there can be
also other grounds. Grounds are proposals of participants, evidence,
facts known to the administrative body in its official capacity, ma-
terials from other administrative bodies and generally known facts.
Every means of proof which are convenient to ascertain the position
of a matter and which are not obtained contrary to legislation may be
used in evidence procedure. For example documents, examinations,
witness testimonies and expert reports.'

Administrative bodies can use specific means, or ensuring means
to ensure the purpose and the course of proceedings. These special
means are summons (it means that administrative body shall sum-
mon a person whose participation is required), bringing a person be-
fore an administrative body (if a participant without proper apology
or sufficient reasons fails to appear under a summons), preliminary
measure (administrative body may order preliminary measure to
be taken where such is needed temporarily regulate the relationship
among the participants), procedural fine (because of serious obstruc-
tion into the course of proceedings), banishing a person from the place
where an act is carried out.”

There exists another form of closure of the proceedings and it is
suspension of proceedings and discontinuence of proceedings.

The first one is suspension of proceedings. Administrative body
may suspend proceedings by resolution. Facultative suspension is
possible for example along with a notice to correct an application or
along with a notice to pay an administrative fee. Compulsory suspen-
sion is applicated upon the request of the applicant in proceedings
dealing with the application.

Discontinuence of proceedings is another possibility of closure
11 For example S. 87 of Act No. 183/2006 Sb., on Planning and Building Code.

12 S.53-53 of Act No. 500/2004 Sb., Administrative Code.
13 S.59-63 of Act No. 500/2004 Sb., Administrative Code.

102



of the administrative proceedings. In special cases the proceeding is
discontinued by a resolution of administrative body, for example ad-
ministrative body stops the proceeding in proceedings to deal with an
application if an applicant has withdrawn his application.*

The usual closore of the proceedings is decision. An administra-
tive body shall create, alter, or abolish rights and duties of a particular
person or it shall declare in a certain case, that such a person does or
does not have rights or duties, or it shall decide on procedural issues
in cases stipulated by the law. Decision must contain special elements;
it means holding, reasoning and notice to participants. It must be is-
sued in writing.

3. Closing

It is necessary to point out that the Czech administrative procedure
is not only inherent in the Administrative Code. The Administrative
Code as mentioned before is subsidiare and presumes using other
legal provisions for wide sphere of administrative law. The paper
is only a summary of important facts and shows the way to deeper
knowledge of the Czech administrative procedure.

14  S. 64-66 of Act No. 500/2004 Sb., Administrative Code.
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Nékolik poznamek k obnové fizeni jako opravnému
a dozor¢imu prostfedku ve spravnim fizeni

JUDr. Monika Hordkovd, Ph.D.

Anotace: Autorka se ve svém prispévku zamérila na obnovu rizeni a tento
institut rozebird jednak z pohledu mimoradného opravného prostredku,
ale také z pohledu diilezitého nastroje kontroly ve verejné sprave, tedy tzv.
dozorciho prostredku.

Klicova slova: obnova rizeni, opravny prostiedek, dozorci prostiedek.

,,Obnova tizeni ve spravnim fizeni je mimofddnym opravnym prostied-
kem, ktery umoZiiuje zdsah do pravomocného spravniho rozhodnuti. K pod-
minkdm obnovy patfi: pravomocné spravni rozhodnuti, pfipustnost obno-
vy, alespoii jeden z taxativné stanovenych diivodii obnovy, ndvrh ticastnika
na povoleni obnovy nebo podnét k natizeni obnovy sprdvnim orgdnem, do-
drzeni objektivnich i subjektionich Ihiit stanovenych spravnim fidem. Ri-
zeni 0 obnové mad dvé stadia: pronim je fizeni o povoleni obnovy (Iudicium
rescindens), druhym je vlastni obnovené tizeni (Iludicium rescissorium), kte-
ré nastupuje tehdy, kdyz bylo pravomocné rozhodnuto o povoleni obnovy.
Obnovené tizent provddi ten spravni orgdn, jehoZ se tyka diivod obnovy.”!

Obnova fizeni je pfedevsim mimotadny opravny prostiredek, kte-
ry smeéfuje proti pravomocnym spravnim rozhodnutim a sméfuje
k dosazeni jejich napravy.? Jejim smyslem je nové projednani véci, po-
kud acastnik fizeni, po uplynuti odvolaci lhiity, celého odvolaciho fi-
zeni, nebo poté co nabylo pravni moci rozhodnuti, proti kterému neni
odvolani pfipustné, zjisti, Ze procesni pochybeni spravniho organu
mohlo vést k vydani rozhodnuti, které neni v jeho prospéch.® Rizeni
mitize byt obnoveno na zadost ticastnika fizeni, nebo z moci tredni (ex

1 HENDRYCH, Dusan. Prdvnicky slovnik. 2. rozsifené vydani. Praha: C. H. Beck,
2003. s. 496.

2 Umozuje znovu ve véci rozhodnout i pres prekazku rei iudicatae.

3 NSSin SJS 522/2005. Vice VEDRAL, Josef. Sprdavni #id. Komentar. Praha: Bova Poly-
gon, 2006. s. 601.
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officio).* Dtivodem pro obnovu fizeni jsou nedostatky ve skutkovych
zjisténich, které vykazuji jiz pravomocna spravni rozhodnuti, nebo
nedodrzeni procesnich podminek jmenovité uvedenych zakonem.>

Obnova fizeni jako opravny prostfedek je iniciovana na zadost
ucastnika predchoziho spravniho fizeni. Podminkou pro uplatnéni je
nejen existence rozhodnuti ve véci samé, ale toto rozhodnuti jiz mu-
selo nabyt pravni moci, dale je to zadost ticastnika, existence alespori
jednoho diivodu obnovy fizeni a stejné tak zachovani Ihiit.°

Predmétem obnovy fizeni mtize byt jakékoliv spravni rozhodnuti,
tedy rozhodnuti ve véci samé, pokud zakon moznost obnovy fizeni
vyslovné nevyloucil. NemtZe se jednat o usneseni, protoze v tomto
pripadé jde o rozhodnuti procesni povahy.”

Dtivody obnovy fizenijsou taxativné stanoveny v ustanoveni § 100
odst. 1 spravniho fadu. Jde o situace, kdy vysly najevo diive neznamé
skutecnosti nebo diikazy, které existovaly v dobé ptivodniho fizeni
a které ucastnik, jemuz jsou ku prospéchu, nemohl v ptivodnim fizeni
uplatnit, a pokud tyto skutecnosti, dikazy nebo rozhodnuti mohou
odtvodnovat jiné feseni otazky, jez byla pfedmétem rozhodovani,
anebo se provedené diikazy ukazaly nepravdivymi, nebo bylo zruse-
no ¢i zménéno rozhodnuti, které bylo podkladem rozhodnuti vyda-
ného v fizeni, které md byt obnoveno. Vétsinou se jedna o rozhodnuti
o pfedbézné otazce.®

Na zadost tcastnika ptivodniho spravniho fizeni spravni organ
fizeni musi obnovit, pokud vysly najevo diive neznamé skutecnosti
nebo diikazy, které existovaly v dobé ptivodniho fizeni a tcastnik,
jemuz jsou ku prospéchu, je nemohl v ptivodnim fizeni uplatnit, ane-
bo se provedené ditkazy ukazaly nepravdivymi. Tento dtivod slouzi
k opravé postupu spravniho organu, ktery dané rozhodnuti vydal,
pii zjistovani podkladt pro rozhodnuti. Tyto skutecnosti musely
existovat v dobé ptivodniho fizeni a ucastnik, kterému jsou ku pro-
spéchu, je nemohl uplatnit.® Stejné tak muze jit o dtikazy, které byly

4 Obnova fizeni je tedy jak opravnym, tak i dozor¢im prostredkem.

5  Ustanoveni § 100 zakona ¢. 500/2004 Sb., spravni fad, v platném znéni.

6  HENDRYCH, Dusan. a kol. Sprdvni privo. Obecni Cdst. 6. vydani. Praha: C. H. Beck,
2006. s. 384.

7 Vice VEDRAL, Josef. Spravni fdd. Komentadr. Praha: Bova Polygon, 2006. s. 596. Roz-
hodnuti procesni povahy jsou z povahy véci vyloucena.

8  Jde o princip fetézeni spravnich aktti.

9  Utastnik fizeni je bud neznal, nebo je nemohl pouzit. Stejné tak fizenim je mysleno
fizeni u obou instanci. Ucastnik se nemtize doméhat obnovy ¥izeni v p¥ipadé, ze
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provedené, ale ukazaly se jako nepravdivé. A rovnéz z hlediska ma-
terialniho mohly vést k jinému fesSeni otazky."” Za novou skutecnost
nelze povazovat ty skutecnosti, které nastaly az po nabyti pravni moci
rozhodnuti ve spravnim fizeni."! Rovnéz nejde o odlisné pravni nazo-
ry, tedy o jiny vyklad pravniho pfedpisu. Dtlikazy, které se ukazaly
nepravdivymi, jsou ty, které neodpovidaji skutecnosti, a rozhodnuti
se o né opiralo.

Dtivodem pro obnovu fizeni je rovnéz situace, kdy bylo zruseno
¢i zménéno rozhodnuti, které bylo podkladem pro rozhodnuti, napf.
rozhodnuti o pfedbézné otazce, zruseni nebo zména zavazného sta-
noviska nebo zruseni nebo zména podminujicich rozhodnuti.?

Pti splnéni podminek stanovenych zdkonem ma zadatel na ob-
noveni fizeni pravni narok. Je ovSem nutné piipomenout, ze podle
zvlastnich pravnich pfedpisti miize byt obnova fizeni vyloucena.

Ucastnik fizeni mtize podat Zadost o obnovu fizeni u kteréhokoliv
spravniho organu, ktery ve véci rozhodoval, a to do tff mésicti ode
dne, kdy se o diivodu obnovy fizeni dozvédél, v tomto pfipadé jde
o lhiitu subjektivni, a nejpozdéji do tii let ode dne pravni moci roz-
hodnuti, zde jde o lhtitu objektivni."* O obnové fizeni rozhoduje ten
spravni organ, ktery ve véci rozhodl naposledy, tedy v poslednim
stupni. K pfijeti Zadosti o povoleni obnovy fizeni je pfislusny kazdy
spravni organ, ktery ve véci rozhodoval. Vétsinou se jednd o organ
prvniho stupné. Pokud probéhlo odvolaci fizeni, potom i organ od-
volaci. Z&dost musi spliiovat zdkonem stanovené podminky.’* A to
obecné nalezitosti, a rovnéz musi byt jasné, ceho se zadatel domaha.
Domaha-li se obnovy fizeni, musi uvést diivody a skutecnosti pro jeji
povoleni.

mu byla skutecnost zndma a mohl ji uplatnit jiz v odvolacim fizeni, nebo se o ni
dozvédeél v okamziku, kdy mohl jesté odvolani podat.

10 VEDRAL, Josef. Sprdvni fdd. Komentdr. Praha: Bova Polygon, 2006. s. 597.

11 Tyto skutecnosti mohou byt diivodem pro , nové fizeni”, jde o novou véc.

12 VEDRAL, Josef. Sprdvni fdd. Komentdf. Praha: Bova Polygon, 2006. s. 598. Dalsi
obecné dtivody nalezneme ve zvlastnich pravnich pfedpisech, napf. soudni fad
spravni v § 101d odst. 3.

13 Napft. zakon ¢. 231/2001 Sb., o rozhlasovém a televiznim vysilani, v platném znéni.

14 Po uplynuti tif let 1ze povolit obnovu fizeni jen tehdy, bylo-li rozhodnuti dosazeno
trestnym ¢inem. Tiileta objektivni lhiita se za¢ina pocitat od dne nésledujiciho po
nabyti pravni moci odsuzujiciho rozsudku. Pro zachovani lhity postaci, byla-li
zadost podana posledni den lhtity.

15 §44, 45 odst. 1 a § 37 spravniho fadu.
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Rizeni je zahéjeno dnem, kdy navrh byl doruden spravnimu orga-
nu, ktery je pfislusny k pfijeti zadosti. Pokud tento spravni organ neni
zaroven piislusny ve véci rozhodnout, je povinen postoupit zadost
bezodkladné spravnimu organu pfislusnému rozhodnout a mitize
rovnéz prilozit své stanovisko.'

O obnové fizeni je mozné rozhodnout také z moci ufedni."” Prislus-
ny rozhodnout je ten spravni organ, ktery ve véci rozhodl v posled-
nim stupni. Podminkou je, Ze musi existovat alespori jeden z diivod,
pro ktery mtize navrh na obnovu fizeni podat ticastnik, a rovnéz di-
vody podle § 140 odstavce 7 Spravniho fadu. Materidlni kritérium,
tedy to, Ze skutecnosti, které jsou formalnim déivodem nafizeni obno-
vy, mohou odtivodnovat jiné feSeni otazky, ztistava zachovano, stejné
tak kritérium dalsi, vztahujici se pouze k tomuto typu obnovy fizeni,
kterym je existence vefejného zdjmu na nafizeni nového fizeni. Roz-
hodnuti o obnové fizeni musi byt v tomto fizeni vydano do tfi let od
pravni moci rozhodnuti.’® Lhita je tedy fakticky kratsi nez lhiita pro
podani zadosti na povoleni obnovy fizeni podané tcastnikem fizeni.
Na samotné fizeni o obnové z moci tifedni se vztahuji ustanoveni ¢as-
ti druhé spravniho fadu. O obnové fizeni z moci tfedni rozhoduje, ve
skutecnosti ji nafizuje pfislusny spravni organ, to je ten, ktery ve véci
rozhodl v poslednim stupni, také v pfipad€, Ze rozhodnuti bylo dosa-
Zeno trestnym ¢inem, a to trestnym ¢inem spachanym ufedni osobou,
nebo tcastnikem fizeni.” V tomto pripadé lhiita pro vydani rozhod-
nuti o obnové fizeni pocind bézet dnem nésledujicim po dni nabyti
pravni moci rozsudku o trestném ¢inu.?

Na rozhodovéni o zadosti ticastnika o povoleni obnovy fizeni a na
rozhodovani o nafizeni obnovy fizeni se pouzije ustanoveni spravniho
fadu na ochranu dobré viry, stejné tak je spravni organ povinen prava
nabyta v dobré vife Setfit.?! Rozhodnuti o povoleni ¢i nafizeni obnovy
fizeni samo o sobé neni pfimym zasahem do predchoziho pravomoc-
ného rozhodnuti, dochazi ale k urc¢itému zpochybnéni pravniho stavu
zalozeného timto ptivodnim rozhodnutim. Proto v pfipadé obnovy

16  Pro pocitani lhiit plati § 40 spravniho fadu.

17 §100 odst. 3, 4 spravniho fadu.

18 Rozhodnuti v této Thiité nemusi nabyt pravni moci, postaci jeho vydani takovym
zpusobem, jak to stanovi § 71 odst. 2 spravniho fadu.

19 U dufednich osob muze jit o trestny ¢in zneuziti pravomoci vefejného Cinitele,
uplatkarstvi apod.

20 Srovnej ustanoveni o pfedbézné otazce.

21 §94 odst. 4 a 5 spravniho fadu.
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fizeni, pokud spravni organ po zahajeni fizeni o obnové dojde k zavé-
ru, ze jsou dany dtivody pro obnovu fizeni, ale tjma, ktera by vznikla
nékterému z tcastnikdl fizeni, ktery nabyl z ptivodniho rozhodnuti
prava v dobré vife, by byla ve zjevném nepoméru k Gjmé, kterd vznik-
la ptivodnim pravomocnym rozhodnutim jinému tcastnikovi nebo
ve vefejném zajmu, fizeni o obnové zastavi.*? Nejedna se o zamitnuti
zadosti o povoleni obnovy fizeni. V tomto piipadé se vydava rozhod-
nuti ve véci samé podle § 100 odst. 6.

Zadosti tcastnika fizeni o obnovu fizeni se p¥izna odkladny uéi-
nek, pokud hrozi tcastnikovi nebo vefejnému zdjmu vazna tjma.”
Tento odkladny ucinek mtize priznat pouze spravni organ, ktery bude
o povoleni obnovy rozhodovat. Pokud je odkladny tcinek pfiznan,
nenastava vykonatelnost ani jiné pravni ucinky rozhodnuti, které
bud k néemu opraviiuje, nebo které uklada néjakou povinnost. Roz-
hodnuti o povoleni obnovy fizeni ¢i o nafizeni obnovy ma odkladny
ucinek ve vztahu k ptivodnimu rozhodnuti jen tehdy, pokud napa-
dené rozhodnuti nebylo vykonano, at uz formou nuceného vykonu
rozhodnuti, nebo dobrovolného splnéni povinnosti. Rozhodnuti o po-
voleni obnovy fizeni nemd odkladny ucinek v pfipad€, Ze ho spravni
organ podle § 85 odst. 2 spravniho fadu vyloucil, ani v pfipad€, kdy
vykonatelnost nebo jiné ti¢inky rozhodnuti ze zdkona jiz zanikly.*

Rozhodnuti, kterym se obnova fizeni povoluje, je povazovano za
prvoinstan¢ni rozhodnuti a je proto mozné proti nému podat radny
opravny prostfedek, a to odvolani. Rozhodnuti, kterym se zadost o
obnovu fizeni zamita, se oznamuje pouze zadateli, a pouze ten ma
moznost se odvolat.”

K provedeni obnoveného fizeni, na zakladé povolené obnovy, je
vécné prislusny ten spravni organ, ktery ve véci rozhodoval v prvni
instanci, pokud se davody, pro které byla povolena obnova fizeni,
tykaly pouze fizeni odvolaciho, bude piislusny k provedeni obnove-
ného fizeni organ druhé instance.?® Obnovené fizeni musi byt prove-

22 VEDRAL, Josef. Sprivni fdd. Komentdr. Praha: Bova Polygon, 2006. s. 604. Dale § 66
odst. 1 g).

23 Samotna zadost o obnovu fizeni odkladny ti¢inek nemd, mtize ji byt pfiznan, prav-
dépodobné podle § 158 odst. 1 spravniho fadu ptijde o jiny spravni tikon.

24 Vétsinou jde o uplynuti lhity. Vice VEDRAL, Josef. Sprivni fdd. Komentar. Praha:
Bova Polygon, 2006. s. 608.

25 HORZINKOVA, Eva - NOVOTNY, Vladimir. Sprdvni prdvo procesni. Praha: Linde
Praha, 2006. s. 203.

26 §102 odst. 1 spravniho fadu.
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deno bez dalsiho pokynu spravniho organu, na zakladé pravni moci
rozhodnuti o povoleni obnovy fizeni. S ptivodnim fizenim tvoiijeden
celek, vztahuji se na néj veskerd procesni ustanoveni upravujici pro-
ces rozhodovani v prvnim stupni.?”

Pravni tiprava nového fizeni a rozhodnuti po povoleni nebo nati-
zeni obnovy fizeni je ponékud nepfehledné propojena s § 101 sprav-
niho fadu, ktery upravuje institut tzv. nového rozhodnuti. Pokud byla
obnova fizeni povolena, rozhoduje v ,,obnoveném” fizeni ten spravni
organ, ktery byl piislusny provést fizeni v prvnim stupni, odvolaci or-
gan jediné tehdy, pokud se dtivody obnovy fizeni tykaly fizeni odvo-
lactho. Rizeni ve véci provede ten spravni orgéan, jehoZ rozhodnuti se
dtivod obnovy fizeni tykal. O tom, kdo je ii¢astnikem fizeni, se rozho-
duje podle pravniho stavu a skutkovych okolnosti, existujicich v dobé
nového fizeni. V tomto fizeni je ale mozné vyuzit pro rozhodnuti jako
podklady ptivodni podklady pro rozhodnuti, podklady pro odvolani,
ovsem pokud to nevylucuje divod nového fizeni.®

Nové rozhodnuti v obnoveném fizeni je rozhodnutim prvostup-
novym a je mozné se proti nému odvolat. Ptivodni rozhodnuti se rusi
nabytim pravni moci nového rozhodnuti ve véci. ,Rozhodnutim o nafi-
zeni obnovy Fizeni nelze zrusit pravomocné rozhodnuti. Rozhodnuti vydané
v fizeni, jehoZ obnova byla povolena nebo natizena, se rusi vyddnim nového
rozhodnuti ve druhém stadiu obnovy fizeni.”” V ném by mél spravni
organ vyslovné urcit uc¢inky nového rozhodnuti, a to prihlédnutim
k povaze konkrétniho pripadu.*

Obnova fizeni jako opravny i dozorc¢i prostfedek je dulezitym
prostfedkem ochrany prav a rovnéz neopomenutelnym prostiedkem
kontroly ve vefejné sprave.

27 HENDRYCH, Dusan. a kol. Sprivni prdvo. Obecni ¢ist. 6. vydani. Praha: C.H.Beck,
2006. s. 388.

28 Vice CERNY, Pavel - DOHNAL, Vitézslav - KORBEL, Frantigek - PROKOP, Mar-
tin. Priivodce novym spravnim fddem. Praha: Linde, 2006. s. 288.

29 NSS ze dne 9. 10. 2003, &. 7 A 50/2002-36. vice SKULOVA, Sotia. a kol. Spravni
prdvo procesni. Plzeti: Vydavatelstvi a nakladatelstvi Ale$ Cenék, 2008. s. 293.

30 Vice HORZINKOVA, Eva - NOVOTNY, Vladimir. Spravni privo procesni. Pra-
ha: Linde Praha, 2006. s. 203. U¢inky nového rozhodnuti mohou nastat zpétné
od pravni moci nebo pfedbézné vykonatelnosti ptivodniho rozhodnuti nebo
od pravni moci nebo predbézné vykonatelnosti rozhodnuti v novém fizeni.
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Several Remarks on Retrial as a Form of Legal Remedy
and Supervision in Administrative Procedure

JUDr. Monika Hordkovd, Ph.D.

Annotation: The author focuses in her paper on the retrial and analyzes
this institute as an extraordinary legal remedy and also as an important
instrument of public administration supervision.

Keywords: retrial, legal remedy, supervision.

,In the administrative proceeding, retrial is a form of extraordinary
legal remedy, which allows for intervention against final administrative
decision. Conditions of retrial are: final administrative decision, admissibility
of retrial, at least one of enumerative reasons of retrial, motion of a party for
admission of retrial or motion for granting retrial by an administrative body,
observing both objective and subjective time periods given by Administrative
Procedure Code (hereinafter “APC”). Retrial procedure consists of two
phases: the first one is on granting the retrial (Iudicium rescindens) and
the second one covers the renewed procedure itself (Iudicium rescissorium)
which takes place in case of admitting the retrial by a final decision. Renewed
procedure is carried out by the administrative body which is connected with
the reason of retrial.”!

Above all, retrial is extraordinary legal remedy which is aimed
at final administrative decisions and leads to their correction.” Its
purpose is to repeatedly resolve the matter, if after expiration of the
time period given for appeal, or after the appellate procedure, or if
the incontestable decision became final, a party to the proceedings
finds out that the procedural faults of an administrative body could
have led to rendering a decision which is not favorable to this party.?
Proceedings may be renewed on motion of a party or ex officio.*
Retrial is usually reasoned by discrepancies in factual findings of final

1 HENDRYCH, Dusan. Prdvnicky slovnik. 2. rozsifené vydani. Praha: C.H.Beck, 2003.
s. 496.

2 Itallows for repeated deciding on merits in spite of rei iudicatae estoppel.

3 SAC in SJS 522/2005. More in VEDRAL, Josef. Spravni 7dd. Komentdr. Praha: Bova
Polygon, 2006. p. 601.

4  Retrial is thus both a legal remedy and a form of supervision.
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administrative decisions or failures to follow procedural conditions
namely set in the law.?

Retrial as a legal remedy is initiated by motion of a party of
preceding administrative proceedings. Application of retrial is
conditioned not only by existence of a decision on merits but also by
its finality and furthermore by a motion of a party, existence of one of
the retrial reasons and observing time periods.®

Any administrative decision may become a subject of retrial,
i.e. decision on merits, if the retrial is not explicitly excluded by law.
Resolution is not concerned in this issue because it is a decision of
procedural nature.”

Reasons for retrial are enumerated in s. 100 (1) APC. They
include situations in which new facts and evidence came to light, they
existed during the primary proceedings and they are favorable to a
party which could not apply these facts and evidence in the primary
proceedings. Furthermore, these facts and evidence substantiate
different solution of an issue which was a subject of decision or they
may cause that the evidence turns out to be untrue. In addition, the
decision which served as basis for decision made in the proceedings
which is to be renewed may be annulled or changed. That is related to
the preliminary question proceedings.®

Upon motion of a party to the primary administrative
proceedings, administrative body must renew the proceedings, if
facts and evidence that were not familiar before appeared, if they
existed in the time of the original proceedings and the party to whom
they are advantageous, did not have a chance to use them or they lead
to a displacement of truthfulness of an evidence. This reason serves
to the reparation of administrative body’s steps related to discovering
grounds for a decision made. These facts must have existed in the
time of primary proceedings and the party, who might benefit by
virtue of them, must have been denied a possibility to raise them?’.

5 §100 APC.
6  HENDRYCH, Dusan. a kol. Sprivni prdvo. Obecni ¢ist. 6. vydani. Praha: C.H.Beck,
2006. p. 384.

7 See VEDRAL, Josef. Sprdavni #id. Komentdr. Praha: Bova Polygon, 2006. p. 596. Deci-
sions of procedural nature are excluded ipso facto.

8  Principle of chaining administrative acts is concerned here.

9  Party to the proceedings either did not know them or could not use them. Like-
wise, the term “proceedings” refers to both instances. Party cannot demand retrial
in case he knew the fact and could use it already in the appellate proceedings or
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Likewise, evidence that has been exercised but proved to be wrong
might be considered in this respect. Such evidence may also lead to
a different conclusion on the merits."” Facts which occurred after the
administrative decision reached finality cannot be considered as new
facts.! As well, diverse legal opinions, i.e. distinct interpretation of
law is not a new fact. Evidence which turned out to be false is such
evidence which does not correspond with reality and the decision
relied upon it.

Next reason for retrial is a situation of annulment or a change of
a decision which served as basis for the decision in the proceedings,
e.g. decision on preliminary questions, annulment (change) of
a binding opinion or annulment (change) of conditional decision.'?

If all the conditions required by law are satisfied, applicant has
a legal claim to retrial. However, it is important to remember that
under special laws, retrial may be ruled out.”

Party to the proceedings may file a motion for retrial at any
administrative body which decided in the matter, in the period
of three months from the day it learned about a retrial reason,
i.e. it is a subjective term, and at the latest, in three years from the
day when decision became final, i.e. here it is the objective term."
Administrative body which dealt with the matter in the last instance,
i.e. the last one making a decision, renders a decision as to the retrial.
Every administrative body which made a decision in the matter is
competent to receiving the motion for a retrial. Usually, it is a first
instance body. If the appellate proceedings took place, then the
appellate body is included, too. Motion must fulfill requirements set
by the law.”® Namely, general requirements and it also must be clear
what the applicant demands. If retrial is demanded, reasons and facts
for its granting must be submitted.

the party found it out in the moment he could still move for appeal.

10 VEDRAL, Josef. Sprdvni fdd. Komentdr. Praha: Bova Polygon, 2006. p. 597.

11 These facts may give rise to a “new proceedings”, it is a new matter.

12 VEDRAL, Josef. Sprdvni tdd. Komentdr. Praha: Bova Polygon, 2006. p. 598. Other
general reasons are to be found in special laws, e.g. Administrative Courts Proce-
dure Code in s. 101d (3).

13 E.g. ActNo. 231/2001 Coll., on radio and television broadcasting operation, as amended.

14  After expiration of the three years term, retrial may only be admitted, if the deci-
sion was made as a result of a crime. Three years long objective term starts on the
day following finality of convicting judgment. Term is observed, even if the motion
is submitted on its last day.

15 S.44,45(1) and s. 37 APC.
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Proceeding is begun by a day when administrative body which is
competent to receiving a motion is in a receipt of such a motion. If at
the same time, this administrative body is not competent to decide in
the matter, it must transfer the motion to the competent body without
undue delay and it can also enclose its statement.'®

Retrial may be ordered even ex officio.” Administrative body
which made a decision in the last instance is competent in this case. It
is contingent on the existence of at least one of the retrial reasoned that
may be applied by a party and also reasons given by the provision
of s. 140 (7) APC. Material criterion, i.e. facts being formal reasons
for ordering retrial leading to a different solution of the matter, is
preserved as well as other criterions related to this type of retrial
which is the existence of public interest on ordering new proceedings.
Decision on the retrial in this proceeding must be rendered in three
years from the day of decision’s finality." The term is thus actually
shorter than the term for filing a motion for granting retrial by a party
to the proceedings. Provisions of Part II APC are applicable to the
ex officio retrial proceedings. However, retrial is actually ordered by
a competent body (one deciding in the last instance) also in case the
decision was influenced by a crime, namely a crime committed by an
official person or a party to the proceedings.” In this case, the time
period for rendering a decision on retrial starts on the day following
the day of conviction judgment finality.?

Provisions of APC regarding the protection of good faith are
applied to the proceedings on retrial motion of a party and ordering
the retrial, therefore the administrative body is bound to observe rights
obtained in good faith.* Decision on granting or ordering retrial itself
is not an intervention to the preceding final decision, nevertheless
legal state set by the original decision is thus impugned. Therefore
the retrial is dismissed, if after its commencement based on existent
grounds, the administrative body concludes that the harm which
would be caused to any of the parties who obtained rights in good
faith in relation to the original decision, is in clear disproportion to

16  As to counting the terms, s. 40 APC is applied.

17 S.100 (3) (4) APC.

18 Decision needs not to become final in this period, it suffices if it is rendered in a
way given by s. 71 (2) APC.

19  Official persons may commit crimes like abuse of public agent’s power, bribery etc.

20 See provisions on preliminary question.

21 S.94 (4) (5) APC.
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the harm which has been caused by the original final decision to other
party or to the public interest.”? However, it is not a rejection of motion
for granting retrial, in this case a decision on merits is rendered under
s. 100 (6).

Motion of a party for retrial is attributed with devolutionary
effect if there is a danger of harm to the party or public interest.” This
devolutionary effect may only be awarded by an administrative body
which would be deciding on granting the retrial. If the devolutionary
effect is awarded, enforceability and other legal effects of the decision
which provides rights or imposes a duty, do not occur. Decision on
granting or ordering retrial has a devolutionary effect in respect to the
original decision only if the contested decision had not been enforced
whether in form of compulsory enforcement or voluntary satisfaction
of a duty. Decision on granting retrial has no devolutionary effect in
case it is excluded by an administrative body accordingly to s. 85 (2)
APC and also in case the enforceability and other effect lapse ex lege.**

Decision which grants retrial is regarded as a first instance
decision and therefore it can be reviewed in appellate proceedings.
Only the applicant is given notice about a decision which rejects retrial
and the applicant is thus the only one who may appeal.”®

Materially competent body to the granted retrial is the body which
decided the matter in the first instance, if the reasons causing retrial
are only related to appellate proceedings, then the body of second
instance has a material competency.*® Renewed proceedings must be
carried out without any further instruction of the administrative body,
upon final decision on granting the retrial. Along with the primary
proceedings it forms complex proceedings; all procedural provisions
related to the first instance proceedings are applied.”

22 VEDRAL, Josef. Sprdvni fad. Komentdr. Praha: Bova Polygon, 2006. p. 604. Further
s. 66 (1) (g).

23 Motion for retrial does not have a devolutionary effect itself, it may be awarded,
accordingly to s. 158 (1) APC it probably is a different administrative act.

24 It usually concerns lapsing of a time period, more in VEDRAL, Josef. Sprdvni dd.
Komentdr. Praha: Bova Polygon, 2006. p. 608.

25 HORZINKOVA, Eva - NOVOTNY, Vladimir. Spravni prdavo procesni. Praha: Linde
Praha, 2006. p. 203.

26 S.102 (1) APC.

27 HENDRYCH, Dusan. a kol. Sprivni prdvo. Obecni ¢ast. 6. vydani. Praha: C.H.Beck,
2006. p. 388.
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Legal regulation of a new proceeding and decision after granting
or ordering retrial is rather blindly connected to s. 101 APC which
deals with the institute of so-called new decision. If the retrial is
granted, then the body which would be competent to the proceedings
in the first instance decides, appellate body is competent just in cases
of the retrial reasons having connection to the appellate proceedings.
Proceedings are carried out by the body in whose respect the retrial
is granted. Determination of a party is influenced by the legal state
and factual circumstances existent in the time of new proceedings.
Original groundwork for decision or for appeal may be used in these
proceedings in the extent they are not ruled out by the reason of new
proceedings.®

Newly made decision in the retrial is a first instance decision and
it might be appealed. Original decision is annulled by the day of new
decision on merits becoming final. , Final decision cannot be annulled
by the decision on ordering retrial. Second phase decision rendered in the
granted or ordered renewed proceedings, annuls the decision made in the
primary proceedings.”® Legal effects of a new decision ought to be
explicitly determined with respect to particular circumstances of the
matter.*

Retrial as a form of legal remedy and supervision is an important
mean of rights protection and also a significant way of control in
Public Administration.

28 See CERNY, Pavel - DOHNAL, Vitézslav - KORBEL, Frantigek - PROKOP, Martin.
Priivodce novym spravnim fddem. Praha: Linde, 2006. p. 288.

29 SAC on 9.10.2003, no. 7 A 50/2002-36. More in SKULOVA, Sotia. a kol. Spravni
prdvo procesni. Plzefi: Vydavatelstvi a nakladatelstvi Ale$ Cenék, 2008. p. 293.

30 See HORZINKOVA, Eva - NOVOTNY, Vladimir. Spravni prdavo procesni. Praha:
Linde Praha, 2006. p. 203. Effect of a new decision may occur retroactively to the
finality or preliminary enforceability of the original decision or alternatively by the
finality or preliminary enforceability of decision made in new proceedings.
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Poradkové delikty (sankcionované spravnimi organy)

Mgr. Lucia Madlefidkovd

Anotace: Autorka se ve svém prispévku zamérila na problematiku poradkovych
deliktii, které slouzi zajisteni radného priitbéhu spravniho procesu. Autorka
uvadi zakladni charakteristiku poradkovych deliktii dle platné pravni
upravy i dostupné odborné literatury a vénuje se jak obecné pravni uprave
poradkovych deliktit zakotvené ve spravnim radu, tak vybranym zvilastnim
pravnim upravam.

Klicova slova: poradkovy delikt, spravni rad, prestupkovy zdakon, zivnostensky
zakon.

1. Uvod

Poradkové delikty predstavuji jednu z kategorii spravnich deliktti,
jez se od ostatnich kategorii lisi: pofadkové delikty jsou delikty pro-
cesnimi, ostatni kategorie delikt(i jsou povazovany za delikty hmot-
népravni. Zakladnim cilem ukladané poradkové pokuty je zajisténi
fadného spravniho procesu. Prvotnim cilem tedy neni potrestani pa-
chatele poradkového deliktu.

Pravni tpravu potradkovych deliktti 1ze najit v mnoha pravnich
predpisech, upravujicich spravni proces, které prozatim nejsou ani
castecné kodifikovany. Obecné zakotveni nasly poradkové delikty
v zakoné ¢. 500/2004 Sb., spravni fad, ve znéni pozdéjsich predpisti,
(dale jen ,spravni rad”) v dile 4, hlavy VI, jeho druhé casti: Zajisténi
ucelu a prabéhu fizeni, v § 62. Zakladni cil ukladani poradkové poku-
ty 1ze tak zjistit i z jejiho systematického zafazeni do spravniho fadu.

2. Obecna charakteristika poradkovych delikti

Pfed analyzou pravni tipravy je potfebné obecnéji charakterizovat
pofadkové delikty. VSechny porddkové delikty maji spole¢né znaky
skutkové podstaty. Objektem je tcel a pribéh spravniho fizeni. Ob-
jektivni stranka spociva v jednéni, které zamezuje fadnému priabéhu
procesu a ohrozuje tcel spravniho procesu. Subjektem poradkovych
deliktti mohou byt kromé fyzickych osob také osoby pravnické, na coz
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poukazuje i judikatura.! Subjektivni stranka je dosud predmétem
diskuzi: na jedné strané stoji nazory, ze subjektivni stranku potadko-
vych deliktti tvorfi zasadné zavinéni, druhd skupina hovoii o objek-
tivni odpovédnosti za poradkové delikty.? Sankci uklada spravni or-
gan a predstavuje ji vzdy poradkova pokuta (v nékterych predpisech
oznacovana pouze jako pokuta). Pti ukladani poradkovych pokut se
uplatiiuje zdsada oportunity, ktera vytvari pro spravni organ moz-
nost, ne vsak povinnost, pokutu ulozit. V nékterych pravnich pred-
pisech nalezneme lhtity, ve kterych lze pokutu ulozit. Spravni fad se
zadnou takovou lhiitou nepocitd. Nékteré pravni predpisy stanovi i
prislusnost organu k ukladani pokut a piislusnost k jejich vymahani.

Vzhledem k tomu, Ze pfevazujici funkci pofadkovych delikti je
funkce zajistovaci, je otazkou, jestli jde u poradkovych delikti skutec-
né o delikty. Ustavni soud CR se vsak k této otédzce postav11 zaporné
a konstatoval, Ze tato skupina spravnich deliktti nema jen zajistovaci
funkci, ale také silnou funkci represivni, a tak spliuje definici trest-
niho obvinéni podle Umluvy o ochrané lidskych prav a zékladnich
svobod.?

3. Pravni uprava dle spravniho fadu

Jak bylo zminéno vyse, obecnou pravni tpravu poradkovych de-
liktti nalezneme ve spravnim fadu, v ¢asti vénované zajistovacim
prosttedktim. V souvislosti s jinymi zajisStovacimi prostfedky tam
upravenymi mutizeme konstatovat, ze ulozeni pofadkové pokuty je
krajnim prostfedkem zajistfovani fadného priitbéhu spravniho pro-
cesu. Jelikoz uloZeni potadkové pokuty je prvnim tkonem v fizeni
o potadkovém deliktu, neni mozno zde mluvit o jiném druhu sankce,
ukladané za poradkové delikty. Vzhledem k tomu, Ze ulozeni porad-
kové pokuty je prvnim ttkonem v fizeni, nelze hovofit o tistnim jedna-
ni a dokazovani, pfedchazejicim ulozeni pokuty. Spravni organ také
nezkouma zavinéni. Pfi ukladani pokuty musi byt zjevné, ze delikt
byl spachéan a kdo ho spachal.

Ucastnikem fizeni o uloZeni pofddkové pokuty je pouze osoba,
které ma byt pofadkova pokuta uloZena.* Uéastnika fizeni o uloZe-

1 Napfiklad Rozhodnuti ¢. 880, In: Soudni judikatura ve vécech spravnich, 6/2001, s.
476.

2 MATES, Pavel. Zdklady sprivniho prdva trestniho. C. H. Beck, Praha 2008. s. 125.

3 Nalez Ustavniho soudu ze dne 23. 11. 1999 publikovany ve Sbirce zakont pod ¢.
2/2000 Sb.

4§62 odst. 5 spravniho fadu.
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ni poradkové pokuty je tfeba odliSovat od tcastnika hlavniho fizeni
(ve kterém byl spachan potadkovy delikt). Udastnikem fizeni o po-
fadkovém deliktu nemusi byt jen ticastnik hlavniho fizeni. Poradkova
pokuta mtize byt ulozena také svédkovi, znalci nebo jiné osobé, kterd
ma v Fizeni urcitou procesni povinnost. Sankce je ukladana spravnim
organem, ktery vede hlavni fizeni.

Podle spravniho fadu muize spravni organ rozhodnout o ulozeni
potadkové pokuty az do vyse 50 000 K¢ tomu, kdo zavazné ztézuje
pribéh fizeni® V tomto ustanoveni je zakotvena zasada oportunity.
Pokuta ulozena za spravni delikt mtize ¢init nejvyse 50 000 K¢, mtize
vsak byt ukladana i opakované. Princip ne bis in idem se zde neuplatni.
Vyska ulozené pokuty nemtize byt v hrubém nepomeéru k zavaznos-
ti nasledkti a vyznamu pfedmétu fizeni.® Jinymi slovy, vyse ulozené
sankce musi byt odtivodnéna. Jde o vyjadfeni principu proporcio-
nality, zakotveném v casti druhé spravniho fadu. Pokuta ukladana
za potadkovy delikt nesmi byt ani porovnatelna s pokutou ulozitel-
nou v hlavnim fizeni.”

Silna zasada oportunity se dale projevuje v moznosti spravniho
organu snizit nebo upustit od ulozené poradkové pokuty novym roz-
hodnutim.® MiiZze tak ucinit z jakéhokoliv divodu. Spravni fad de-
monstrativné uvadi: napliovani procesnich povinnosti pachatelem
v dal$im fizeni. Pravni iprava tak stale sleduje naplnéni cile, a to za-
jisténi spInéni povinnosti subjektem, tim také zajisténi fadného pri-
béhu fizeni.

Obecné 1ze hovofit o tfech (¢tyfech) skutkovych podstatach porad-
kového deliktu v obecné pravni uprave:

1) Nedostaveni se bez omluvy na predvolani ke spravnimu
organu;

2) Ruseni poradku navzdory predchazejicimu napomenuti;

3) Neuposlechnuti pokynu tfedni osoby;

4) Ucinéni hrubé urazlivého podani.’

Jak vidno, kazdému ulozeni poradkové pokuty predchazi urci-
té upozornéni spravnim organem: predvolani, napomenuti, pokyn
uredni osoby. Az v poslednim pfipadé spravni organ uklada pokutu

§ 62 odst. 1 spravniho fadu.

§ 62 odst. 3 spravniho fadu.

VEDRAL, Josef. Spravni fdd — komentdr. Bova Polygon, Praha 2006. s. 374.
§ 62 odst. 6 spravniho fadu.

§ 62 odst. 1, 2 spravniho fadu.

O 0N oNGr
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— tak Fikajic — bez varovéani. Ctvrty p¥ipad je také odlisny od zbyva-
jicich tfi tim, Ze neni vazan jen na fizeni. Takové poddni miize byt
sankcionovano i dfiv, nez je viibec fizeni zah4jeno.

Prvni ptipad predpoklada, Ze spravni organ ucastnika (jinou oso-
bu) predvolal a ticastnik se bez fadné omluvy nedostavil. Spravni fad
nestanovi zadné ndlezitosti ¢i jiné charakteristiky omluvy. Mtizeme
viak Fici, Ze fddnd omluva neni omluvou.! Utastnik tak neni sankci-
onovan, pokud se na predvolani dostavi, nebo se nedostavi, ale s fad-
nou omluvou.

Druhy piipad se bude vyskytovat hlavné v fizeni na misté, pii tist-
nim jednani nebo sepisovani protokolu.

Podptrnym pro uvedené dva pripady je piipad tfeti', jelikoz
predvolani a napomenuti je v podstaté pokynem ufedni osoby. Tento
pokyn miize byt vice ¢i méné formalni.

VSechny tfi popisované pfipady maji spolecnou podminku, Ze
k naplnéni znakt skutkové podstaty je potfebné predchdazejici upo-
zornéni (jakéhokoliv druhu) spravniho organu a soucasné nesplné-
ni vyzadované povinnosti subjektem, které narusuje fadny priibéh
spravniho procesu.'?

Ctvrty pifpad neptedpoklada zévazné ztézovani priabéhu sprav-
niho procesu. Cilem tohoto ustanoventi je pfedchdzet hrubé urazlivym
podanim, které maji jediny cil, a to napadat ufedni osobu nebo osoby.
Hrubou urazlivost vsak tifedni osoba nemtize hodnotit subjektivné.”

Odvolani podané proti rozhodnuti o ulozeni poradkové pokuty
ma vzdy odkladny tcinek.*

Potadkovy delikt je mozné spachat jiz pfed zahajenim fizeni.
Spravni fad v § 137 stanovi, Ze pfed zahdajenim fizeni je kazdy povin-
ny podat spravnimu organu vysvétleni. Tomu, kdo bezdtivodné ode-
pre podat vysvétleni, mize spravni organ ulozit poradkovou pokutu
az do vyse 5 000 K¢. V ostatnim se bude v tomto fizeni postupovat
podle § 62 spravniho radu.

10 MATES, Pavel. op. cit., s. 126.
11 MATES, Pavel. op. cit., s. 126.
12 VEDRAL, Josef. op. cit., s. 372.
13 VEDRAL, Josef. op. cit., s. 374.
14 §62 odst. 5 spravniho fadu.
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4. Specialni pravni Gprava poiadkovych delikti

V Ceském pravnim fadu existuji také dalsi pravni predpisy upra-
vujici pofadkové delikty (pokuty). Takovou upravu miizeme najit na-
priklad v zakoné ¢. 455/1991 Sb., o zivnostenském podnikani, v plat-
ném znéni (dale jen ,Zzivnostensky zakon”), v zakoné ¢. 143/2001
Sb., na ochranu hospodaiské soutéze, v platném znéni, v zakoné
¢.200/1991 Sb., o pfestupcich, v platném znéni (dale jen , pfestupkovy
zakon”) a v zakonech dalsich. Pravni tpravu potadkovych deliktti je
mozné najit v podstaté v kazdém predpisu, upravujicim spravni fize-
ni (v uzsim smyslu). Vztahy a pouziti zvlastnich a obecnych predpisti
pri ukladani poradkové pokuty se fidi zdsadou speciality a zasadou
subsidiarity.

Specialni tprava ukladani poradkovych pokud pied zahdjenim
fizeni je upravena v prestupkovém zakoné. Tomu, kdo se bez zavaz-
nych dtivodti nedostavi na vyzvu ke spravnimu organu k podani
vysvétleni, nebo tomu, kdo podani vysvétleni odmita, mtize spravni
organ ulozit pofadkovou pokutu az do vyse 5 000 K¢.*

Podle zivnostenského zakona mtize spravni organ ulozit poradko-
vou pokutu tomu, kdo ztéZuje prubéh fizeni tak, Ze se nedostavi pred
spravni organ na predvolani bez zdvazného dtivodu, rusi pofadek na-
vzdory predchdzejicimu upozornéni, bezdtivodné odmita svédectvi
nebo odmitd predlozit listinu. Vyska pofadkové pokuty je stanovena
na 10 000 K¢ a mtize byt ulozena i opakované. Vyska ulozitelné sankce
je nizsi nez vyska sankce podle spravniho fadu, ale sankcionovatelné
jednani je uvedeno pouze demonstrativné. Pravni tprava poradko-
vych deliktt v fizeni pfed Zivnostenskym ufadem v zivnostenském
zakoné je v poméru speciality k pravni tpravé ve spravnim fadu; po-
uziti ustanoveni spravniho fadu je vyslovné vylouceno.

5. Zavérem

Ukladani poradkovych pokut za poradkové delikty je upraveno
v mnoha dalSich pravnich predpisech, obsahujicich procesni pravi-
dla. Tak jako pro jiné kategorie spravnich deliktti, tak i pro potadko-
vé delikty je Zadouci, kdyZ ne univerzalni, tak alespon jejich ¢astec¢na
kodifikace. Po schvaleni nového trestniho zakoniku (zakon ¢. 40/2009
Sb., trestni zakonik) opét ozily snahy po kodifikaci spravnich deliktti.

15  §60 prestupkového zakona.
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Nedavno obnovila svoji ¢innost poradni komise ministerstva vnitra,
ktera se ma zabyvat touto otazkou a pfipravit navrh kodifikace sprav-
nich delikti. Doufejme, Ze v dohledné dobé uvidime pozitivni vysle-
dek této snahy.
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Deliquencies in Breach of Administrative Procedure

Mgr. Lucia Madlefidkovd

Annotation: The author focuses in her article on the so-called deliquencies
in breach of administrative procedure, which are supposed to guarantee the
proper course of administrative procedure. The author brings forward the
primary characteristic of deliquencies in breach of administrative procedure
according to up-to-date legislation and literature and addresses also the gen-
eral and special legal regulation of deliquencies in breach of administrative
procedure.

Keywords: deliquency in breach of administrative procedure, Code of Admin-
istrative Procedure .

Introduction

Delinquencies in breach of administrative procedure are a cat-
egory of administrative infractions which differ from others. All other
categories of administrative infractions relate to substantive law. De-
linquencies in breach of procedure are so called procedural. The main
aim of procedural fine (mostly imposed on these delinquencies) is to
ensure proper administrative process. It is not to punish the subject.

We can find delinquencies in breach of procedure in different ad-
ministrative processes. This category of delinquencies does not have
its own specialized code. Its general adjustment is in the Code of Ad-
ministrative Procedure, act no. 500/2004 Coll., in its Part 2, Chapter 4
“Ensuring the purpose and course of proceedings”, section 62. From
its systematical enlistment we can deduce its main aim mentioned
above.

1. General Characteristics of Deliquencies in Breach of
Administrative Procedure

Before we start to analyze the legal regulation in the Code of Admin-
istrative Procedure, we should characterize delinquencies in breach
of procedure more generally. Common to all these delinquencies are
attributes of the body of infraction. An object is the purpose and the
course of an administrative proceeding. An objective aspect consists
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of action that inhibits proper course of proceeding or endangers its
purpose. A subject may not only be natural person but, according to
judicature, also a legal person. A subjective aspect is disputable, some
authors claim there is a strict liability, and others claim there is a per-
sonal liability.? The sanction is imposed by an administrative body
and it is always a procedural fine (sometimes called simply a fine).
However, imposing the sanction is a right, not a duty of administra-
tive body — here, the principle of opportunity is reflected. The term in
which fine shall be imposed is stated in some acts. Sometimes it is said
which administrative body is obliged to collect the fines and which
body is obliged to impose them.

It is disputable, whether in the case of is delinquency in breach of
procedure we can speak about infracts because of their security func-
tion. However, Czech Constitutional Court expresses in its decision®
that this category of is delinquency has not only security function but
also strong repressive function and these delinquencies fulfill the defi-
nition of criminal accusation under the International Convention on
protection of human rights and fundamental rights.

2. Legal Regulation in the Code of Administrative Procedure

As it was mentioned above, delinquencies in breach of administra-
tive procedure have its general legal regulation in the Code of Admin-
istrative Procedure, in Part 2 with the other instruments for ensuring
proper course and purpose of administrative procedure. In relation
to these instruments we can say, procedural fine as the sanction for
delinquency in breach of procedure is the ultra possibility for coer-
cion of performance the duty. Because imposing of procedural fine
is the first act of administrative body in procedure for delinquency in
breach of procedure, we cannot talk about different sanctions. Impos-
ing of procedural fine is the first act in proceeding and procedural fine
is the only sanction that can be imposed in such proceeding. Because
imposing the fine is the first act in the proceeding of imposing the pro-
cedural fine, an oral hearing and production of evidence in this pro-
ceeding does not come into question. Also, administrative body does

1  E. g. Decision no. 880. In Soudni judikatura ve vécech spravnich, 6/2001, p. 476.

2 MATES, Pavel. Ziklady spravniho prava trestniho. C. H. Beck, Praha 2008. p. 125.

3 Decision of Constitutional Court from November 23, 1999 published in the Colle-
ction of Laws under No. 2/2000 Coll.
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not determine a fault. It must be evident that delinquency in breach of
procedure was committed and who committed it.

“A participant in proceeding to impose a procedural fine is the
only person upon whom the fine should be imposed.”* But we should
distinguish him/her from participant in main proceeding. A partici-
pant in proceeding to impose a procedural fine need not be only the
participant of the main proceeding. It may be the witness, expert or
other ones, who have some duty in main proceeding. The fine is im-
posed by the administrative body that leads the proceeding in which
the delinquency in breach of procedure was caused.

According to Code of Administrative Procedure, an administrative
body may decide, that a procedural fine of the amount of up to 50.000
CZK will be imposed upon one who seriously obstructs the course
of proceedings’. In this clause we can clearly see the mentioned prin-
ciple of opportunity. The highest amount of imposed fine is 50.000
CZK, but this amount can be imposed more than once. The principle
ne bis in idem does not apply here. The amount of imposed fine cannot
be grossly unreasonable with respect to the seriousness of the con-
sequences and the significance of the subject-matter of the proceed-
ings.® In different words, the imposed fine shall be reasonable. This
is expression of principle of balance that is enacted in Part 2 Code of
Administrative Procedure. Imposed procedural fine cannot be com-
parable to fine imposable in main proceeding.’

The expression of strong principle of opportunity stems from the
possibility of administrative body to waive or reduce the procedural
fine by a new decision. It may do so from any reason, law gives it
some: administrative body may take into account how the person
fulfils his further duties during the course of proceedings.® The legal
regulation, in this case, pursues the aim of ensuring the fulfillment of
the legal duty in the proceeding.

In the general regulation there are three (four) bodies of delin-
quency in breach of proceeding;:

i) The failure to appear upon the summons before the
administrative body without just excuse;

Code of administrative procedure, sec. 62, par. 5.
Code of administrative procedure, sec. 62, par. 1.
Code of administrative procedure, sec. 62, par. 3.
VEDRAL, Josef. Spravni fdd — komentdr. Bova Polygon, Praha 2006. p. 374.
Code of administrative procedure, sec. 62, par. 6.

N O\ Ul
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ii) The disturbance of order, despite the earlier admonition;
iii) The failure to obey the instructions of an official;
iv) The submitting of a grossly contemptuous filing.’

As we can see, in all aforementioned cases, there is a previous act-
ing of an administrative body: summons, earlier admonition, instruc-
tion of an official. Only the last one is punished by administrative
body without warning. Fourth case is different also because of the
fact that it is not related only to some proceeding. Such filing may be
punished e. g. before certain procedure even starts.

First case presumes that there was a summons of administrative
body and participant did not appear without just excuse. The Code of
Administrative Procedure does not state the quality of such excuse. It
is said, that improper excuse is not an excuse.”” To conclude, partici-
pant is not punished in case he either appears on summons before an
administrative body or in the case he fails to appear but with proper
excuse.

Second case occurs mostly in proceeding on site, oral hearing or
making official report.

Third is subsidiary useful for two previous cases' because sum-
mons and admonition is in fact instruction of an official. Instruction
may be more or less formal.

All three cases have in common, that to fulfill the body of the de-
linquency, there must be certain instruction of an official (of any kind)
and at the same time there must be failure to obey this instruction that
causes serious obstruction of the course of proceeding.'

Fourth case does not presume causing a serious obstruction of the
course of proceeding. The aim of this provision is to avoid grossly
contemptuous filing that basically have single goal — to insult official
or officials. The Gross contemptuousness is not adjudicated subjec-
tively by an insulted official. **

An appeal against a decision to impose a procedural fine shall al-
ways have suspensive effect.'*

9 Code of administrative procedure, sec. 62, par. 1, 2
10  MATES, Pavel. supra note 2. p. 126.

11 Ibid at 126.

12 VEDRAL, Josef. supra note 7. p. 372.

13 Ibid at 374.

14 Code of administrative procedure, sec. 62, par. 5.
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Delinquency in breach of proceeding may also occur before the
procedure even starts, it is meant the procedure itself. It is enacted
in section 137 of Code of Administrative Procedure, that in proce-
dure before the commencement of proceedings, every person shall be
obliged to submit explanations to an administrative body. A person
who unreasonably refuses to do so may be imposed by an administra-
tive body a procedural fine up to an amount of 5.000 CZK.

3. Special Legal Regulation of Deliquencies in Breach of
Administrative Procedure

In Czech law there also exist other law regulations of delinquen-
cies in breach of procedure. They are enacted in special acts, e. g. in
Trade Act (Act no. 455/1991 Coll.), Act on the Protection of Economic
Competition (Act no. 143/2001 Coll.), Administrative Infractions Act
(Act no. 200/1990 Coll.) and others. Simply, we can find enactment of
delinquency in breach of procedure in any act that arranges certain
(special) administrative procedure. The relationship and the use of
acts in case of special enactment is this: under the principle of special-
ty we first use the special act, and under the principle of subsidiarity
we then use the Code of Administrative Procedure. In the event that
provision of Code of Administrative Procedure is not in conformity
with provision of special act, we use the special one.

Special regulation of delinquency in breach of procedure in proce-
dure before the commencement of proceeding is in Administrative In-
fractions Act. Every person who fails to appear before administrative
body on summons to give an explanation according to notification of
infraction may be imposed by procedural fine up to 5.000 CZK."

According to Trade Act, administrative body may impose proce-
dural fine on one who obstructs the course of proceeding as follows:
fails to appear upon summons before administrative body without
serious reason, disturbs the order despite an earlier admonition, un-
reasonably refuses to make a testimony, and refuses to render a docu-
ment. The amount of procedural fine may be up to 10.000 CZK and
may be imposed repeatedly. The amount of imposable fine is lower
than in Code of Administrative Procedure but enumeration of finable
acting is only demonstrative. Legal regulation in Trade Act is special

15 Administrative Infractions Act, sec. 60.
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to regulation in Code of Administrative Procedure, thus we do not
use the general regulation for procedure before Trade License Office.

4. Conclusion

Imposing of procedural fine is amended in many other acts deal-
ing with procedural provisions. As in case of other categories of ad-
ministrative infractions, universal amendment of delinquency in
breach of procedure is desirable. After enactment of new Criminal
Code, endeavors appeared for enactment of codification of particular
categories of administrative infracts. Advisory committee for codifica-
tion of administrative punishing was established recently. Hopefully,
in a short time, we will see a positive product of its endeavors.
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Zavadéni E-Governmentu podle rakouské pravni
upravy

JUDr. Mag.iur. Michal Malacka, Ph.D., MBA

Anotace: Clanek pojednavi o zavadéni procesii elektronické komunikace
a modernich komunikacnich technologii v Rakousku v oblasti spravy, justice
a legislativy. Ustiednim tématem je pojem E-Government, jako uceleny sys-
tem pouziti elektronickych databank, prostrednictvim kterych dochazi k elek-
tronickému zpracovavani dat a zaroven k elektronickému platebnimu styku
ve sprave, justici a legislativé. Pojedndno je o pohledu rakouské spravni
vedy na toto téma a hodnoceni E-Governmentu v souvislosti se vsemi procesy
a moznostmi pri nichz verejny sektor vystupuje jakozto uplatiovatel infor-
macnich a komunikacnich technologii.

Klicova slova: E-Government, elektronickda podani, elektronizace spravy,
identifikace obcanui, elektronickému zpracovavani dat, vylepsSeni verejnych
procesi a sluzeb, elektronicky pravniho styk, elektronicky spis, elektronicky
podpis.

1. Uvodem

Informacni a komunikac¢ni technologie ovliviiuji vyznamnou mi-
rou nejen oblast spravniho prava a spravniho fizeni, ale také oblasti
hospodarské, ekonomické a v dusledku aplikace postupti s nimi spo-
jenymi také oblast politickou. V oblasti spravy a spravniho fizeni se
obecné ocekava od zavedeni elektronickych prostredkti komunikace
vyrazné zefektivnéni celého systému a také vyrazné tispory v oblasti
financni. Zejména uplatnéni internetu v komunikaci obcanti s ured-
nimi misty pfinasi zlepSeni tirovné pInéni kol viici obcantim. Tuto
situaci reflektuje také evropska cesta do informacni spolecnosti, sta-
novena strategii Evropské komise jiz v roce 1994 s finalni implemen-
taci planovanou na rok 2010.!

Jednotlivé akcni plany Evropské komise sleduji postupné zavede-
ni elektronizace v clenskych statech spolu s terminy jejich realizace,

1  AICHHOLZER, G., SCHMUTZER,R. E-Government: Elektronische Informationsdienste
auf Bundesebene in Osterreich. Endbericht (Studie im Aufirag des Bundeskanzleramts).
Wien: Institut fiir Technikfolgen-Abschétzung der Osterreichischen Akademie der Wis-
senschaft, 1999.
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zaroven byla zavedena kritéria kontroly pInéni téchto krokt prostfed-
nictvim systému , benchmarkingu” umoznujictho srovnani mezi jed-
notlivymi ¢lenskymi staty.? V Rakousku byly éra zavadéni modernich
metod informacnich a komunikacnich technologii zapocata ji v osm-
desatych letech minulého stoleti. V poloviné devadesatych let byla
v rakouské legislativé odstartovana etapa legislativni pfipravy vytvo-
feni potfebného pravniho prostredi.* V roce 1997 byl koncipovan tzv.
., Verwaltungs-Innovations Programm® trefné oznacovan jako VIP, pted-
pokladajici nasazeni IT technologii a modernich metod komunikace.*
Tyto kroky byly provazany se unijnim procesem elektronizace spravy
obecné prostrednictvim akcéniho planu ,e-Austria in e-Europe”, ktery
byl jiz nékolikrate aktualizovan.’ Na spolkové tirovni byla na kazdém
ministerstvu vytvorena informacni mista (CIO), kterd vytvorila Radu
informacnich a komunikac¢nich technologii.® Hlavnim cilem bylo za-
vedeni kompletni elektronické komunikace v tfednich postupech do
roku 2005. Prijata byla také Narodni strategie E-Governmentu, kterd
usnadnila prijeti zdkona o elektronické komunikaci (E-Government-Ge-
sefz). Tento zakon upravil identifikaci obcanti a podnikatelt v elektro-
nickém styku s ufady, elektronicka podani a elektronické dorucovani
a v neposledni fadé zavedl elektronicky spis v ufadech. Spolu s timto
zakonem bylo také nutno upravit rezim autenticity elektronického
zvetejiiovani zakont.” S ohledem na spolkové usporadani Rakouska
byly taktéZ upraveny kompetence spolku a spolkovych zemi. Za tice-
lem prevence vytvoreni rozttisténého feSeni problematiky elektronic-
ké komunikace byla zaloZena platforma spoluprace mezi spolkem, ze-
meémi a obcemi.? V diisledku vyse zminénych opatfeni bylo Rakousko
na evropské trovni na tfeti pozici v roce 2005 v EU.

2 Srov. eEurope Benchmarking zpravu z 5. 2. 2002, KOM (2002) s. 62, dale eEurope — 2005
z 18.2.2004 KOM (2004) s. 108.

3 THIENEL, R. E-Government in Osterreich. In: Acta Universitatis Wratislaviensis Nr
2609. Przeglad Prawa i Administracji LIX, 2004, s. 49.

4  AICHHOLZER, G., SCHMUTZER, R., SEPP, D. One-Stop-Government in Austria, In:

HAAGEN, M., KUBICEK, H. (Hg.). One-Stop-Government in Europe: Results from 11

National Surveys. Bremen: University of Bremen, s. 37-78.

Srov. http://www.bka.gv.at.

Srov. http://www.digitales.oesterreich.gv.at.

BGBI 2004/10.

Vizhttp://reference.e-government.gv.at,avsouvislostistim vytvofenie.Government-Masterplan.

[e BN e N E)]
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2. E-Government

Pojem ,E-Government” oznacuje pouziti moderni informacni
a komunikacni technologii v oblasti statni spravy, zejména na use-
ku vefejné spravy. E-Government predstavuje pouziti elektronickych
databank, prostfednictvim kterych dochazi k elektronickému zpraco-
vavani dat a zaroven k elektronickému platebnimu styku ve spravé,
justici a legislativé.” Rakouska spravni véda pod pojmem e-Govern-
ment rozumi vSechny procesy a moznosti, pii nichz vefejny sektor
vystupuje jakozto uplatiiovatel informacnich a komunikacnich tech-
nologii.’ Dale také jako provadéni sluzebnich postupti v souvislosti
s vrchnostenskou spravou s pomoci informacnich a komunikacnich
technologii pfes elektronicka média,'! nebo provadéni procesti ucasti
obcanti na rozhodovani a posouzeni kvality vykonu v politice, statni
sféfe a spravni oblasti pii intenzivni vyuziti informacni technologie.'?
Evropska komise definuje tento pojem jako nasazeni komunikacnich
a informacnich technologii ve vefejné spravée ve spojeni s organizac-
nimi zménami a novymi schopnostmi za ticelem vylepseni vefejnych
procest a sluzeb a usnadnéni utvareni a provadeéni statni politiky."
Pro vysvétleni pojmu je nutno odlisit ¢asto zaménovany termin E-Go-
vernance. Tento je od tstfedniho pojmu odlisny zejména proto, ze Go-
vernment znamend a pfedstavuje aktivitu statu. Governance oproti
tomu zptisob vedeni fizeni nebo procest, aplikovatelny na jakoukoliv
organizaci a neomezeny jen na okruh statniho sektoru.'* Governance
ve vefejném sektoru je chapana jako public governance, v soukromém
sektoru jako corporate governance ve smyslu fizeni a kontroly podni-
kani."® E-Governance je tedy soucast Governance, ktera je vénovana
vyzvam modernich informacnich technologii, digitalni revoluce a in-

9  SCHEDLER, K. eGovernment und neue Servicequalitdt der Verwaltung?. In: eGover-
nment - Eine Standortbestimmung. Bern: Haupt, 2000. Celé znéni je dostupné na http:/
www.alexandria.unisg.ch/Publikationen/13463.

10 FRIEDRICHS, S., HART, T., SCHMIDT, O. E-Government. Effizient verwalten, demokra-
tisch regieren. Giitersloh: Bertelsmann Stiftung, 2002.

11 REINERMANN, H., LUCKE, J. Definition von Electronic Government, In: REINER-
MANN, HEINRICH, JORN, LUCKE: Electronic Government in Deutschland, Speyrer
Forschungsbericht, svazek 226. Speyer, s.1-8.

12 Viz http://www.giev.de/fileadmin/redaktion/Download/presse_memorandum.pdf.

13 KOM/2003/567.

14  Viz http://verwaltungheute.wienerzeitung.at/vi02.pdf.

15 Viz http:/foev.dhv-speyer.de/ruvii/SP-EGvce.pdf.
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formacni spolecnosti.’® Vefejnd E-Governance se tedy dotyka vefej-
ného sektoru ve smyslu E-Governance realizované prostfednictvim
statu a spravy. E-Governance a E-Government od sebe ovSem striktné
oddéleny nejsou, i kdyz se v E-Government zakoné objevuji oba poj-
my jako pojmy pravni, v dtsledku rozvoje védy se ovSem postup-
né objevuji terminy jako M-Government, M-Commerce", tizce spjaté
s mobilni technologii komunikace a mobilnimi telefony, coz jisté dale
zkomplikuje orientaci v této oblasti, nicméné mobilni komunikaci
nemuzeme opomijet ani v oblasti budouciho rozvoje vefejné spravy
a statniho sektoru.

3. Uskuteénovani E-Governmentu v rakouském soudnictvi

Zavadéni procesti souvisejicich s E-Governmentu do rakouského
soudnictvi pocalo jiz v sedmdesatych letech minulého stoleti.’® Zapo-
c¢at byl tento proces zavddénim novych informacnich a komunikac-
nich technologii do spravnich procesnich norem. Jiz v sedmdesatych
letech minulého stoleti byl z iniciativy spolkového ministerstva spra-
vedlnosti pfipraven koncept zavadéni elektronického zpracovava-
ni dat v oblasti justice. Po ispésné elektronizaci pozemkové knihy"
byla zapocata automatizace procesu prostrednictvim elektronického
upadkového fizeni* V soucasnosti jsou vSechny formy a typy fize-
ni podporovany elektronickou automatizaci. I kdyz apadkové fizeni
a exekuéni fizeni vykazuji vysokou tiroven elektronizace, jsou E-Go-
vernment prvky vclenény do civilniho procesniho fadu a exekuéniho
radu. V souvislosti se spravou je pojem elektronického pravniho sty-
ku ponékud skromnéji implementovan. Elektronizace je specifikova-
na v zakoné o organizaci soudd, konkrétné v ustanoveni § 89a, kde je
ponékud nesSikovné oznacen jen za ,elektronicka podani a jejich zpra-
covani”. Rakouska justice se sama popisuje jako viidci, podle statistic-
kych tidaji je 85% zalob u okresnich soudti a vice nez 60% exekucnich
navrhti vyfizeno elektronicky.”

16 REINERMANN, H., LUCKE, J. Speyrer Definition von Electronic Government, In: REI-
NERMANN, HEINRICH, JORN, LUCKE. op. cit. s.1-8.

17 Akeni plan Komise eEurope, KOM/2004/380.

18 BGBI 1963/137.

19 Napi. elektronizace pozemkovych knih byla v Rakousku zapocata v roce 1981 a okresni
soudy se s timto procesem zcela vypotadaly az v roce 1992.

20 S procesem elektronizace insolventniho fizeni bylo zapocato v roce 1981.

21 Viz http://www.justiz.gv.at.
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Vefejnopravni soudnictvi a jeho soudni instituce, jako Spravni
soudni dviir a Ustavni soudni dvtr jsou ve smyslu rakouské tstavy
soudy jako takovymi. Jejich pravomoc vyplyva z ustanoveni ¢l. 130
a 137 spolkové tstavy. Justicni sprava Spravniho soudniho dvora
spada pod kompetence prezidenta Spravniho soudniho dvora v sou-
ladu s ustanovenim § 9 odst. 1 zakona o Spravnim soudnim dvoru.
Organizace a chod Spravniho soudniho dvora spada podle § 10 a 19
téhoz zakona pod jednaci fad vytvoreny shromazdénim vsech clent
Spravniho soudniho dvora. Za justi¢ni spravu Spravniho soudniho
dvora odpovida na zakladé § 2 zdkona o spolkovych ministerstvech
sice spolkovy kancléf, ale jednaci fady a jejich podoba jsou v soula-
du s rakouskou ustavou vylouceny jako kolegialni otazka spojend se
zavaznymi nafizenimi spolkového kancléfe. Zavadéni modernich ko-
munikacnich technologii je tedy v pfipadé spravniho soudnictvi otaz-
kou vnitini organizace Spravniho soudniho dvora a otazkou kolek-
tivniho rozhodovani shromazdéni vsech ¢lenti Spravniho soudniho
dvora. Tato skute¢nost zpomaluje elektronizaci jak u Ustavniho soud-
niho dvora, tak také u Spravniho soudniho dvora.

Spravni soudni dvir nezavedl zcela elektronické zpracovavani
dat, kdy by elektronicka podoba dokumentu pfedstavovala original,
a papirové vyhotoveni pouze kopii, nybrz vede paralelné s auten-
tickym papirovym vyhotovenim také elektronicky spis (Akt).? Na-
vic jsou vSechna podani s dokumenty u Spravniho soudniho dvora
ulozeny do elektronické databaze, priibéh celého spravniho soudni-
ho fizeni je elektronicky dokumentovan a spolu s rozhodnutim poté
také do této databanky uloZen. Databanka je propojena s evidenc¢ni
kancelafi Spravniho soudniho dvora, coz usnadnuje napiiklad vy-
hotoveni sbirky rozhodnuti a usneseni Spravniho soudniho dvora.?
Nejednalo se ovsem o postup bez logické pficiny ¢i jakousi zkame-
nélost Spravniho soudniho dvora, nybrz o odlozeni realizace plného
zavedeni elektronického spisu az do doby plné pfipravenosti vSech
uradti na elektronicka podani a dokonceni legislativniho ramce, kte-
ry umozni podavani elektronickych stiznosti u Spravniho soudniho
dvora, coz by mélo byt v soucasnosti realizovano.*

22V kancelatském fadu Spravniho soudniho dvora byl donedavna uzivan termin listkovy
katalog.

23 Srovnej § 17 zakona o Spravnim soudnim dvoru, srov.§36 zakona o Spravnim soudnim
dvoru, Verwaltungsgerichtshofgesetz (VwGG) BGBI. Nr. 10/1985.

24 Do té doby byly spisy a dokumenty skenovany.
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Aplikace ustanoveni zdkona o organizaci soudti, upravujici apli-
kaci elektronického pravniho styku u fadnych soudd, stejné jako
subsididrni aplikaci jinych norem na fizeni u Spravniho soudniho
dvora nardzi na ustanoveni zdkona o spravnim soudnim dvoru, ktera
v mnohych pfipadech predpokladaji pisemnou podobu podani, jako
napf. ustanoveni § 24 odst. 2 tohoto zakona, které predpoklada u ci-
tovanych podani podpis advokata, pficemz neni pojednano o elek-
tronické formé takového podpisu a je tedy zfejmé, Ze spolu s usta-
novenimi pojedndavajicimi o poctech vyhotoveni a totoznych kopiich
predpoklada pisemné vyhotoveni v papirové podobé. Zaroven pfed-
poklada tato norma v ustanoveni § 43 podpis rozhodnuti Spravniho
soudniho dvora predsedou senatu a zapisovatele, coz také svédci pi-
semnému vyhotoveni naleztl a usneseni.

V fizeni pred soudy vefejného prava maji spravni urfady a také
soudy za povinnost predkladat spisy. Toto predkladani probiha pro-
stfednictvim papirové vyhotovenych originalt.® Pripadné predkla-
dani elektronickych akt vyzaduje odpovidajici zakonnou tpravu.
Kompetenci k takovéto tipravé procesnich norem ma v souladu se
spolkovou ustavou spolek a ten jako spolkovy zakonodarce vydal od-
povidajici tpravu v ustanoveni § 21 odst. 1 zdkona o E-Governmen-
tu. Na zakladé tohoto ustanoveni musi kazdy ufad, za pfedpokladu
ze predava spisy ¢i podklady jinému ufadu a tyto podklady ¢i spisy
jsou vyhotoveny elektronicky a v souladu se zdkonem elektronicky
pripustné, predlozit tyto podklady v elektronické podobé, minéno
v elektronickém origindlu. Tato povinnost plati zejména pro spisy
pribézné vedené elektronicky ve spravnim systému, piicemz spisy
musi byt predkladany ve standardnim formatu. Dle vykladu ustano-
veni § 21 povazuje zdkon pod pojmem organ spravni organy a soudni
organy. Je tedy mozné a nutné aplikovat toto ustanoveni také na soud
a samozrejmeé na Spravni soudni dvur. Vyklad zdkona o E-Govern-
mentu se opird o kompetenc¢ni ustanoveni ¢lanku 10 odstavec 1 pism.
6 spolkové ustavy.

Elektronicky podpis spravnich organii a uradua
Elektronicky podpis je dtlezitou soucasti E-Governmentu nejen
v civilnim soudnictvi, ale také ve spravnim soudnictvi jako identifi-

25 Srov. § 36 zakona o Spravnim soudnim dvoru, Verwaltungsgerichtshofgesetz (VwGG)
BGBI. Nr. 10/1985.

134



kac¢ni znak organu ¢i ufadu. Elektronicky podpis organt spolu s elek-
tronickou peceti oznacuje zakon o E-Governmentu jako ,Amtssig-
natur”. Jako takovy je povazovan za elektronicky podpis ve smyslu
rakouské platné pravni tpravy, jehoz zvlastni znaky jsou naplnény
prostfednictvim elektronického certifikatu.®® Pricemz elektronicky
podpis nahrazuje schvalujici vlastnorucni podpis. Pro ufedni postup
a soudni fizeni spravni ma tedy elektronicky podpis vyznamné uplat-
néni. Elektronicky podpis ve spravni fizeni soudnim a jeho pravni
uprava spada do kompetence spolku. Zakon o E-Governmentu ovsem
ve svém § 19 nezavazuje ufady k uzivani elektronického podpisu
a ponechava na jejich uvazeni, zda pouziji ifedni podpis v elektronic-
ké podobé. Podobu elektronického podpisu a také obrazové znamky
ponechava zakonodarce na tfadu samotném s vyjimkou spolkovych
spravnich arada.”

Identifikace osob pri elektronické komunikaci

Identifikace osob probiha pfi standardnim rezimu prostfednic-
tvim osobni legitimace ¢i formou vlastnoru¢niho podpisu na pi-
semném podani. Pri elektronické komunikaci je situace samozfejmé
slozitéjsi. Elektronicka komunikace vyzaduje nové zptisoby identifi-
kace osob a autentifikace podani. Takovouto identifikaci byl v procesu
elektronické komunikace elektronicky kéd.? Elektronicky kod ovsem
umoznoval komunikaci jen u urcitych instituci a soudti a jeho uziti
je pomérné omezené. Budoucnost elektronické komunikace je nutno
spatfovat v elektronickém podpisu.

V Rakousku byl pravni ramec elektronického podpisu stanoven
v souladu s evropskou legislativou zakonem o elektronickém pod-
pisu a vyhlaskou o elektronickém podpisu.” Po pojmem elektronic-
ky podpis rozumi tyto normy elektronicka data, ktera jsou soucasti
elektronického dokumentu, nebo s nim logicky souvisi a ktera slouzi
k urceni podpisovatele. Rakousky zakon o elektronickém podpisu

26 Viz http://www.cio.gv.at.

27 Viz http://www.cio.gv.at.

28  Srov. § 7 vyhlasky o elektronickém styku BGBI 331/2002 a § 4 vyhl.BGBI 592/2003.

29 MENZEL, T. Rechtsrahmen des E-Government. In: Juristische Ausbildung und Praxi-
svorbereitung 2001/2002. s. 250. MENZEL T. Zusétzliche Normen fiir e-Government? In:
SCHWEIGHOFER — MENZEL — KREUZBAUER — LIEBWALD. Zwischen Rechtstheo-
rie und e-Government: Aktuelle Fragen der Rechtsinformatik 2003; Schriftenreihe Rechts-
informatik Band 7. Wien: Verlag Osterreich, 2003. s. 103.
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rozliSuje ,normalni” elektronicky podpis a , bezpecny” elektronicky
podpis. Zvlastnost bezpecného elektronického podpisu spociva v jis-
toté prifazeni elektronického dokumentu k jeho podpisovateli.

Podle zakona o elektronickém podpisu je tento druh podpisu
postaven na uroven vlastnoru¢nimu podpisu. Ustanoveni § 4 odst.
1 tedy zakotvuje novy zptisob identifikace pisatele, a byt je tento
zakon primdrné urcen pro soukromopravni oblast a zejména oblast
e-commerce, plati jeho ustanoveni v souladu s § 1 odst. 2, pokud neni
stanoveno jinak také pro elektronicky styk s tifady a justici. Samotné
kazdodenni pouzivani ptivodniho elektronického podpisu, tedy jeho
bezpecné podoby bylo ovsem technicky velmi narocné. Pro uzivatele
znamenala jeho aplikace opatfeni ¢teciho zafizeni, ¢ipové identifikacni
karty a samoziejmé pfistup na internet prostfednictvim pocitace.
V moderni dobé ovsem i po zakoupeni ¢i opatfeni zminéného
technického vybaveni nastdvaly potize se zaménou identity v pripadé
osob se shodnym jménem a prijmenim. S ohledem na tuto rizikovou
oblast byl v Rakousku zaveden projekt ,obcanskych karet” jejichz
zavedeni a pravni uprava je pfedmétem dikce vySe zminéného
zakona o E-Governmentu*® Mnohé ndazory ovsSem polemizuji
na téma systematicnosti takovéto upravy s kritickymi poukazy
na nesrozumitelnost nékterych ustanoveni zdkona a nadmérnou
administrativni narocnosti pii jeho realizaci.® Obc¢anské karty nejsou
ve skutecnosti kartami, ale predstavuji podobné jako v ostatnich
evropskych zemich virtualni funkci, zapsanou na pfenositelnd
média, ktera pfipadaji v tvahu pro pouziti pii elektronickém
podpisu. Miize byt tedy uloZena na bankovni karté, ¢i na ¢ipové karté
mobilniho telefonu.*? Spravni tifady nejsou sice v souladu se zdkonem
o E-Governmentu povinny uzivat tento druh identifikace, ovSem
mnohd ustanoveni rakouského Zust.G s ni pracuji a predpokladaji
tedy aplikaci téchto , karet”. ,Obcanska karta slouzi tedy ke zjisténi
~jednoznacné identity“* a autenticity elektronickych podani v fizeni,
pro které byla zabezpecena adekvatni technicka opatfeni k bezchybné
identifikaci prostfednictvim osobni vazanosti.*

30 Viz http://www.cio.gv.at.

31 Zde je na misté tvaha o rozporu zminované upravy kompetenci spolku a spolkovych zemi
v kontextu rakouské tstavy.

32 Elektronické karty maji nahradit také prikazy pojisténct , k tomu blize http://www.cio.
gv.at.

33 K tomu § 2 zdkona o E-Governmentu.

34 BGBIL. - vyhl.c.57/2005 a dale http://www.cio.gv.at.
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4. Zavér

Problematika elektronizace vefejné spravy je v posledni dobé hod-
né diskutovanym tématem také v Ceské republice, nejen v souvislosti
se zavadénim datovych schranek. V poslednich letech se ukazuje, ze
efektivni fungovani statu je tizce spjato s elektronizaci procest ve ve-
fejné sprave, tedy s pojmem E-Government. Moderni spolecnost ne-
muze fungovat efektivné bez efektivni statni spravy a samospravy,
které nemohou zaostavat za modernizaci soukromého sektoru. Elek-
tronicky obéh dokumentti; zakladni procesni tilkony v e-podobé, jed-
notny systém registrti, jejich vzajemnd komunikace a vyména tdaji
as témito procesy spojené efektivni nakladani s vefejnymi prostfedky
jsou vzajemné propojené nadoby. Zakladem efektivniho fungovani
vefejného sektoru v Ceské republice bude stejné jako v Rakousku pie-
devsim moznost elektronického obéhu dokumentti a dalsich procest,
které jsou podminény tuspésnou realizaci E-Governmentu.
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Implementing E-Government under Austrian Legal
Regulation

JUDr. Mag.iur. Michal Malacka, Ph.D., MBA

Annotation:  This article discusses implementation of electronic
communication processes and communication technologies in the area of
Austrian administration, justice and legislature. Core topic of this article
is the term E-Government, as an integrated system of using electronic
databanks by the medium of which electronic processing of data occurs along
with electronic system of payments in administration, justice and legislature.
This article also discusses the view of Austrian administrative science as to
this topic and evaluation of E-government in connection with all processes
and possibilities for the public sector to perform as applier of information
and communication technologies.

Keywords: E-Government, electronic submissions, electronization of
administration, identification of citizens, electronic processing of data,
improving public processes and services, electronic system of payments,
electronic file, electronic signature.

1. Initial notes

Information and communication technologies significantly impact
not only the area of administrative law and administrative procedure
but also commercial and economic areas and as a consequence of ap-
plication of related procedures, it impacts also the area of politics. In
the area of administrative law and administrative procedure, it is ex-
pected that electronic means of communication will cause the whole
system to be markedly more effective as well as achieving high cost
economies in the financial area. Especially using the internet in com-
munication of citizens with authorities brings improvement in fulfill-
ing tasks towards citizens. This situation is reflected in European road
to information society given by the strategy of European Union in
1994 with final implementation planned for 2010.!

1  AICHHOLZER, G., SCHMUTZER,R. E-Government: Elektronische Informationsdienste
auf Bundesebene in Osterreich. Endbericht (Studie im Aufirag des Bundeskanzleramts).
Wien: Institut fiir Technikfolgen-Abschitzung der Osterreichischen Akademie der Wissen-
schaft, 1999.
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Individual action plans of the European Commission follow im-
plementation of electronization in member states in conjunction with
deadline of their realization, and simultaneously, criterions for control
of fulfillment of these steps through the system of “benchmarking”
allowing comparison between individual member states were imple-
mented, too.? In Austria, the era of implementing modern methods of
information and communication technologies has begun in 1980’s. In
the middle of 1990’s, a period of legislative preparation for creation
of necessary legal background was started in Austrian legislature.?
In 1997, so-called ,, Verwaltungs-Innovations Programm” fittingly called
VIP, was drawn up and it presumed the use of IT technologies and
modern methods of communication.* These steps were linked to Un-
ion process of administration electronization, generally through the
action plan ,e-Austria in e-Europe”, which has been numerously up-
dated.” On the federal level, every ministry created information places
(CIO), which constituted the Council for information and communi-
cation technologies.® Implementation of a complete electronic com-
munication in official procedures until 2005 was a main goal. National
E-government strategy was also adopted and it made enactment of
Electronic communication Act (E-Government-Gesetz) easier. This act
regulated the identification of citizens and entrepreneurs in electronic
relations with authorities, electronic submissions and electronic de-
livery and last but not least, it introduced electronic files at authori-
ties. Regime of authenticity of electronic publication of laws needed
to be adjusted in connection with this act.” With regard to the federal
organization of Austria, competencies of the Federation and Federal
states were amended. In order to prevent creation of comminuted
solution of electronic communication issue, platform for cooperation
between the Federation, Federal states and municipalities has been

2 Comp. eEurope Benchmarking report from 5. 2. 2002, KOM (2002) p. 62, further eEurope
—2005 from 18. 2. 2004 KOM (2004) p. 108.

3 THIENEL, R. E-Government in Osterreich. In: Acta Universitatis Wratislaviensis, no.
2609. Przeglad Prawa i Administracji LIX, 2004, p. 49.

4  AICHHOLZER, G., SCHMUTZER, R., SEPP, D. One-Stop-Government in Austria, In:
HAAGEN, M., KUBICEK, H. (Hg.). One-Stop-Government in Europe: Results from 11
National Surveys. Bremen: University of Bremen, p. 37-78.

5  Comp. http://www.bka.gv.at.

Comp. http://www.digitales.oesterreich.gv.at.

7 BGBI2004/10.

[e)}
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established.® As a consequence of the steps mentioned above, on the
European level, Austria ranked third in 2005 in EU.

2. E-Government

The term , E-Government” expresses the use of modern informa-
tion and communication technologies in the area of state administra-
tion, especially in the branch of Public administration. E-Government
represents the use of electronic databanks by the medium of which
electronic processing of data occurs along with electronic system of
payments in administration, justice and legislature.” Austrian admin-
istrative science regards the term E-Government as all processes and
possibilities for the public sector to perform as applier of informa-
tion and communication technologies.!® Furthermore it is regarded as
performance of official steps linked to the paramount administration
with help of information and communication technologies through
electronic media," or practicing processes of citizens’ participation on
decision-making and reviewing the quality of performance in politics,
state sphere and administrative area while intensively using informa-
tion technology.'? European Commission defines this term as putting
communication and information technologies on in the Public admin-
istration in connection with organizational changes and new abilities
improving public processes and services and facilitating creation and
performance of state politics.”® In explication of the term, it is impor-
tant to distinguish it from frequently confused term E-Governance. This
one is different from the core term because Government means and
represents activity of the state. To the contrary, Governance means
and represents the way of directing procedures or processes, applica-

8  See http://reference.e-government.gv.at, and in connection with that, the creation of
e.Government-Masterplan.

9  SCHEDLER, K. eGovernment und neue Servicequalitit der Verwaltung? In: eGovernment
- Eine Standortbestimmung. Bern: Haupt, 2000. — full text: http://www.alexandria.unisg.
ch/Publikationen/13463.

10 FRIEDRICHS, S., HART, T., SCHMIDT, O. E-Government. Effizient verwalten, de-
mokratisch regieren. Giitersloh: Bertelsmann Stiftung, 2002.

11 REINERMANN, H., LUCKE, J. Definition von Electronic Government, In: REINER-
MANN, HEINRICH, JORN, LUCKE. Electronic Government in Deutschland, Speyrer
Forschungsbericht, Band 226. Speyer, p.1-8.

12 See http://www.giev.de/fileadmin/redaktion/Download/presse_memorandum.pdf.

13 KOM/2003/567.
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ble to any organization and not limited only to the state sector.!* Gov-
ernance in the public sector is understood as public governance, in the
private one as corporate governance in the sense of directing and control
of business.”” E-Governance is therefore a part of Governance, which
is dedicated to the challenges of modern information technologies,
digital revolution and information.'® Public E-Governance is thus af-
fecting the public sector in the sense of E-Governance realized by the
medium of state and administration. However, E-Governance and E-
Government are not strictly separated even though they both appear
in the E-Government Act as legal terms, as a consequence of science
development terms like M-Government, M-Commerce?” gradually
appear though, they are closely connected with mobile technology of
communication and mobile phones which further complicates orien-
tation in this area, nevertheless, mobile communication cannot be left
out even in the area of future development of Public administration
and state sector.

3. Application of E-Government in Austrian judiciary

Implementation of processes connected to E-Government in Aus-
trian judiciary started in 1970’s."® This process was commenced by im-
plementation of new information and communication technologies in
administrative procedural norms. In 1970’s already, Federal Ministry
of justice prepared concept for implementation of electronic process-
ing of data in the area of justice. After successful electronization of
land register'®, automatization of the process through the electronic
insolvency proceedings was initiated.” Currently, all forms and types
of the proceedings are supported by electronic automatization. Al-
though insolvency proceedings and execution proceedings embody
high level of electronization, E-Government features are embedded in

14  See http://verwaltungheute.wienerzeitung.at/vi02.pdf.

15 See http://foev.dhv-speyer.de/ruvii/SP-EGvce.pdf.

16 REINERMANN, H., LUCKE, J. Speyrer Definition von Electronic Government, In:
REINERMANN, HEINRICH, JORN, LUCKE: Electronic Government in Deutschland.
Speyrer Forschungsbericht, Band. 226. Speyer, p.1-8.

17 Action plan of the European Commission, KOM/2004/380.

18 BGBI 1963/137.

19 E.g. electronization of land registers began in 1981 in Austria and district courts dealt with
this as far as 1992.

20 Process of electronization of insolvency proceedings began in 1981.
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civil procedure code and execution code. In connection with admin-
istration, the term of electronic system of payments is implemented
in a more modest way. Electronization is specified in the law on or-
ganization of courts, particularly in s. 89a, where it is somewhat in-
eptly named as “electronic submissions and their processing”. In this
aspect, Austrian judiciary calls itself a leader, because accordingly to
statistic data, 85% of actions in district courts and more than 60% of
execution motions are dealt with electronically.?!

In the sense of the Austrian Constitution, Public law judiciary and
its judicial institutions like Administrative Court or Constitutional
Court are courts as such. Their authority arises from the provisions
of Article 130 and Article 137 of the Federal Constitution. Judicial
administration of Administrative Court falls within the competency
of Administrative Court’s president accordingly to s. 9 (1) of the Act
on Administrative Court. Organization and working of the Admin-
istrative Court is determined by the Rules of procedure created by
the Assembly of all members of Administrative Court, as provided
by s. 10 and 19 of the same act. Under s. 2 of Act on Federal min-
istries, Federal Chancellor is responsible for judicial administration
of Administrative Court but Rules of procedure and their form are
excluded accordingly to Austrian Constitution as a collegiate ques-
tion connected with binding orders of Federal Chancellor. In Admin-
istrative judiciary, implementation of modern technologies is thus a
question of internal organization of Administrative Court and a ques-
tion of collective decision-making of Assembly of all Administrative
Court’s members. This fact slows the electronization down both at the
Constitutional Court and at the Administrative Court. ~Administra-
tive Court has not instituted electronic processing of data fully where
the electronic form of document constitutes the original and paper
execution constitutes only a copy, it actually runs an electronic file
(Akt) in parallel with its authentic paper execution.”? Furthermore, all
submissions with documents are saved at the Administrative Court in
electronic database, course of whole administrative court proceedings
is electronically documented and together with a decision, it is saved
in this databank. Databank is connected with the evidentiary office of
Administrative Court which simplifies for instance the release of Col-

21 See http://www.justiz.gv.at.
22 In the office rule of Administrative Court, not a long time ago, there used to be a term
“ticket catalogue”.
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lection of judgments and rulings of Administrative Court.”® However,
they were not steps without logical cause or some kind of stoniness of
Administrative Court but postponing of realization of full implemen-
tation of electronic file until all the authorities are fully ready for elec-
tronic submissions and finalization of legislative framework which
enables filing electronic complaints at the Administrative Court which
ought to be currently realized.**

Application of the provisions of Act on organization of courts
which regulates application of electronic payments system in ordi-
nary courts, as well as subsidiary application of different norms to
the proceedings before Administrative Court interfere with the provi-
sions of Act on Administrative Court which presume written form of
submissions in many cases, e.g. s. 24 (2) of this act which anticipates
signature of an attorney on cited submissions whereas electronic form
of such signature is not regulated and therefore it is clear that in con-
junction with provisions regulating number of originals and identical
copies this act presupposes paper execution. At the same time in s. 43,
this norm anticipates signing the decision of Administrative Court by
the presiding member of the senate and minute-man which is also an
evidence of written execution of judgments and resolutions.

In the proceedings before courts of public law, administrative bod-
ies and also courts are bound to submit files. These submissions are
carried out in a paper form.” Prospective submission of electronic acts
requires corresponding legal regulation. Accordingly to the Federal
Constitution, Federation is authorized to such a regulation of proce-
dural norms and as a federal legislator, it enacted sufficient regulation
in s. 21 (1) of E-Government Act. Under this provision, every author-
ity must submit data in electronic form, i.e. in electronic original, if
it submits files or data to a different authority and these data or files
are in an electronic form and are electronically admissible under the
law. This duty applies especially to files continuously processed in
electronic administrative system whereas files must be submitted in
standard format. Under the interpretation of s. 21, the law under-
stands the term authority as administrative bodies and judicial bod-

23 Sees. 170f Act on Administrative Court comp. s.36 Act on Administrative Court, Verwal-
tungsgerichtshofgesetz (VwGG) BGBI. Nr. 10/1985.

24 Until that time, the files were scanned.

25 Comp. s. 36 of the Act on Administrative Court, Verwaltungsgerichtshofgesetz (VwGG)
BGBI. Nr. 10/1985.
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ies. Thus it is possible and necessary to apply this provision to a court
as well as to Administrative Court obviously. Interpretation of E-Gov-
ernment Act is based on the competency provision of Article 10 (1)
paragraph no. 6 of the Austrian Constitution.

Electronic signature of administrative bodies and authorities

Electronic signature is an important part of E-Government not only
in the civil judiciary but also in the administrative one as an identifica-
tion sign of a body or an authority. Electronic signatures in conjunction
with electronic signet are called “Amtssignatur” by the E-government
Act. This term stands for an electronic signature under Austrian legal
regulation whose special features are fulfilled by an electronic certifi-
cate.” Electronic signature substitutes a confirming signature in own
hand. Electronic signature therefore has a high value for administra-
tive court proceedings and official proceedings. Electronic signature
in the administrative court proceedings and its legal regulation falls
within the competency of Federation. However, E-Government Act
in its provision of s. 19 does not bind authorities to use the electronic
signature and the use of official signature in electronic form is left for
their discretion. Form of electronic signature and picture marks are
reserved to the authority itself by the legislator, with the exception of
federal administrative authorities.”

Identification of persons during electronic communication

Identification of persons is carried out in a standard regime via
presenting personal ID or in the form of signing the written submis-
sion in own hand. During the electronic communication, this issue is
a lot more complicated obviously. Electronic communication requires
new ways of person identification and authentification of submissions.
Electronic code used to serve as such identification in a process of elec-
tronic communication.®® However, electronic code could be used only
in certain institutions and courts where its use was relatively limited.
Future of electronic communication is beheld in electronic signature.

26  See http://www.cio.gv.at.

27  See http://www.cio.gv.at.

28 Comp. s. 7 of Ordinance on electronic communication BGBl 331/2002 a s. 4 Ord.BGBI
592/2003.
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In Austria, accordingly to the European law, electronic signature
legal framework has been established by an Act on electronic signa-
ture and an Ordinance on electronic signature.?” These norms under-
stand the term electronic signature as electronic data which are a part
of an electronic document or they are logically connected with this
document and they serve as a determinant of the signer. Austrian Act
on electronic signature distinguishes “ordinary” electronic signature
and “safe” electronic signature. Specialty of the safe electronic sig-
nature rests in the security of allocation of an electronic document to
its signer.

Under Act on electronic signature, this signature is regarded as
equal to a signature in own hand. Provision of s. 4 (1) sets a new way
of the writer’s identification and even though this act is primarily des-
ignated for the private law area and especially the area of e-commerce,
its provisions are applicable to the electronic relations with authorities
and judiciary under s. 1 (2) unless it is provided differently by law.
Everyday use of the original electronic signature, i.e. its safe form was
technically highly difficult. For users, its application meant procuring
reader, chip identification card and obviously an access to internet on
a computer. However, in modern times, after buying or procuring the
mentioned equipment, there were troubles with confusion of identity
regarding persons with the same first name and surname. With re-
gard to this risky area, the project of “citizen cards” was introduced
in Austria, their establishment and legal regulation is the subject of
E-Government Act mentioned above.* Nevertheless, many opinions
criticize this method of regulation referring to incomprehensibility of
certain provisions of the act and excessive administrative demands
for its realization.’! Citizen cards are not actual cards, like in other
European countries, they stand for virtual function written in portable
media which might be used with the electronic signature. It may be
stored on a bank card, or the chip card of mobile phone.”? Under E-

29 MENZEL, T. Rechtsrahmen des E-Government. In: Juristische Ausbildung und Praxis-
vorbereitung 2001/2002, p. 250. MENZEL T. Zusitzliche Normen fiir e-Government? In:
SCHWEIGHOFER — MENZEL — KREUZBAUER — LIEBWALD. Zwischen Rechtsthe-
orie und e-Government: Aktuelle Fragen der Rechtsinformatik 2003; Schriftenreihe Re-
chtsinformatik Band 7. Wien: Verlag Osterreich, 2003. p.103

30 See http://www.cio.gv.at.

31 This causes quite an uncertainty as to the correspondence of mentioned regulation of com-
petency of the Federation and Federal States under Austrian constitution.

32 Electronic cards are supposed to replace the cards of insured persons, for further informa-
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Government Act, administrative bodies are not bound to use this kind
of identification, however, many provisions of Austrian “Zust.G”
work with it and therefore presuppose application of these “cards”.
Hence, citizen cards serve to determine an “unambiguous identity”*
and authenticity of electronic submissions in the proceedings that
were secured with adequate technical equipment for a flawless identi-
fication through personal bound.*

4. Conclusion

Issue of electronization of Public administration has been recently
also discussed in the Czech Republic not only in connection with im-
plementation of databoxes. In the last couple of years, it seems that
effective functioning of the state is closely linked with the electroni-
zation of processes in Public administration, i.e. with E-Government.
Modern society cannot work effectively without effective state ad-
ministration and self-government which cannot get behind the mod-
ernization of private sector. Electronic circulation of documents; basic
procedural acts in e-form, unified system of registries, their mutual
communication and exchange of data and effective treatment of pub-
lic resources are all interconnected. In the Czech Republic as well as in
Austria, electronic circulation of documents and other processes con-
ditioned by successful realization of E-Government are the basis for
effective functioning of public sector.

tion, see http://www.cio.gv.at.
33 Regarding that see s. 2 of the E-Government Act.
34 BGBL. - ord. no. 57/2005 and http://www.cio.gv.at.
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Agentury EU: rozmahajici se sit nadnarodnich
spravnich organt

JUDr. PhDr. Robert Zbiral

Anotace: Agentury EU predstavuji nezavisle spravni organy se samostatnou
pusobnosti i pravomoci. Jejich aktivity maji vyznamny dopad nejen na konani
narodnich spravnich organii, ale primo i fyzické a pravnické osoby. Autor ve
svém prispevku prindsi zakladni prehled evropskych agentur, rozebirad diivo-
dy jejich vzniku, okruh jejich pravomoci a zamysli se nad moznosti jednotné-
ho pravniho ramce pro tzv. regulativni agentury.

Klicova slova: agentury, regulativni agentury, vykonné agentury, Evropskd
agentura pro Zivotni prostiedi, Urad pro harmonizaci ve vnitinim trhu, Ev-
ropska agentura pro léciva, Evropska agentura pro bezpecnost potravin.

1. Uvod

Vstup Ceské republiky do EU znamenal pro nd$ pravni ¥ad za-
sadni pfelom. Odhaduje se, Ze vice nez polovina narodniho prava ma
svlj ptivod v predpisech pfijimanych na evropské trovni. Pristoupe-
ni k EU se ale neprojevilo jen ve zméndch psaného ceského prava ci
rozsiteni okruhu predpisd, které jsou na nasem tizemi iéinné, prome-
nil se rovnéz institucionalni ramec vykonu a aplikace prava. Roli or-
gand jako je Evropska komise ¢i Soudni dvtir nelze podceniovat, moz-
na i proto je jim v ceském odborném prostiedi vénovana dostatecna
pozornost, véetné jejich spoluprace s organy narodnimi. V EU vsak
ptisobi také subjekty, jejichz plisobeni je v ceské literatufe do znacné
miry ignorovano. Jednou takovou skupinou jsou tzv. evropské agen-
tury, coz jsou nezavislé spravni organy se samostatnou ptlisobnosti
i pravomoci. Aktivity mnohych z nich maji dopad nejen na konani
narodnich spravnich organd, ale pfimo fyzickych a pravnickych osob.

Agentury jsou nezbytnym prvkem fadného fungovani kazdé-
ho moderniho statu. Jejich pocatek lze najit v druhé poloviné 40. let
ve Spojenych statech, termin oznacuje ¢asti exekutivy nebo byrokra-
cie, které jsou obecné nezavislé ve vykonu svych funkci a mohou
obvykle cinit zdvazna rozhodnuti s dopadem na prava a povinnosti

149



jednotlivcd.! Tradi¢né tuto ¢innost mohou vykonavat i jiné subjekty,

napiiklad oddéleni ministerstev nebo jinych organd statni spravy, ty

jsou vsak casto pod politickym tlakem ¢i zde chybi odborné zazemi.

Proto se jevi vhodné delegovat jisté funkce statu na nezavislé agentu-

ry.2 Tim se pfedevsim zajisti dlouhodoba stalost zavazki statd, které

nepodléhaji ménicim se politickym zadanim, zaroven slozky vlady
nemusi fesit obvykle velmi odborné zalezitosti, které zatézuji aparat,
aniz by zde bylo mozné ziskat vyznamny politicky kapital.

Ackoliv EU nenti statem, regulativni ¢innost je s ni neodmyslitelné
spjata, zejména v oblastech jako je spolecny trh nebo zemédélska po-
litika. Instituci, ktera plni tyto ukoly, je Komise, ktera ma byt ze své
podstaty nezavisla a odborné zajisténd. Objem delegovanych pravo-
moci ovSem v Case neustale nartistal a Komise nebyla casto schopna je
zajistit, a to ani pomoci systému vyborti zvaného komitologie. Navic
v posledni dobé je i nezavislost Komise narusovana jeji pokracujici
politizaci, jak co se tyce osob samotnych komisafti a jejich programu,
tak i zvysujicim se dozorem Evropského parlamentu (déle i Parla-
ment). Za této situace neni pfekvapivé, ze k zakladani agentur zacalo
dochézet i v EU. Prvni agentury byly zfizeny jiz v 70. letech, skute¢ny
rozmach ale pfineslo az dokonceni jednotného trhu v roce 1992, 90.
léta proto prinesla tzv. druhou vlnu zakladani agentur, kterou nasle-
dovala tfeti vina v novém tisicileti. V soucasnosti proto ptisobi v EU
nékolik desitek agentur s riznym zaméfenim.

Ucelem tohoto prispévku je zaplnit bilé misto v Ceské literature
a priblizit ¢tenafi c¢innost evropskych agentur.* Text je koncipovan
1 Srov. SHAPIRO, M. The Problem of Independent Agencies in the United States

and the European Union. Journal of European Public Policy, 1997, ¢. 1, s. 277-285;

MAJONE, G. Managing Europeanization — The European Agencies. In: PETER-

SON, J., SHACKLETON, M. (eds.) The Institutions of the European Union. Oxford:

OUP, 2006. s. 191-193. . )

2 VCRjsou takovymito agenturami napt. Ceska obchodni inspekce, Ceska inspekce
zivotniho prostfedi, Energeticky regulacni tfad.

3 Jedinym mné zndmym textem, ktery byl u nas k agenturam publikovan, je piispé-
vek do sborniku od Jakuba Handrlicy z roku 2008 (HANDRLICA, Jakub. Evrope-
izace spravniho prava prostfednictvim spravné relevantniho jednani evropskych
agentur. In: Sbornik z konference Dny prava 2008. Brno: Masarykova univerzita, 2008.
Dostupné na http://www.law.muni.cz/edicni/dp08/files/pdf/sprava/handrlica.
pdf). Nékolik clanki ¢i stran knih bylo vénovano konkrétnim agenturdm, vétsi-
nou vsak tém z druhého i tretiho pilife (Europol, Eurojust, Evropska obranna
agentura). Sdm jsem piehledu vSech agentur vénoval kapitolu ve své praci Institu-
cionalni ramec Evropské unie: pravné-politologicky pohled (Praha: Linde, 2007, s.
171-195). Predkladany pfispévek z dané kapitoly ¢astecné vychazi.
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nasledovné. Prvni ¢ast je spiSe popisného charakteru a obsahuje kla-
sifikaci agentur, jejich kvantitativni vycet, charakteristiky a hlavni
rysy pusobeni. Nejvyznamnéjsi agentury se samostatnymi spravnimi
pravomocemi jsou predstaveny podrobnéji. Druhd cast je analyticka
a zabyva se hlavnimi problémovymi okruhy spjatymi s ¢innosti agen-
tur. Na zavér se zamyslim nad budoucim vyvojem agentur a jejich
roli v celkovém ramci EU. Prace je zalozena pfedevsim na zahrani¢ni
literatufe, pravnich predpisech a také dokumentech instituci EU.

2. Piehled agentur

Prvni dvé agentury byly zfizeny v Evropském spolecenstvi v roce
1975. Na dlouhou dobu se staly jedinymi, na poc¢atku 90. let doslo
k druhé viné zakladani agentur, kterou nasledoval dalsi rozmach
v novém tisicileti. Divody, které vedly ke zfizeni agentur, jsou disku-
tovany v dalsi kapitole. Jak jiz bylo feceno, v soucasné dobé existuje
nékolik desitek takovych subjektti, které se od sebe lisi dle vyznamu,
velikosti rozpoctu a poctu pracovniki nebo pravomoci. Zakladni dé-
leni je nasledujici.

e Regulativni agentury.* Jsou casto oznacovany téz jako decentra-
lizované nebo ,tradi¢ni” agentury. Jsou samostatnymi pravnic-
kymi osobami zfizenymi predpisy sekundarniho prava a tési se
nezavislosti ohledné svého rozpoctu a ¢astecné i v persondalnich
zalezitostech. Jejich hospodaieni podléhé kontrole Uéetniho dvo-
ra a schvaluje jej Evropsky parlament. Maji vZdy nejvyssi moz-
nou pravni subjektivitu, a to rovnéz v pravnich fadech ¢lenskych
statli, tim se mimo jiné 1isi od klasickych organi jako je Komise
nebo Rada. Decentralizované se nazyvaji proto, Ze sidli v rliznych
¢astech EU.

Regulativni agentury se kromé faktickych rozdilti déli opét i z for-
malniho hlediska podle pilifd, v ramci kterych vykonavaji svou
¢innost. Agentury prvniho pilife (nékdy Agentury Spolecenstvi)

4  Jetfeba pfiznat, Ze toto rozdéleni neni pfijimano nekriticky. Podle nékterych nazo-
rti Ize za regulativni povazovat pouze ty agentury, které maji formalni pravomoc
rozhodovat v konkrétnich individualnich ¢i obecnych zaleZitostech, agentury s in-
formacni ¢i koordinac¢ni llohou jsou poté oznaceny jako neregulativni. Pro diskuzi
srv. THATCHER, M., COEN, D. Reshaping European Regulatory Space: An Evolutio-
nary Analysis. West European Politics, 2008, ¢. 4. s. 813-815.
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maji nadndrodni povahu, jsou financovany z rozpoctu EU a vyko-
navaji samozrejmeé aktivity, které souvisi s prvnim pilifem, tedy
tzv. komunitarizovanymi politikami. Naopak regulativni agentu-
ry druhého a tfetiho pilife jsou svou charakteristikou mezivladni,
staty si ponechavaji hlavni slovo pfi jejich fizeni a rozpocet agen-
tur je casto pokryvan piimo ¢lenskymi zemémi.

Vykonné agentury. Oproti pfedchozi roztfisténé kategorii je
jejich instituciondlni pozadi jednotnéjsi, nebot vSechny jsou za-
loZeny na zakladé nafizeni Rady 58/2003.> Zaroven maji daleko
omezengjsi ptisobnost i pravomoci. Zaklada je na dobu urcitou
Komise pro implementaci nékterych svych programt, ve stej-
nou chvili je odpovédnd za naplnéni rozpoctu agentur a vybér
zaméstnancu. Tyto agentury sidli v Bruselu nebo Lucemburku. Je
zfejmé, ze ptes jistou davku autonomie se jedna o subjekty, jejichz
cilem je plnit tikoly pfesné a tizce jim vymezené Komisi, jejimuz
vedeni pfimo podléhaji.

V nasledujici tabulce jsou pfiblizeny zakladni tidaje o vSech v sou-

casnosti aktivnich agenturach podle roku pocatku ¢innosti.

Tabulka 1: Pfehled agentur Evropské unie

Rozpocet | Za-
Jméno Zakladaci akt Sidlo (2098’ mest-o Pravomoci
v mil. nancu
euro) (2008)
Regulativni agentury (prvni pilif)
Evropské stediskopro Nafizeni Rady 337/75 | Soluii, vyzkumné,
rozvoj odborného vzdeélavani . M 17,1 99 informacni,
z 10. tnora 1975 Recko S
(Cedefop) koordina¢ni
Evropské nadace pro zlepSeni " . . .
.. , | Naftizeni Rady 1365/75 | Dublin, informacni,
Zivotnich a pracovnich 7 26. kvétna 1975 Irsko 212 101 koordina¢ni
podminek (EUROFOUND) :
Evropska agentura pro zZivotni Natizeni Rady 1210/90 | Kodan, . -
prostiedi (EEA) ze 7. kvétna 1990 Dansko 36,4 123 informacni

5  Regulation 58/2003 of 19 December 2002 laying down the statute for executive
agencies to be entrusted with certain tasks in management of Community Pro-
grammes. OJ L 11, 16. ledna 2003, s. 1 a nasl.
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Evropska nadace odborného

Naftizeni Rady 1360/90

vzd8lavani (ETF) ze 7. kvétna 1990 Turin, Itdlie | 18 % koordinatni
Evropské monitorovaci centrum | Nafizeni Rady 302/93 .

. , s Lisabon, . .,
pro drogy a drogovou zavislost | z 8. inora 1993 (jiz Portuealsko 14,1 82 informacni
(EMCDDA) neplatné) g

. o Nafizeni Rady 2308/93 | Londyn, S
Evropské agentura pro 1é¢iva | ) o 1903 (jiz | Velkd 164,5 475 koordinani,
(EMEA) i s informaéni

neplatné) Britanie
Utad pro harmonizaci ve Natizeni Rady 40/94 Alicante, .
vnitinim tthu (OHIM) 220. prosince 1993 Spandisko | 000 643 rozhodovaci
Odrtdovy tfad Spolecenstvi Natizeni Rady 2100/94 | Angers, .
(CPVO) 227. &ervna 1994 Francie 124 = rozhodovact
Evropskd agenturapro g o ni Rady 2062/94 | Bilbao, koordinaéni,
bezpecnost a ochranu zdravi pfi z 18. ervence 1994 Spanglsko 147 a4 informacni
praci (EU-OSHA) ' P
Pickladatelské stiedisko pro Nafizeni Rady 2965/94 tﬁzzﬁgﬁf‘ 03 )33 moené
instituce Evropské unie (CDT) z 28. listopadu 1994 sko ’ p

o . Naftizeni Rady . .
Evrops.ky ufad pro bezpecnost 178/2002 2 28. ledna P'%rl.na, 63.5 335 szkum?e:
potravin (EFSA) Italie informacni

2002
Evropska agentura pro namotni Nafizeni Parlamentu a Lisabon. vyzkumné,
o génos tg(EMS A*)’ Rady 140612002727, | p™>0% | 444 165 informaéni,
P ¢ervna 2002 & koordina¢ni
Evropska agentura pro leteckou Nafizeni Parlamentu a Kolin vyzkumné,
pska ag p Rady 1592/2002 z 15. oun, 85,3 452 informagni,
bezpecnost (EASA) . Némecko .
Cervence 2002 rozhodovaci
Evropska agentura pro Naftizeni Parlamentu a Heraklion informacni
bezpecnost siti a informaci Rady 460/2004 z 10. Recko ’ 8,2 44 Koor dinaén,i
(ENISA) biezna 2004
Evropské stredisko pro prevenci Nafizeni Parlamentu a Stockholm, vyzkumné,
] Rady 851/2004 z 21. & 39,1 130 . .
a kontrolu nemoci (ECDC) Svédsko informadéni
dubna 2004
Evropska agentura pro Nafizeni Parlamentu a Lille informacni
2elezrr)1ice (EgRA) b Rady 881/2004 229. Fran;ie 18 116 koordinaén’i
dubna 2004

o Natizeni Rady
Evropsky ufad pro dohled nad 13212004 7 12. nerozhod- 10.6 50 Kkoordinagni
GNSS (GSA) N nuto

cervence 2004
f;\)/;;)aa?l\jziasg;)e(ﬁil;?égionzzenl Nafizeni Rady Varsava. koordina¢ni
vnéjsich hranicich ¢lenskych 2007/2004 z 26. fijna Polsko 6 69 informacni

statt EU (FRONTEX)

2004
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Natizeni Rady

Agentura Spolecenstvi pro Vigo, koordina¢ni,
kontrolu rybolovu (CFCA) ;(6)2/52005 226. dubna Spanglsko 7.3 49 informaéni
, Natizeni Parlamentu a . R
Evropska} agentura pro Rady 1907/2006 7 18. Helsmky, 66.4 220 koordmacm:
chemické latky (ECHA) g Finsko rozhodovaci
prosince 2006
S Natizeni Parlamentu a o
Evropsky institut prorovnost | p 4 11922/2006 720, | ViU, 6.4 20 informatni
Zen a muzi ! Litva
prosince 2006
A Natizeni Rady .
Agentura Evropské unie pro 168/2007 7 15. tnora | » e 15 49 informacni
zakladni prava (FRA) 2007 Rakousko
Celkem prvni pilif 1074,5 3638
Regulativni agentury (druhy piliF)
Satelitni stfedisko Evropské Spoletnd akee Rady Torrejon, vyzkumné,
. 2001/555 z 20. S % 14,5 99 . oy
unie (EUSC) N Spanélsko informaéni
Cervence 2001
Ustav Evropské unie pro Spoletnd akee Rady Patiz, vyzkumné,
. . 2001/555 z 20. . 3,8 26 . .
studium bezpecnosti (ISS) N Francie informaéni
Cervence 2001
, , Spole¢na akce Rady
fgg’[i’)ska obrannd agentura 2004/551 7 12. g;‘sieel’ 27 120 koordinacni
Cervence 2004. g
Celkem druhy pili¥ 45,3 245
Regulativni agentury (tieti pilii*
L. . Rozhodnuti Rady
Evropskd jednotka pro soudni | 507/187, 28 nora | 1888 99 175 koordinagni
spolupraci (Eurojust) 2002 Nizozemi
Evropskd policeini akademie Rozhodnuti Rady Bramshill,
( CEPPOL) botiee] 2005/681 7 20. zéi Velka 8,7 23 koordinacni
2005 Britanie
TR Rozhodnuti Rady
Evropsky policejni tfad 2009/37126. dubna | L8& | 657 101 koordinaéni
(Europol) Nizozemi
2009
Celkem 3. pilif 94,4 299
Vykonné agentury
Vykonna agentura pro Rozhodnuti Komise Brusel
konkurenceschopnost a inovace | 2004/20 z 23. prosince Bel ie7 15,3 36 pomocna
(EACI) 2003 £
Vkonnd agentura pro zdravi a Rozhodnuti Komise Lucemburk,
. {)tfebitel eg & AHé’) 2004/858 7 15. Lucembur- | 5.8 9 pomocna
P prosince 2004 sko
Vykonna agentura pro Rozhodnuti Komise Brusel
vzdélavani, kulturu a 2005/56 z 14. ledna Belgie’ 41,8 91 pomocna

audiovizualni oblast (EACEA)

2005
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Vykonna agentura pro Rozhodnuti Komise Brusel
transevropskou dopravni sit’ 2007/60 z 26. fijna Bel ie’ 10,2 40 pomocna
(TEN-T EA) 2006 g
. . i Rozhodnuti Komise
Vikonnd agentura Evropske 2008/37 7 14. prosince | Lruseh 20 62 pomocné
rady pro vyzkum (ERC) Belgie
2007
. . . Rozhodnuti Komise
V¥konnd agentura pro vyzkum 2008/46 z 14. prosince Bruss:l, 14,6 42 pomocna
(REA) Belgie
2007
Celkem vykonné agentury 107,7 280
Agentury celkem 5744,8 4462

Zdroj: Internetové stranky jednotlivych agentur; European Commission. Commission Start Working Document
accompanying the Communication European Agencies - The Way Forward. SEC(2008) 323, s. 2-22.

Pozn: EUROPOL se stane formalné¢ regulativni agenturou az po 1. lednu 2010 poté, co nabude ti¢innosti rozhodnuti
Rady 2009/371.

Z tabulky je patrny skutecné mohutny rozmach agentur v posled-
nich letech, zvlasté pak v oblasti regulativnich agentur prvniho pilife.
Zdroje, kterymi agentury disponuji, nejsou zanedbatelné, jejich roz-
pocet dosahuje témeér 6 miliard euro ro¢né. V naprosté vétsiné pfi-
padti je pIné pokryt z rozpoc¢tu EU, nékteré agentury jsou ale vice ¢i
méné financné nezavislé, nebot maji piijmy z poplatkii za své sluzby.
V agenturach v soucasnosti pracuje pres Ctyfi tisice zaméstnanct. Je
zajimavé, Ze ackoliv agentury v mnoha ohledech nahrazuji ¢innost
Komise, jeji pocet zaméstnancti v case umérné neklesa, ve skutecnosti
je tomu praveé naopak. Rozvoj agentur tak nijak neohrozuje mocen-
skou pozici Komise z hlediska klicovych byrokratickych ukazatela
moci (zaméstnanci, rozpocet).

Z pravniho hlediska jsou agentury samostatnymi pravnickymi
osobami ziizenymi pfedpisy sekundarniho prava a tési se nezavislos-
ti ohledné svého rozpoctu a ¢astecné i v personalnich zalezitostech.
Maji vzdy nejvyssi moznou pravni subjektivitu i v pravnich fadech
¢lenskych statfi, toto je jejich nejvétsi rozdil oproti tradi¢nim institu-
cim jako jsou napriklad Komise nebo Rada. Agentury maji navzajem
podobnou vnitini organizaci, nejvyssim organem je obvykle spravni
rada, ve které zasedaji zastupci ¢lenskych stati a Komise a ktera pii-
jima nejdtilezitéjsi rozhodnuti véetné rozpoctu. Béznou ¢innost zajis-
tuje vykonny feditel, dale jsou agentury vnitiné déleny do oddéleni
podle svého zaméfeni. Nékteré z nich maji i dalsi specializované or-
gany. Jednim z nejkontroverznéjsich problémd, ktery je s agenturami
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spojen, je paradoxné urceni jejich sidel. Kazdy clensky stat chce mit
ve své zemi alespon jeden z téchto subjektt, vétsinou je dohoda o sid-
lech dosazena az po dlouhém jednani v Radé zasedajici na tirovni hlav
stat a vlad, kdy kompromis je uzavfen balickovou metodou o sid-
lech vicero organt najednou.®

Obecné jsou pravomoci evropskych agentur daleko nizsi nez je-
jich protéjskii na narodni tirovni. Vétsina z nich se musi spokojit s po-
mocnou ulohou, nejcastéji maji za tikol koordinovat piistup k urcité
otazce v konkrétni oblasti, ziskavat a rozsifovat informace ve stylu
dobré praxe ¢i slouzit jako platforma pro diskuzi a vyménu zkusenos-
ti. Pouze nékolik agentur ma realné rozhodovaci pravomoci. Diivody
pro tato omezeni jsou diskutovany v druhé ¢asti textu. Do ¢innosti
agentur mohou byt zapojeny rovnéz jiné staty nez clenské. Na nasle-
dujicich fadcich se podrobnéji zaméfime na vybrané agentury, které

vvvvv

2.1 Evropska agentura pro Zivotni prostredi

Zivotni prostfedi a snaha o jeho ochranu se od 80. let stavaly priorita-
mi pro stale vétsi pocet ¢lenskych stattt a dostavaly se na agendu i Evrop-
skych spolecenstvi. Diivodem bylo propojent této problematiky s tématy
jako spolecna zemédélska politika a vnitini trh, zejména ale ivaha, Ze
znecCisténi ma Casto preshranicni rozmeér a je lépe proti nému bojovat spo-
le¢nymi silami. Formalné byla diilezitost ochrany zivotniho prostredi na
evropské tirovni pfiznana v Jednotném evropském aktu. Potencidl nové
politiky si dobfe uvédomoval tehdejsi predseda Komise Jacques Delors,
ktery v roce 1989 navrhl vytvoreni Evropské agentury pro Zivotni pro-
stredi (EEA), ktera podle néj méla vylepsit kontrolu a provadéni této poli-
tiky v EU. Komise, Parlament, Némecko a Nizozemi pozadovaly ziizeni
silného nezavislého organu, ktery by mél rozhodovaci i vynucovani pra-
vomoci, naopak zejména Britanie a Spanélsko trvaly na mensich pravo-
mocech. Po téméf rocnim vyjednavani prvni skupina ustoupila a v roce

6  Srov. Decision of 29 October 1993 taken by common Agreement between the Re-
presentatives of the Governments of the Member States, meeting at Head of State
and Government level, on the location of the seats of certain bodies and depart-
ments of the European Communities and of Europol. OJ C 323, 30. listopadu 1993,
s. 1 a nasl; Decision taken by Common Agreement between the Representatives of
the Member States, meeting at Head of State of Government Level of 13 December
2003 on the location of the seats of certain offices and agencies of the European
Union. OJ L 29, 3. tinora 2004, s. 15.
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1990 piijala Rada natfizeni 1210/90 zfizujici novou agenturu. Agentura
zacala fungovat ale az v roce 1994, poté co bylo Radou na trovni hlav
statt a vlad rozhodnuto o umisténi jejiho sidla do Kodané.”

V duchu shora uvedeného tstupku subjektti pozadujicich ptivodné
silnou nezavislou agenturu se ¢innost EEA omezuje pouze na shromaz-
dovani a nésledné poskytovani spolehlivych a nezavislych informaci
o Zivotnim prostiedi, tak aby bylo mozné dalsimi organy EU i clensky-
mi staty ¢init spravna legislativni i rozhodovaci opatfeni v této oblasti.?
Hlavnim zdrojem informaci pro EEA je Eionet- Evropska informacni
a pozorovacdi sit pro zivotni prostiedi, kterou EEA rozviji a koordinuje.
Cleny sité jsou i narodni agentury pro ochranu Zivotniho prostfedi nebo
ministerstva pro tutéz oblast. Ackoliv ptivodnim zamérem bylo vyuziti
informaci predevsim pro instituce EU a organy ¢lenskych zemi, vétsina
informaci shroméazdénych EEA je volné dostupna vefejnosti, na interne-
tovych strankach agentury je k dispozici nepfeberné mnozstvi statistik,
grafti, map o stavu zivotniho prostredi ve vsech jeho sektorech, kazdo-
rocné je publikovana vyrocni zprava.

Cleny agentury jsou automaticky vSechny ¢lenské staty EU, protoze
zivotni prostiedi v Evropé je ale zaleZitosti vSech zemi, clenstvi je umoz-
néno i neclenskym statim (¢l. 19 nafizeni 1210/90). V soucasnosti této
moznosti vyuZivaji Turecko, Island, Lichtenstejnsko, Norsko a Svycarsko
(EEA tak ma 32 clent1), mnoho zemi pfedevsim z Balkanu s EEA spolu-
ntt EEA vysild jednu osobu, dva zastupce ma Komise a dva Parlament.
Spravni rada schvaluje rozpocet a hlavni programy agentury, jmenuje
vykonného feditele i védecky vybor. Vykonny feditel je zodpovédny
za bézny chod EEA a spravné provadéni planovanych programti, je vo-
len na pét let a mandat je obnovitelny. V obcasnosti zastava pozici Britka
Jacqueline McGlade, opétovné jmenovana v roce 2008. Odborné informa-

7 Podrobnéji o vyjednavani kolem vzniku EEA a prvnich letech jeji ¢innosti LA-
DEUR, K-H. The New European Agencies. The European Environment Agency and
Prospects for a European Network of Environmental Administrations. EULRSC Working
Paper, 1996, ¢. 50, s. 6-16.

8  Pro detailni informace o fungovani EEA a zhodnocenti jeji efektivnosti SCHOUT,
A. The European Environment Agency (EEA): Heading Towards Maturity? In:
MAJONE, G. (ed.). The Role of Specialised Agencies in Decentralising EU Governances.
Brussels: European Commission, 2000, s. 80-174; MARTENS, M. Voice or loyalty?
The evolution of the European Environmental Agency (EEA). In: (Re)Regulation in
the Wake of Neoliberalism. Utrecht: ECPR, 2008. Dostupné na http://regulation.upf.
edu/utrecht-08-papers/mmartens.pdf.
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ce potfebné pro plisobeni spravniho vyboru i feditele poskytuje Védecky
vybor, tvofeny nezavislymi experty z ¢lenskych zemi EEA.

2.2 Utad pro harmonizaci ve vnitinim trhu
(ochranné znamky a pramyslové vzory)

Dokonceni jednotného trhu v roce 1993 umoznilo podnikatelim
volné plisobit na jednom z nejvétsich trhti na svété, k fadnému fungo-
vani ale nestaci jen omezeni kvantitativnich nebo tarifnich prekazek
obchodu, jednou ze zdsadnich otdzek je i dodrzovani a vynucovani
prav dusevniho vlastnictvi, jehoZ soucasti jsou i ochranné znamky,
pod kterymi vyrobci nabizeji své produkty na trh. Tradi¢né se ochran-
né znamky registrovaly v kazdé ¢lenské zemi zvlast, coz bylo velmi
naro¢né administrativné i finanéné. Proto se Rada nafizenim 40/94
rozhodla zfidit ochrannou zndmku Spolecenstvi, ktera na zakladé
jedné zadosti plati po své registraci pro vsechny staty EU. Stejnym na-
fizenim byl zaloZen Utad pro harmonizaci ve vnitinim trhu (OHIM),
jehoz ukolem je pfijimat jednotné zadosti, posuzovat je, registrovat
ochranné znamky Spolecenstvia véstjejich tplny registr. Od roku 2003
OHIM plni stejnou funkci i pro priamyslové vzory. Svoji ¢innosti tifad
prispiva k lepsi vynutitelnosti prav primyslového vlastnictvi v EU,
coz doklada i mimoradny zajem evropskych i mimoevropskych firem
o zapsani svych ochrannych zndmek a priimyslovych vzort. Celkem
bylo od pocatku fungovani tfadu v roce 1996 do konce cervence 2009
podano 786 tisic zadosti, z nichz 563 tisic bylo registrovano.’

Spravni radu tvofi jeden zastupce za kazdy clensky stat (vétsinou
feditel narodniho zndmkopravniho tfadu) a reprezentant Komise.
Vykonny feditel je jmenovan na pét let Radou, mandat mu muze byt
prodlouzen. To se stalo i v roce 2005, kdy byl ve funkci potvrzen Wub-
bo de Boer (Nizozemi). Stejné jako u jinych agentur, jejichZ rozhodnuti
se dotykaji prav soukromych osob, je mozné se odvolat k Odvolacimu
senatu, pokud zadatel neni spokojen ani s jeho zavéry, je mozné ne-
chat pfipad posoudit Soud prvniho stupné. Rozpocet tifadu je nejenze
plné pokryt z planovanych pfjmu za registrace nebo prodluzovani
ochrannych znamek, ale je dokonce pfebytkovy, coz dokazuje funké-
nost celého systému.

9  Statistiky OHIM jsou dostupné na http://oami.europa.eu/ows/rw/pages/OHIM/
statistics.en.do (navstiveno 11. zafi 2009).
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2.3 Evropska agentura pro léciva

Léciva jiz ze své podstaty nelze povazovat za bézné zbozi, pfesto je
nutné fesit dopady zfizeni jednotného trhu i na tuto oblast. Historicky
byly 1éky a jiné 1écivé prostiedky schvalovany k pouziti na jednot-
livych trzich narodnimi ufady, tato praxe byla ale finan¢né naro¢na
a neodpovidala plné pozadavkiim fungujiciho vnitiniho trhu. Diky
specificnosti 1é¢iv nebylo ale vhodné pouZivat ani jinak obvykly prin-
cip vzajemného uznavani. Z téchto divodi jiz od 70. let probihala
snaha o koordinaci ndrodnich postoji, byl zfizen vybor v rdmci ko-
mitologie a tzv. koncertova procedura, ktera pozadovala registraci
novych lékti u ndrodnich tfadti i u prislusného vyboru. Toto feSeni
se ale prilis neosvédcilo, proto v ramci nového pristupu k autorizaci
lé¢iv a umoznéni jejich volného obéhu byla nafizenim Rady 2309/93
v roce 1993 zfizena Evropska agentura pro hodnoceni 1ékafskych pro-
duktti. V roce 2004 byla agentura pfejmenovana na Evropskou agen-
turu pro lé¢iva (EMEA). V EU jsou v soucasnosti léciva registrovana
dvojim zptisobem. Centralizovany pristup predpoklada jednotnou
zadost a udéleni registrace pro vSechny staty EU, pouziva se u 1é¢iv
vzniklych biotechnologickymi postupy ¢i dal$imi modernimi tech-
nikami, u 1ékt1 pro nejzadvaznéjsi lidské nemoci (HIV, rakovina atd.)
a vzacna onemocnéni. Stejné tak centralizovany postup vyZzaduji pti-
pravky podporujici riist zvifat nebo jejich produkci. U 1é¢iv mimo
tyto kategorie je centrdlni zadost pouze nepovinna a spole¢nosti je
mohou poddvat i pouze v nékterych statech. EMEA je organem, ktery
centralizované zadosti pfijimd, posuzuje jejich ti¢innost a dopady na
lidské zdravi a nasledné udéluje registraci.”” Agentura shromazduje
informace o bezpecnosti jiz schvalenych léciv a pokud se ukaze moz-
né nebezpedi uzivani, pfijme pfislusna opatfeni. Zaroven poskytuje
data slouzici k vyzkumu ve farmaceutickém sektoru a vydava stan-
dardy urcujici ramec kvality a bezpe¢nosti pro testovani 1é¢iv. Uzce
spolupracuje s prislusnymi narodnimi tfady v zemich EU a Norsku,
Svycarsku a Islandu.

10 Pro detailni informace o fungovani EMEA a zhodnoceni jeji efektivnosti srov.
METCALFE, L. EMEA: Innovation in European Public Management. In: MAJO-
NE, G., 2000, s. 175-217; GEHRING, T., KRAPOHL, S. Supranational Regulatory
Agencies between Independence and Control: The EMEA and the Authorization
of Pharmaceuticals in the European Single Market. Journal of European Public Policy,
2008, ¢. 2, s. 208-226.
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Spravni radu tvori zastupci clenskych stati, Komise a Parlamentu
a schvaluje rozpocet a hlavni program agentury, dale ma EMEA ¢tyfti
specializované vybory (pro lidska léciva, veterinarni, pro rozvoj 1éciv
pro vzacna onemocnéni, tradiéni rostlinné pfipravky), které hodnoti
registrace prislusnych léciv. Ve vyborech jsou odbornici jmenovani
clenskymi staty, jejich prace je dale podpofena spolupraci s ¢tyfmi
tisici odborniky ze vsech statti EU. Kazdodenni provozni zalezitosti
jsou v pravomoci vykonného feditele Thomase Lonngrena (Svédsko),
kterému byl v roce 2005 obnoven pétilety mandat.

2.4 Evropska agentura pro bezpecnost potravin

Bezpecnost potravin je oblasti, ktera je velmi tizce navdzana na ¢in-
nost EU, af jiz skrze spolecnou zemédélskou politiku nebo sektor
vnitiniho trhu. Zpocatku byla za bezpecénost potravin zodpovédna
Komise s pomoci mnozZstvi vyborti v rdmci komitologie, po krizi spo-
jené s nemoci Silenych krav (viz dale) a zménach v pfistupu k bez-
pecnosti potravin jako soucast nové strategie v roce 2002 Rada spo-
lu s Parlamentem schvalila nafizeni, kterym byla zalozena Evropska
agentura pro bezpecnost potravin (EFSA). Po svém vzniku agentura
pusobila prozatimné v Bruselu, nebof o jeji stalé sidlo byl veden tuhy
politicky boj mezi Italii (pozadujici sidlo v Parmé) a Finskem (Helsin-
ky). Koneéné rozhodnuti bylo pfijato Evropskou radou az v prosinci
2003 a od fijna 2005 agentura sidli v Parmé. EFSA poskytuje nezavislé
hodnocenti rizik ve vSech zalezitostech, které maji dopad na bezpec-
nost potravin, vcetné zdravi zvifat a ochrany rostlin. Zjisténé infor-
mace jsou vyuzivany ostatnimi institucemi EU (zejména Komisi) jako
zaklad pro legislativni a regulacni opatfeni nutnd pro zajisténi ochra-
ny spotiebitele z hlediska bezpec¢nosti potravin.

Agentura se sklada ze ¢tyf organt, nejdiilezitéjsi je spravni rada,
kterou tvofi 14 ¢lenti jmenovanych Radou po konzultaci s Parlamen-
tem ze seznamu navrzenym Komisi, 15. ¢len je zastupcem Komise.

11 Pro podrobnéjsi informace o dopadech ¢innosti EFSA RANDALL, E. Not that soft
or informal:a response to Eberlein and Grande’s account of regulatory governance
in the EU with special reference to the European Food Safety Authority (EFSA).
Journal of European Public Policy, 2006, €. 3, s. 402-419; pro srovnani ptisobeni agen-
tur v oblasti bezpecnosti 1ékti (EMEA) a potravin (EFSA) KRAHPOL, S. Credible
Commitment in Non-Independent Regulatory Agencies: A Comparative Analysis
of the European Agencies for Pharmaceuticals and Foodstuffs. European Law Jour-
nal, 2004, ¢. 5, s. 518-538.
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Z&dny z &lenti neni zastupcem &lenského statu, naopak étyfi z nich
zastupuji zajmy spottebitelt. Jako v jedné z mala agentur tak neni nej-
né fungovani agentury, schvaluje jeji rozpocet a program, kontroluje
jejich provadéni a jmenuje dalsi organy, véetné vykonného feditele.
Ten je zdkonnym zastupcem agentury a odpovida za jeji kazdodenni
fizeni. Je jmenovan na pét let, mandat je obnovitelny. Od roku 2006
vykonava tuto funkci Catherine Geslain-Lanéelle (Francie). Reditel
ma k dispozici poradni sbor slozeny z vedoucich tfadii s podobnou
naplni ze vsech clenskych statd. Konecné védecky vybor poskytuje
odbornd stanoviska a doporuceni a koordinuje praci deviti védec-
kych komisi, zodpovédnych za hodnoceni rizik ve specializovanych
oblastech.
3. Divody vzniku agentur

Mohutny rozmach agentur od pocatku 90. let s sebou prinasi
otazku, co bylo podnétem pro tento vyvoj a jak ho lze teoreticky
vysvétlit. Pro¢ vznikaji subjekty, na které jsou delegovany pravo-
moci a logicky proto bud zasahuji do aktivit ¢lenskych stat(i, nebo
tradi¢nich instituci EU? Odbornici nabizeji nékolik pristupt, které
se snazi postihnout zfizovani agentur, ty si na nasledujicich fadkach
strucné predstavime.'

Nejcastéji je vznik agentur objasniovan pomoci funkcionalnich
tezi. V urcitych oblastech je feSeni problémti spojeno s vysokymi
transakénimi naklady, spolecna dohoda aktérti neni snadna, napii-
klad pro to, Ze jejich zajmy jsou pfili§ riznorodé. V EU v takovych
pfipadech bylo rozhodovani pfeneseno na Komisi, ktera jako ne-
zavisly organ méla hrat roli neutradlniho , rozhodce”. V souvislos-
ti s dokoncenim projektu jednotného trhu v roce 1992 a rozvojem
dalSich politik na evropské tirovni vSak pocet tikolt pro Komisi ex-
ponencialné stoupal, navic ve stejné dobé Komise zacinala byt stale
vice politizovana.

Neni proto pfekvapenim, Ze Komise zacala zvazovat delegaci né-
kterych svych pravomoci na autonomni télesa. Zvlasté zajimavé to
pro ni bylo v oblastech, kde se jednalo o tkoly vysoce odborného
charakteru bez politickych dopadii. Komise v takovych pripadech

12 Srv. také EGENBERG, M., MARTENS, M. TRONDAL, J. Building Executive Power
at the European Level: On the role of EU-level agencies. ARENA Working Paper, 2009,
¢. 10, s. 12-14.

161



mohla pfenést na nové organy zalezitosti, které by pfilis zatézova-
ly jeji aparat, ale pfitom by s nimi nebyly spojeny zadné politické
zisky. Nelze také prehlédnout, Ze podle mnohych nazortt Komise
jiz nebyla kvili zminéné politizaci povazovana za zcela nezavislou,
proto clenské staty upfednostnily vznik agentur jako subjektd bez
politickych ambici.

Podle nékterych nazord neni vznik agentur spojen ani tak s roz-
vojem pravomoci EU a nutnosti fesit nové problémy, ale je jednodu-
Se vysledkem trendu, ktery se odehraval ve vétsiné demokratickych
stat. V téch dochazelo od 80. let ke stalému pfesunu vykonu vefej-
né spravy na nezavislé a polonezavislé agentury s cilem zvysit legi-
timitu a vykonnost vladnuti. ** Dle danych nazorti EU pouze nasle-
dovala vyvoj v ¢lenskych statech, aniz by to nutné odrazelo skute¢né
potfeby."* Domnivam se, Ze teorie ,replikace vyvoje” neni v rozporu
s predchozi funkcionalni, naopak se dopliuji.

Zatimco o obecném teoretickém pozadi vzniku agentur je mozné
diskutovat (od toho ostatné teorie jsou), u nékterych agentur z nich
jsme schopni dohledat bezprostfedni faktory vedouci k jejich zalo-
zeni. Nejlepsimi piiklady jsou EFSA a EMEA." Pocatky prvni z nich
maji zfejmou spojitost s nasledky skandalu kolem nemoci silenych
krav v poloviné 90. let. VySettovaci vybor Evropského parlamentu,
ktery zkoumal piiciny krize a hledal viniky, ve své zpravé uvedl, ze
Komise i Rada na natlak Velké Britanie zanedbaly své povinnosti pfi
veterindrnich kontrolach a branily zvefejnéni znepokojivych vysled-
ki1 inspekci. Komise reagovala na kritiku ¢aste¢nou zménou své po-
litiky, v Bilé knize o bezpecnosti potravin nasledné navrhla vytvofe-
ni nezdvislé agentury, kterd by byla zodpovédna za hodnoceni rizik
u potravin a jejich sdélovani. O nékolik let pozdéji doslo k nékolika
katastrofdm v oblasti lodni dopravy (trajekt Estonia, tankery Erika
a Prestige). Vysledky vysetfovani poukazovaly na zmate¢ny a neko-
ordinovany pfistup k lodni dopravé ze strany clenskych statti a poza-
dovaly pfijeti jednotného ramce pro lodni dopravu, véetné prislusné
regulace a kontroly. Zastfesujici organizaci se stala pravé EMEA.

13 Napfiklad program ,Next Step” ve Velké Britanii zapocaty v roce 1988 Margaret
Thatcherovou.

14 TARRANT, A., KELEMEN, D. Building the Eurocracy: The Politics of EU Agencies
and Networks. In: Biennial European Union Studies Association Convention. Montreal:
EUSA, 2007. Dostupné na http://www.unc.edu/euce/eusa2007/papers/kelemen-d-
08h.pdf.

15 Viz zdroje citované u piislusnych agentur.
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4. Pasobeni agentur a jejich pravomoci

V clenskych statech jsou agentury casto velmi mocnymi subjekty,
do znaéné miry nezavislymi na politickém prostfedi, mohou pfiji-
mat nejen individualni spravni rozhodnuti, ale i pfedpisy obecné-
ho charakteru. Naproti tomu evropské agentury jsou sice nezavislé
a maji vlastni pravni subjektivitu, zaroven je ale mira jejich pravo-
moci omezend a nedosahuje miry, které se tési regulativni organy
v ¢lenskych statech. Jak bylo patrné z pfedchoziho prehledu, ve val-
né vétsiné pripadti maji agentury funkci zejména poradni, koordi-
nacni ¢i pfipravnou a nemaji plné regulativni opravnéni, at jiz skrze
moznost vyddvat pravné zavazna rozhodnuti nebo vlastni legisla-
tivni ¢innost. Tato omezeni pravomoci vychazi z nékolika dtivodt,
které mtizeme rozdélit na pravni a politické.

Pravni dtvody jsou do znac¢né miry formalniho charakteru.'
Podle ¢l. 7 SES mohou vykonavat tkoly Spolecenstvi pouze tam
uvedené instituce, mezi které agentury nepatfi. Z toho zdanlivé vy-
plyva, zZe neni mozné, aby jiné organy byly vilibec zfizovany, toto
ale odmitl Soudni dvir jiz v jednom ze svych prvnich rozhodnuti,
zaroven ovsem ulozil, Zze delegace urcitych vykonnych pravomoci
na jiné organy je mozna pouze pii splnéni pevné danych podminek
(tzv. Meroni doktrina).”” AZ na vyjimky, kdy agentury jsou zaloze-
ny na zakladé zvlastniho ¢lanku SES nebo SEU, " je vétsina agentur
vyse zminénych pravné zaloZena s pomoci ¢l. 308 SES, ktery umoz-
nuje Radé k dosazeni cilti EU pfijmout pfislusna opatfeni, i pokud
k tomu SES neposkytuje nezbytné pravomoci pfimo. V téchto piipa-
dech se stava jasné vymezeni funkci agentur jesté diilezitéjsi. V tom-
to duchu, alespon tak argumentuje zejména Pravni sluzba Komise,
pfedevsim neni mozné, aby agentury mély Siroky prostor pro uva-
zeni pfi své ¢innosti, ktery je jinak spojen s politickou odpovédnosti,
kterou agentury nemaji.

16  Vice k nim napi. CRAIG, P. The Constitutionalisation of Community Administra-
tion. European Law Review, 2003, ¢. 6, s. 848-54 nebo CHITI, E. The Emergence of
Communty Administration: The Case of European agencies. Common Market Law
Review, 2000, ¢. 3, s. 309-343.

17 Rozsudek Soudniho dvora ze dne 13. ervna 1958, Meroni, 9/56, Recueil, s. 35-44.

18 Naptiklad EASA na zakladeé ¢l. 80 odst. 2 SES.
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Podle hojné zastavanych nazorti je vsak uz v dnesni dobé doktri-
na Meroni pfekonana.”” Pfestoze tento pohled je sporny,” Ize sou-
hlasit, ze hlavni divod pro omezené pravomoci evropskych agen-
tur je nutné hledat v politické roviné. EU je slozitym mechanismem
Casto prirovnavanym k viceuroviiovému systému vladnuti, kde da-
lezitym prvkem je zachovani rovnovahy mezi zajmy clenskych sta-
td a institucemi EU i horizontalné mezi institucemi EU navzajem.*
Timto prizmatem je potfebné vnimat i shora uvedenou otazku, pro¢
instituce souhlasi se zfizovanim agentur, kdyz tim omezuji své pra-
vomoci. Odpovéd je jednoducha: vétsina agentur funguje tak, ze
mocensky ostatni organy neoslabuji.

Jak jiz bylo nékolikrat zdtiraznéno, nejvice exponovanou instituci
vlci agenturam je Komise. Ta na jednu stranu podporuje vznik agen-
tur, nebot tim , outsourcuje” na vnéjsi subjekty ¢innost vysoce odbor-
ného charakteru, zaroven se ale snazi ponechat si nad delegovanymi
pravomocemi dohled. Jasné je tento postoj vyjadfovan v mnohych
dokumentech vydanych Komisi. Obsirné se tématu vénuje Bila kni-
ha o evropském vladnuti, ve které se mimo jiné pise, ze , agentury...
nemohou vyddavat obecnd regulativni opatfeni” ani jim ,nemftize
byt svéfena odpovédnost v oblastech, ve kterych SES svétuje pravo
rozhodnout Komisi”.?> Podobné v navrhu Interinstitucionalni doho-
dy v roce 2005 Komise argumentuje, Ze hlavnim tkolem agentur je
~poskytovat zejména Komisi nezbytné zkusenosti a posudky, aby
mohla plné vykondvat svou vykonnou odpovédnost Spolecenstvi”
a obecné zdtiraziuje jejich prevazujici pomocnou funkci.? Zaroven
je proti priliSnému posilovani agentur a jejich skutecné nezavislosti
pfi rozhodovéani Evropsky parlament i clenské staty, o cemz nejlépe
19 Naptiklad DEHOUSSE, R. Misfits: EU Law and the Transformation of European Gover-

nance. Jean Monnet Working Paper, 2002, ¢. 2, s. 12-13.

20 Nebot Soudni dvtir ji potvrzuje i v nékterych novéjsich rozsudcich, zminit Ize tfe-
ba rozsudek ze dne 26. kvétna 2005 Carmine Salvatore Tralli proti Evropské cent-
ralni bance, C-301/02 P, Sb. rozh. s. I-4071, body 41-44.

21 Zasada institucionalni rovnovahy je pevné zakotvgné v judikatufe Soudniho dvo-
ra i doktriné (pro historicky vyvoj pojmu JACQUE, J.-P. The Principle of Instituti-
onal Balance. Common Market Law Review, 2004, ¢. 3, s. 387-391.

22 European Commission. European Governance: A White Paper. COM(2001) 428 fi-
nal, s. 24.

23 Komise Evropskych spolecenstvi. Pfedloha interinstitucionalni dohody

o vytvorfeni rdmce pro evropské regulacni agentury. KOM(2005) 59 v konecném
znéni, s. 5 a nasl.
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sveédci jejich dominantni role ve spravnich radach, které v praxi ak-
tivné vyuzivaji vSech svych moznosti pii fizeni agentur.*

Za této situace neni pfekvapivé, ze vétsina agentur se skutecné
omezuje jen na shromazdovani a distribuci dat a informaci, pfipad-
né koordinacni ¢innost. U nékterych z nich to je pfirozenym vy-
usténim vyvoje.” U jinych to tak samozfejmé nebylo. Jiz zminéné
byly okolnosti vzniku agentury EFSA. Za skandadl s nemoci silenych
krav byly odpovédné Komise i ¢lenské staty, proto nova agentura
méla byt nezavisld na primyslovych, zemédélskych a politickych
zajmech a otevfena kontrole vefejnosti. Zaroven méla mit co nejsir-
§1 rozhodovaci pravomoci. Zatimco prvni priorita byla v praxi do
znacné miry naplnéna (viz struktura EFSA zminénd vyse), u roz-
sahu pravomoci tomu tak diky zdsahu Komise nebylo. Agentufe
prislusi hodnotit bezpecnost potravin i potencidlni rizika, ale jiz
nerozhoduje o feseni rizik nebo opatfenich pro jejich snizZeni, tuto
funkci vykondva sama Komise.? Podobné u EASA bylo ptivodné
planovano, ze ziska vyznamné rozhodovaci pravomoci a bude mit
moznost provadét sirokou inspekéni ¢innost v letecké doprave, tyto
ambice ale byly v priibéhu jedndani snizovany a v kone¢ném navrhu
zakladaciho predpisu EASA z nich ztistalo jen velmi malo.”

Jelikoz jsou agentury soucasti instituciondlniho ramce EU a zad-
ny organ nemuze delegovat vice pravomoci, neZ ma on sam, musi
agentury plnit pfi svém rozhodovani stejné podminky jako ostat-
ni instituce. Zejména musi uvadét, na zakladé kterych davodut sva
rozhodnuti zakladaji (¢l. 253 SES) a musi byt sdélena piislusnym
adresatim (¢l. 254 SES). VSechna rozhodnuti s pravnimi nasledky
jsou podrobena soudnimu pfezkumu.?® U mnoha agentur je nejdfi-
ve k dispozici prezkum rozhodnuti nebo aktu Komisi, jeji vyjadieni
pak nasledné je mozné prezkoumat soudné.” U vybranych agentur

24 K aktivnimu ptisobeni spravnich rad Egenberg, M. a kol., 2009, s. 17-18.

25 Za vsechny jiz zminéna EEA. U EMCDDA je napiiklad v zakladacim aktu pfimo
feceno, ze ,,Centrum nesmi v zadném pfipade pfijimat opatfeni jdouci za rdmec
informaci a jejich zpracovani.” (¢l. 1 odst. 4 nafizeni Rady 302/93).

26 DEHOUSSE, R. Delegation of Powers in the European Union: The Need for Multi-
principals Model. West European Politics, 2008, ¢. 4, s.798.

27 Podrobnéji SCHOUT, A. Inspecting Aviation Safety in the EU: EASA as an Admi-
nistrative Innovation?. In: VOS, E (ed.). European Risk Governance: Its Science, its
Inclusiveness and its Effectiveness. Mannheim: MZES, 2008, s. 266-272.

28 Rozsudek Soudniho dvora ze dne 13. ¢ervna 1958, Meroni, 9/56, Recueil, s. 46.

29 U mnoha agentur je toto pravo dano piimo jejich zakladacim aktem (viz pfislusna
nafizeni v tabulce u jednotlivych agentur), obecné rozsudky Soudu prvniho stup-
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je k dispozici vlastni odvolaci orgéan, proti jehoz rozhodnuti je moz-
né podat odvolani k Soudu prvniho stupné.*

Jaky je tedy redlny vliv agentur? Rozhodovaci pravomoci ma jen
malo z nich a to je$té ve velmi omezeném okruhu p¥ipadii. Zadna
samozfejmé nepfijima obecné zavazné predpisy. Presto nelze vliv
agentur zcela marginalizovat. Dosavadni zkuSenosti s jejich ¢innosti
naznacuji, ze i informacni a koordina¢ni role mtze mit prakticky
dopad, evropskeé agentury tizce spolupracuji nejen z Komisi, ale také
narodnimi agenturami ve stejnych oborech a tudiz pifimo ovliviuji
praxi na vnitrostatni trovni.*® Ukazuje se rovnéz, ze poradné-ex-
pertni charakter agentur bez rozhodovaci pravomoci prinasi neoce-
kavané dtisledky. Jestlize agentura prokaze, Ze jeji doporucenti ¢i vy-
sledky vyzkumu jsou nezavislé a odborné na vysi, nemohou organy
se skutecné rozhodovaci roli (zejména Komise) ucinit nic jiného, nez
se doporucenim fidit a potvrdit ho. Je to potom ve skute¢nosti vlast-
né agentura, ktera rozhoduje. Podobny vyvoj se potvrzuje naptiklad
u ptsobeni EMEA v oblasti 1ékti, EFSA u potravin nebo u EEA pii
ochrané zivotniho prostfedi.*

5. Jednotny pravni ramec pro regulativni agentury?

Prekotny rozvoj agentur a s tim vyse uvedené problematické otaz-
ky vyvolavaly jiz delsi dobu potfebu, hlavné ze strany Komise, vytvo-
fit pro cely systém jednotny ramec, ktery by zastfesoval pravné i ob-
sahové jednotlivé agentury a jejich ¢innost. Pfrednosti takového feSeni
jsou myslim kazdému pozorovateli zfejmé. Uréité prazkumné kroky
Komise ucinila jiz ve vzpominané Bilé knize o vladnuti, své priority
dale zpfesnila ve sdéleni v prosinci 2002.* K tomu se vyjadiily rovnéz
nékteré dalsi organy ES s riznymi pfipominkami.

né ze dne 19. inora 1998 DIR International Film v Commission, T-369/94 a T-85/95,
Recueil 1I-357, body 52-122.

30 Jedna se o tyto agentury: OHIM, EASA, CPVO.

31 Podle nékterych nazoru se tak pfimo podileji na vytvareni ramce pro implemen-
taci evropského prava na narodni drovni a zapficinuji, Ze narodni agentury jsou
evropeizovany. EGENBERG, M., TRONDAL, J. National Agencies in the European
Administrative Space: Government Driven, Commission Drive nor Networked? ARENA
Working Papers Series, 2007, ¢. 17, s. 3-17.

32 Vice k tomu kromé shora citované literatury také BARBIERI, D., ONTARI, E. EU
agencies: what is common and what is distinctive compares with national-level
public agencie. International Review of Administrative Sciences, 2008, ¢. 3, s. 395-420.

33 European Commission. The operating framework for the European Regulatory
Agencies. COM(2002) 718 final.
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Usili Komise naslo své vyusténi v roce 2005, kdy predstavila pred-
lohu Interinstitucionalni dohody Evropského parlamentu, Rady a Ev-
ropské komise o vytvoreni ramce pro evropské regula¢ni agentury.*
Cilem navrhu bylo vytvofit ramec, v ramci kterého by agentury ptiso-
bily, véetné podminek pro jejich zfizeni a kontrolu. Diivody, které Ko-
misi k navrhu vedly, jiz byly zminény, slovy Komise: ,Pokud jsou...
agentury zfizovany nepfehlednym zptisobem bez spolecného ramce,
hrozi, Ze jejich nesjednocené vyuzivani vyusti v malo prihlednou si-
tuaci, Spatné pochopitelnou pro obcana a v kazdém piipadé skodli-
vou pro pravni jistotu.”*

Obsah navrhu bude predstaven je strucné.*® Pii zfizeni agentur
mély byt naplnény zakladni zasady: 1) dikladné zhodnoceni, zda
je agentura potteba pro feSeni danych problémi, 2) k omezeni neu-
stalych sport by agentury mély byt pravné zaloZzeny vzdy na kon-
krétnich pravnich zakladech danych primarnim pravem v dané véci,
nikoliv ¢l. 308 SES, 3) spornd otazka sidla by méla byt feSena jiz v sa-
motném zifizovacim aktu. Inovace byly obsazeny i v fizeni agentur.
Ve spravnich radach by meéla mit Komise paritu s clenskymi stéty,
které by pfitom nemusely byt vzdy zastoupeny vSechny. Parlament
nemél mit své zastupce ve spravnich radach vibec, jeho role byla li-
mitovana na kontrolu.

Postoj Parlamentu k navrzené interinstitucionalni debaté byl ne-
jasny. Na jednu stranu nepovazoval soucasny stav z hlediska trans-
parentnosti a legitimity za uspokojivy, na druhou nesouhlasil s nazo-
rem Komise, aby hral pouze roli externiho kontrolora a nebyl zapojen
do fizeni agentur.” Obecné vsak byly pravomoci Parlamentu v této
fazi zasahnout omezené, hlavni zbrani se stala moznost nechvaleni
rozpoctovych prostredkii pro agentury. To bylo dokonce zvazovano
u nové zfizovanych agentur v roce 2006, ale vzhledem k tomu, ze Par-
lament povazuje agentury obecné za uzitecné, potencial pro natlak
byl mizivy.

Clenské stity v Radé jednaly o navrhu v Pracovni komisi pro
obecné zdlezitosti 27. kvétna 2005. Jednim ze zdkladt pro diskuzi byl

34 Komise Evropskych spolecenstvi, 2005.

35 Tamtéz, s. 2.

36 Pro podrobnéjsi vytah viz HANDRLICA, Jakub., 2008.

37 Rozpravaz15. listopadu 2006 (rdmec evropskych regulacnich agentur). Dostupné na
http://www.europarl.europa.eu/sides/getDoc.do?type=CRE&reference=20061115&-
secondRef=ITEM-014&format=XML&language=EN (navstiveno 11. zati 2009).
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posudek Pravni sluzby Rady, ktera schvaleni interinstitucionalni do-
hody nedoporucila, dle jeji analyzy by se piilis posilila tiloha Komise
a byla narusena institucionalni rovnovaha v EU.* V pracovni skupiné
se pro pfijeti dohody vyslovily pouze Slovensko a Madarsko, velka
c¢ast delegaci byla oteviené proti,* odmitnuta byla i varianta nafizeni
prijatého na zakladé ¢l. 308 SES.* O navrhu se nicméné dale jednalo,
finské predsednictvi v druhé poloviné roku 2006 se snazilo posunout
cely proces vpred, v ¢emz pokracovalo téz nasledujici predsednictvi
némecké. Nicméné ackoli se delegace obecné shodovaly, ze by bylo
dobré prijmout urcité horizontalni zakotveni pro ¢innost agentur, zt-
stavalo mnozstvi spornych bodt a konsenzu nebylo dosazeno. Clen-
ské staty uzavrely, Ze s ohledem na to neni mozné zahjit rozhovory
s ostatnimi institucemi o daném navrhu.*

Komise reagovala na zablokovani navrhu interinstituciondalni do-
hody v bfeznu 2008 novym sdélenim nazvanym Evropské agentury
— cesta vpfed,* ve kterém shrnula dosavadni stav v oblasti agentur,
znovu zduraznila potfebu pfijeti jednotného ramce a vyzvala Parla-
ment i Radu k dialogu, nejlépe pomoci zfizeni interinstitucionalni
pracovni skupiny. Komise se rozhodla provést komplexni zhodnoce-
ni ¢innosti a efektivity vSech regulacnich agentur do konce roku 2009,
priemz se zaroven zavazala, ze nebude do té doby navrhovat zfizeni
novych agentur.* Komise samozfejmé formalné stahla i v tuto dobu
jiz mrtvy navrh vyse diskutované interinstitucionalni dohody.*

Budouci podobu jednotného rdmce pro agentury neni viibec jed-
noduché odhadnout. V prvni fadé je zde otazka, zda podobny navrh

38 Council of the European Union. Draft Interinstitutional Agreement on the oper-
ating framework for the European regulatory agencies — choice of legal act and
legal basis. Document no. 7861/05. Jak uz to u posudkti Pravni sluzby Rady byva,
posudek nebyl zvefejnén a proto je mozné se v jeho interpretaci spoléhat pouze na
naznaky v dalsich dokumentech Rady a informace uniklé do médii.

39 Protestovaly logicky zejména proti tém castem navrhu, které omezovaly jejich pra-
vomoci (viz vyse).

40 Council of the European Union. Draft Interinstitutional Agreement on the operat-
ing framework for the European regulatory agencies — Outcome of proceedings in
the Working Party on General Affairs on 27 May 2005. Document no. 9738/05.

41 Council of the European Union. European regulatory agencies - State of play of the
dossier in the Working Party on General Affairs during the German Presidency.
Document no. 10675/07.

42 Komise Evropskych spolecenstvi. Evropské agentury — cesta vpied. KOM(2008)
135.

43 Tamtéz, s. 9. Agentury, o jejichz zfizeni se jiz jedna, pod dany zavazek nespadaji.

44 Ut vést. C 71, 25. biezna 2009, s. 17.
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bude vtibec pfijat v jakékoliv podobé. Ackoliv soucasny stav je po zi-
velném vyvoji v posledni dekadé dosti zmatecny zvlasté pro verejnost,
funguje do jisté miry uspokojivé a zejména vyhovuje vSem institucim
EU, protoze v nepriihledné konstelaci si kazda z nich zachovava moz-
nost zasahnout a je tak udrzovana institucionalni rovnovaha. Pres
verbalni snahu Parlamentu i Komise po prijeti jednotného ramce se
proto nékteii odbornici domnivaji, Ze skutecnym cilem aktérti je za-
chovat panujici status quo.*” Po mém soudu naopak ve stfednédobé
roviné jednotny ramec pfijat bude, jeho obsah ale bude velmi obecny,
aby zaprvé mohl pojmout rtiznorodé funkce i cile jednotlivych aktért,
zadruhé aby umoznil dostate¢nou flexibilitu pro fidici i kontrolni vliv
instituci EU. Nezbyva nez doufat, Ze to bude dalsi krok k zprtihledné-
ni a zvetSeni efektivity v soucasné dobé ponékud zmateného a pravné
nepfehledného prostiedi evropskych agentur.

45 Napiiklad DEHOUSSE, R., 2006, s. 803; stejné CRAIG, P. European Administrative
Law. Oxford: OUP, 2007, s. 183.
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Agencies of the EU: THe Emerging Network of
Supranational administrative bodies

JUDr. PhDr. Robert Zbiral

Annotation: The EU agencies represent independent administrative instituti-
ons with their own scope of action and competences. Their activities have a
significant impact not only on operations of national administrative bodies,
but also on natural and legal persons. In his paper the author presents a gene-
ral overview of EU agencies, analyzes the reasons of their establishment and
the scope of their competencies and considers the possibility of the uniform
legal framework for the so-called regulatory agencies.

Keywords: agencies, regulatory agencies, executive agencies, European En-
vironmental Agency, Office for Harmonization in the Internal Market, Euro-
pean Medicines Agency, European Food Safety Agency.

1. Introduction

The accession of the Czech Republic to the EU caused radical over-
haul of her legal system. It is estimated that more than half of national
law has its origin in acts agreed on European level. EU accession has
not resulted only in changes of written Czech law or broadening of
range of acts valid on Czech soil, but the institutional framework of
application and enforcement of law has been transformed as well. The
role of institutions such as European Commission or Court of Justice
cannot be underestimated, maybe it is the reason why these subjects
are widely covered by Czech scholars, including their interactions
with national counterparts. On the other hand, there are subjects ope-
rating in the EU, which activities are vastly ignored in Czech literatu-
re. One such group is represented by the so called European agencies
that are independent administrative institutions with their own scope
of action and competences. Activities of these subjects have impact
not only on operations of national administrative bodies, but also le-
gal and natural persons.

Agencies are essential part of proper functioning of each modern
state. Their origin could be found in second part of 1940s in the United
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States, the term describes sections of executive or bureaucracy, which
are generally independent in exercising their functions and which can
usually make binding decisions influencing rights and duties of indi-
viduals. ! Traditionally this role can be exercised by other subjects as
well, for example by departments of ministries or other institutions
of public administration, these subjects are however often under po-
litical influence or lack expert background. In lights of these facts it is
convenient to delegate certain functions of state to the independent
agencies.” This assures long-term stability of state’s obligations, which
are not influenced by fluctuating political priorities. At the same time,
the government does not need to solve highly technical issues that
burden the bureaucracy without any potential for noticeable political
gains.

Although the Union is not yet a state, regulatory activities are in-
herently tied to her, mainly in sectors such as common market or ag-
ricultural policy. Commission is the institution that performs these
duties as it is from her nature independent and expertly equipped.
The amount of delegated competences has however continually incre-
ased over time and the Commission was often not able to fulfil them,
not even with the aid of the system of committees called comitology.
Moreover, lately the independent status of Commission has become
compromised by its deepening politicisation. In this situation it is not
surprising that founding of agencies started also in the Union. First
agencies were established already in 1970s, the real boom however
came with the finalization of Common Market in 1992, 1990s therefore
brought the so-called second wave of agencies” establishment, which
was followed by the third wave in new millennium. At present there
are several dozens agencies operating in the EU with different goals.

The main aim of this contribution it to fill the weak spot in Czech
literature and explain to the reader the questions related to Euro-
pean agencies.® Text is structured as follows: The first part is more of

1 See SHAPIRO, M. The Problem of Independent Agencies in the United States and
the European Union. Journal of European Public Policy, 1997, no. 1, p. 277-285; MA-
JONE, G. Managing Europeanization — The European Agencies. In: PETERSON,
J., SHACKLETON, M. (eds.) The Institutions of the European Union. Oxford: OUP,
2006, p. 191-193.

2 Inthe Czech Republic, the similar subjects are represented e.g. by the Czech Trade
Inspection Authority, the Czech Environmental Inspectorate or Energy Regulatory
Office.

3 The only Czech text known to me that deals with agencies is a contribution to
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a descriptive character and contains the classification of agencies, its
quantitative specifications, character and main features of their opera-
tions. The most important agencies with independent administrative
competences are presented in more detail. Other parts are analytical
and deal with main problematic issues tied to the agencies” operati-
ons. Article is based predominantly on foreign literature, legal acts
and also document of EU institutions.

2. Overview of Agencies

The first two agencies were established in the European Commu-
nities in 1975. For the long time there were the only one, at the begin-
ning of 1990s a second wave occurred, followed by another expansion
in new millennium. Reasons behind this trend are discussed in sub-
sequent chapter. As was already said, contemporarily several dozens
such subjects exist, which vary in importance, size of budget, number
of employees or competences. The basic division is as follows:

e Regulatory agencies.* They are often also labelled as decentralized
or “traditional” agencies. They are independent legal persons
established by acts of secondary law and enjoy autonomy in
budgetary sphere and to certain extent also in personal issues.
Their financial management is subject to control of the Court of
Auditors and is sanctioned by European Parliament. They have
always the highest possible legal personality, even including in the
legal systems of the Member States, here lies the difference from
traditional institutions such as Commission or Council. They are

the conference proceedings written by Jakub Handrlica in 2008 (HANDRLICA,
Jakub. Evropeizace spravniho prava prostfednictvim spravné relevantniho jed-
nani evropskych agentur. In: Sbornik z konference Dny priava 2008. Brno: Masaryko-
va univerzita, 2008. Available from http://www.law.muni.cz/edicni/dp08/files/pdf/
sprava/handrlica.pdf). Several articles or part sof books were dedicated to con-
crete agencies, predominantly from second and third pillar (Europol. Eurojust,
European Defence Agency). I personally wrote a special chapter describing all
agencies in my book Institucionalni ramec Evropské unie: pravné-politologicky
pohled (Praha: Linde, 2007, p. 171-195). This text partly uses information from that
chapter.

4 It has to be said that this division is not universally shared. According to some
view regulatory agencies are only those that have formal power to decide in in-
dividual or general cases, agencies with advisory or coordinating tasks are then
called non regulatory. For discussion see THATCHER, M., COEN, D. Reshaping
European Regulatory Space: An Evolutionary Analysis. West European Politics,
2008, no. 4, p. 813-815.
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called decentralized because their seats are spread across the EU.

Apart from factual differences, regulatory agencies are formally
distinguished by the pillars, in which they operate. Agencies of
the first pillar (sometimes called Agencies of the Community)
have supranational nature, are financed by the EU budget and
of course perform their duties under first pillar (communitarian
policies). On the other hand, regulatory agencies of second and
third pillars are intergovernmental, the Member States retain their
influence on operations and budget of these agencies is sometimes
covered directly by states.

Executive agencies. Unlike in previous category, their institutional
background is unified, because all of them are established on
the basis of Council Regulation 58/2003.5 At the same time they
have much more restricted scope of action and competences.
They are founded by Commission on limited time period for
implementation of her programmes, Commission is responsible
for financing of these agencies and selection of employees.
Agencies are located in Brussels or Luxembourg. It is clear that
despite certain amount of autonomy the main goal of these bodies
is to fulfil tasks that are set narrowly and in detail by Commission,
under which supervision they work.

In the subsequent table the basic facts of all presently active agen-

cies are displayed sorted by the year of establishment.

Table 1: Overview of EU agencies

Budget Elr(r)l __
Name Founding act Seat (2008, g esy Role

mil- €) | 5008)
Regulatory agencies (first pillar)
European Centre for the Council Regulation Thessaloniki scientific,
Development of Vocational 337/75 from 10. February Greece ’ 17,1 99 informative,
Training (Cedefop) 1975 coordinating

5  Regulation 58/2003 of 19 December 2002 laying down the statute for executive

agencies to be entrusted with certain tasks in management of Community Pro-
grammep. O] L 11, 16. Januray 2003, p. 1.
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European Foundation for . .
the Improvement of Livin, Council Regulation informative
pro PEVIRE | 1365/75 from 26. May Dublin, Ireland | 21,2 101 natve,
and Working Conditions 1975 coordinating
(EUROFOUND)
E an Environment Council Regulation Copenhagen
uropean EIVIFONME 1210/90 from 7. May openhagen, 36,4 123 informative
Agency (EEA) 1990 Denmark
Furopean Trainin Council Regulation
pear & 1360/90 from 7. May Turin, Ttaly 18 96 coordinating
Foundation (ETF)
1990
European Monitoring Council Regulation Lisbon
Centre for Drugs and Drug 302/93 from 8. June 1993 Portu ;1 14,1 82 informative
Addiction (EMCDDA) (no more valid) =
.. Council Regulation . .
i“‘:niea“(y]\;‘gz;“es 2308/93 from 22. June I];‘r’i‘:g;“’ Great | y645 | 475 ‘C’;f(;’rrc‘l?j:t‘l’:
seney 1993 (no more valid) &
Office for Harmonisation in | Council Regulation 40/94 . . decision-
the Internal Market (OHIM) | from 20. December 1993 Alicante, Spain | 300,6 643 making
. . Council Regulation ..
Community Plant Variety decision-
Office (CPVO) 2100/94 from 27. June Angers, France 12,4 43 making
1994
European Agency for Council Regulation informativ
Occupational Safety and 2062/94 from 18. Bilbao, Spain 14,7 44 Or dinatirel:v
Health (EU-OSHA) July1994 €00 &
Translation Centre for th Council Regulation Luxembour;
B dis ‘f’th ‘]’EU‘E C(I))T)e 2965/94 from 28. L“Xemb"“rg’ 03 233 subsidiary
odies ot the November 1994 uxembourg
Council Regulation L
European Food Safety 178/2002 from 28. Parma, Italy 635 | 335 scientific,
Authority (EFSA) informative
January 2002
. Regulation of Parliament . scientific,
i“re‘;f’:a‘(‘El\lfda;f)me Safety | 4nd Council 1406/2002 {;i';j’“;l 444 | 165 informative,
geney from 27. June 2002 & coordinating
European Aviation Safet; Regulation of Parliament isr(l:;’zrrlrtrllifi,ve
Ace rﬁ: (EASA) y and Council 1592/2002 Koln, Germany | 85,3 452 decision- ?
sency from 15. July 2002 .
making
European Network and Regulation of Parliament Heraklion informative
Information Security and Council 460/2004 Greece ’ 8,2 44 coordinatin >
Agency (ENISA) from 10. March 2004 g
European Centre for Regulation of Parliament L
Disease Prevention and and Council 851/2004 gigglggglm’ 39,1 130 ?;;2?::22’\/6
Control (ECDC) from 21. April 2004
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Regulation of Parliament

European Railway Ageney | ' oncil 881/2004 Lille, France 18 116 informative,
(ERA) from 29. April 2004 coordinating
European GNSS Council Regulation

Supervisory Authority 1321/2004 from 12. July not yet decided | 10,6 50 coordinating
(GSA) 2004

European Agency for the

Management of Operational Council Regulation

Cooperation at the 2007/2004 from 26. Warsaw, Poland | 69 69 informative,
External Boarders of the October 2004 coordinating
Member States of the EU

(FRONTEX)

e Council Regulation . .
Community Fisheries . . . informative,
Control Agency (CFCA) ;gg/szoos from 26. April Vigo, Spain 7.3 49 coordinating

. Regulation of Parliament . informative,
i“i‘;ﬂea?E%}ggcals and Council 19072006 | 1ot 664 | 220 | decision-
sency from 18. December 2006 making

. Regulation of Parliament o
European Institute for and Council1922/2006 | ¥ Inius. 64 |20 informative
Gender Equality (EIGE) from 20. December 2006 Lithuania
Fundamental Rights Agenc Council Regulation
(FRA) g EENEY 1 168/2007 from 15. Vienna, Austria | 15 49 informative

February 2007

First pillar overall 1074,5 | 3638
Regulatory agencies (second pillar)

. . Council common action Lo
European Union Satellite ., . scientific,
Centre (EUSC) 3881/555 from 20. July Torrejon, Spain | 14,5 99 informative

. Council common action L
European Institute for 2001/555 from 20. July | Paris, France | 3.8 26 scientific,
Security Studies (ISS) 2001 informative

Council common action

European Defence Agency | 5504551 from 12, July | Brussels, 27 120 coordinating
(EDA) 2004, Belgium
Second pillar overall 45,3 245
Regulatory agencies (second pillar)
European Body for the Council Decision
Rnhancement of Judicial 2002/187 from 28. IIthI:SEES;The 20 175 coordinating
Co-operation (Eurojust) February 2002.
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. Council Decision .
Fé‘;‘gg Police College 2005/681 from 20. gizzsg‘rlllta " 8,7 23 coordinating
September 2005
. Council Decision
European Police Office 2009/371 from 6. April | L1 Hague, The | o 101 coordinating
(Europol) Netherlands
2009
Third pillar overall 94,4 299
Executive agencies
pe 2004/20 from 23. e, 153 |36 subsidiary
Innovation Programme December 2003 Belgium
(EACI) ecembe
Executive Agency for Commission Decision Lucemburk
Health and Consumers 2004/858 from 15. Lucembursf{o 5,8 9 subsidiary
(EAHC) December 2004
Education, Audiovisual and Commission Decision Brussels
Culture Executive Agency 2005/56 from 14. Bel ium, 41,8 91 subsidiary
(EACEA) December 2005 &
Trans-European Transport Commission Decision Brussels
Network Executive Agency | 2007/60 from 26. Bel ium’ 10,2 40 subsidiary
(TEN-T EA) December 2006 g
. Commission Decision
Ei‘;ﬂg‘v‘; ieS:I‘;‘CrCh(ER"g‘;cﬂ 2008/37 from 14. gg‘llsissﬁ’ 20 62 subsidiary
sency December 2007 g
. Commission Decision
zﬁéi’)mh Executive Agency | 08746 from 14. g;‘siss: 14,6 42 subsidiary
December 2007 g
Executive agencies overall 107,7 280
Agencies overall 5744,8 | 4462

Source: Webpages of agencies; European Commission. Commission Staff Working Document accompanying
the Communication European Agencies - The Way Forward. SEC(2008) 323, p. 2-22.

Note: EUROPOL will formally become regulatory agency only after 1% January 2010, after the Council
Decision 2009/371 becomes effective.

Table confirms noticeable boom of agencies in the last couple of ye-
ars, namely in the area of regulatory agencies of first pillar. Agencies
manage considerable resources, their overall annual budget reaches
almost six billion euro. In almost all cases is fully covered by the EU
budget, but several agencies are more or less financially independent,
as they have income from fees for their services. About four thousand
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employees currently work in the agencies. It is interesting that while
the agencies substitute in many aspects operations of Commission,
the number of her employees is not decreasing accordingly, in practi-
ce the opposite trend is visible. The development of agencies therefore
does not threaten the power position of Commission in light of key
bureaucratic power figures (budget, human resources).

All agencies have quite similar internal organisation, the highest
governing body is usually called management board, in which repre-
sentatives of Member States and Commission are seated and which
adopts the most important decisions including the budget. Regular
operations fall under auspices of executive director, the agencies are
further internally divided into specialized departments. Some agen-
cies also have other bodies such as scientific boards. One of the most
controversial issues connected to agencies is paradoxically the loca-
tion of their seats. Each Member State demands to have at least one
seat on its soil, usually the agreement is reached only after prolonged
negotiations on the highest level of Council meeting at Head of State
and Government level, where the compromise is made using a packa-
ge deal containing location of seats of several subjects.®

Generally the competences of European agencies are much lower
than of their national level counterparts. The majority of them must
be content with subsidiary role, in most cases their duty is to coor-
dinate action in certain area, acquire and disseminate information of
good practice or serve as a platform for discussion and exchange of
experience. Only several agencies boast real decision-making powers.
Reasons for these limitations are discussed in the third chapter. Other
non-member states could also participate on agencies’ operations.
On the following pages we present the most important agencies in
more details.

6  See Decision of 29 October 1993 taken by common Agreement between the Repre-
sentatives of the Governments of the Member States, meeting at Head of State and
Government level, on the location of the seats of certain bodies and departments of
the European Communities and of Europol. OJ C 323, 30. November 1993, p. 1; De-
cision taken by Common Agreement between the Representatives of the Member
States, meeting at Head of State of Government Level of 13 December 2003 on the
location of the seats of certain offices and agencies of the European Union. OJ L 29,
3. February 2004, p. 15.
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2.1 European Environmental Agency

Environment and efforts to protect it have since 1980s become pri-
orities for growing number of Member States and started to reach an
agenda of the European Communities. The reason behind it was the
interconnection of this topic with issues such as Common Agricultu-
ral Policy and internal market, but namely the notion that pollution
had transboundary nature and it made sense to fight it jointly. The
importance of environment was formally expressed on the European
level in the Single European Act. Potential of new policy was well un-
derstood by then President of the Commission Jacques Delors, who
in 1989 proposed establishment of European Environmental Agency
(EEA), which according to him should improve control and exercise
of this policy in the EU. Commission, Parliament, Germany and the
Netherlands demand establishment of strong independent instituti-
on with decision-making and enforcement powers, on the other hand
Great Britain and Spain promoted lesser powers. After almost one
year long negotiations the first group retreated and in 1990 Council
adopted its regulation 1210/90 founding a new agency. It started to
work only in 1994, after the Heads of State and Government decided
to locate it seat to Copenhagen.’

Reflecting the abovementioned concession of supporters of strong
independent agency, EEA actions are limited to collection and subse-
quent dissemination of reliable and independent information on en-
vironment, so that other institutions of the EU and Member States can
make effective legislative and administrative decisions in this sector.?
The main information source for EEA is Eionet (European Environ-
ment Information and Observation Network), which is managed and
developed by EEA. National agencies for environment and environ-
mental ministries are also members of this net. Although the initial

7  For detailed overview of EEA establishment negotiations and first years of ac-
tivities see LADEUR, K.-H. The New European Agencies. The European Environment
Agency and Prospects for a European Network of Environmental Administrations. EUI
RSC Working Paper, 1996, no. 50, p. 6-16.

8  Detailed information on EEA functioning and evaluation of its effectiveness
SCHOUT, A. The European Environment Agency (EEA): Heading Towards Ma-
turity? In: MAJONE, G. (ed.). The Role of Specialised Agencies in Decentralising EU
Governance. Brussels: European Commission, 2000, p. 80-174; MARTENS, M. Voice
or loyalty? The evolution of the European Environmental Agency (EEA). In: (Re)
Regulation in the Wake of Neoliberalism. Utrecht: ECPR, 2008. Available from http://
regulation.upf.edu/utrecht-08-papers/mmartenp.pdf.
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idea was to provide information namely to EU institutions and Mem-
ber States, almost all information collected by EEA is freely accessible
to public, the agency’s webpage is full of statistics, graphs, maps on
state of environment in all its sectors. Agency publishes very informa-
tive annual report.

All EU Member States are automatically members of EEA, but as
environment is an issue for all European countries, membership is
open also to non-member states (Art. 19 of Regulation 1210/90). Cur-
rently this opportunity is enjoyed by Turkey, Iceland, Lichtenstein,
Norway and Switzerland (EEA therefore has 32 members), many
countries mainly from the Balkans cooperate with EEA. The most im-
portant body is Managing Board, each EEA member delegates one
person, two representatives are sent by Commission and two by Par-
liament. Managing Board adopts budget and main programmes of
agency, appoints Executive Director and Scientific Board. Executive
Director is responsible for day to day operations of EEA and correct
exercise of planned programmes, she is appointed for five years and
her mandate is renewable. Presently the position is held by British
Jacqueline McGlade, she was reappointed in 2008. Expertise needed
for effective operation of Managing Board and Executive Director is
provided by Scientific Board, consisting of independent experts from
EEA members.

2.2 Office for Harmonisation in the Internal Market

The finalization of internal market in 1992 allowed the businesses
to freely operate at one of the largest markets in the world, but to
guarantee its effective functioning it is not sufficient only to prohibit
quantitative and tariff barriers, one of the key question is to enforce
intellectual rights including trademarks, under which the producers
offer their goods. Traditionally trademarks were registered individu-
ally in each country, but this was very demanding administratively
and financially. Therefore the Council decided to adopt Regulation
40/94 and establish the Community trademark, which based on one
application is valid for all EU countries. With the same regulation the
Office for Harmonisation in the Internal Market (OHIM) was foun-
ded, its objective is to assess applications, register Community trade-
marks and look after the database of trademarks. Since 1993 the same
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function is performed by OHIM for industrial designs. The activities
of OHIM contribute to better enforcement of industrial intellectu-
al rights in the EU, which is confirmed by extraordinary interest of
European and non-European firms to register their trademarks and
industrial designs. Overall since 1996 to end of July 2009, more than
786 thousand applications was submitted, of which 563 thousand was
registered.’

The Managing Board consists of one representative per Member
State and one from Commission. Executive Director is appointed for
five years by the Council, its mandate can be renewed. This happened
also in 2005, the position was reclaimed by Wubbo de Boer (the Ne-
therlands). Similarly to other agencies, whose decisions have impact
on rights of individual persons, it is possible to file an appeal to Board
of Appeal, if the applicant is not content with its decision, it is possible
to review the case by the Court of First Instance. OHIM's budget is
not only fully covered by fees from registration and prolongation of
trademarks, but in practice it produces surpluses, which confirms the
effectiveness of the system.

2.3 European Medicines Agency

Medicines are from their nature not regular goods, in spite of this
it is necessary to address the impact of Common Market on this area.
Historically medicines and other similar items were sanctioned by na-
tional bodies to be allowed on markets of each country, but this prac-
tice was financially demanding and did not fully reflect the demands
of internal market. Thanks to the specificity of medicines it was not
conceivable to use usual method of mutual recognition. In light of this
already since 1970s there were efforts to coordinate national approa-
ches, a new comitology committee was established and the so called
“concert” procedure developed, which required registering new me-
dicines both at national authorities and new committee. This solution
was however not very successful, in order to propose new approach to
authorizing medicines, new European Agency for Evaluating Medici-
ne Products was established by Council Regulation 2309/93. In 2004
this agency was renamed to European Medicines Agency (EMEA).

9  OHIM statistics are available from http://oami.europa.eu/ows/rw/pages/OHIM/
statisticp.en.do (visited on 11th September 2009).
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Currently there are two procedures how to register medicines.
Centralized procedure predicts one application and awarding regis-
tration for all EU countries, it is used for medicines produced by bio-
technological processes or other modern techniques, for pharmaceu-
ticals for most serious diseases (HIV, cancer etc.) and rare diseases.
Centralized procedure is also used for preparations supporting grow-
th of animals. In other cases the centralized application is only volun-
tary a companies could also apply only in selected countries. EMEA is
a body receiving the applications, evaluates the impact of medicines
on human health and subsequently awards registration.* Agency col-
lects information about safety of already registered medicines and if
there is any danger, it takes the necessary measures. At the same time
it provides data used in pharmaceutical research and publish stan-
dards of quality and safety for testing medicines. It closely cooperates
with relevant national authorities in all Member States and Norway,
Switzerland and Iceland.

Managing Board consist of representatives of Member States,
Commission and Parliament, it adopts budget and main programme
of agency. EMEA has four specialized committees (for human medici-
nes, veterinary, for development of medicines for rare diseases, tradi-
tional herbal preparations), which evaluates registrations of relevant
medicines. Committees are formed by experts from Member States
and supported by more than four thousand external experts. General
management is performed by Executive Director Thomas Longrenn
(Sweden), reappointed in 2005.

2.4 European Food Safety Agency

Safety of food is a sector that is closely tied to EU actions, be it
through Common Agricultural Policy or internal market. At the be-
ginning the issue fell within the responsibility of Commission that use
the comitology procedures, but after the mad cow (BSE) crisis (see
below) and subsequent changes in approaches to food safety a new

10 For detailed overview of EEA establishment negotiations and first years of activi-
ties see METCALFE, L. EMEA: Innovation in European Public Management. In:
MAJONE, G., 2000, p. 175-217; GEHRING, T., KRAHPOL, S. Supranational Regu-
latory Agencies between Independence and Control: The EMEA and the Authori-
zation of Pharmaceuticals in the European Single Market. Journal of European Public
Policy, 2008, no. 2, p. 208-226.
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strategy was formed, which included establishment of European
Food Safety Agency (EFSA) in 2002. After its inception the agency pro-
visionally operated from Brussels, because a fierce battle proceeded
between Italy and Finland over the location of its seat. The final decisi-
on was made only in 2005 by European Council and EFSA was located
in Parma. Agency provides independent risk evaluation in all issues
with impact on food safety, including the health of animal and plant
protection. Collected information is used by other EU institutions (na-
mely Commission) as a basis for legislative and regulative measures
required for guaranteeing protection of consumers.!

Agency is composed of four bodies, the most important is Mana-
ging Board, its 14 members are appointed by the Council after con-
sultation with Parliament from the list proposed by Commission, 15"
member is appointed by Commission. None of the members repre-
sent Member States, on the other hand at least four represent interests
of consumers. Therefore EFSA is one of the few agencies, which main
body is not controlled by Member States. Managing Board adopts EF-
SA’s budget and programme and appoints Executive Director. She is
a legal representative of the agency and is responsible for its general
operations. Her five-year mandate is renewable, since 2006 it is held
by Catherine Geslain-Lanéelle (France). Director has her own adviso-
ry board consisting of heads of bodies from nation states with similar
remit. Finally the Scientific Board provides expertise and recommen-
dation and coordinates the activities of nine scientific commissions,
responsible for risk evaluation in specialized fields.

3. Reasons behind Agencies” Establishment

Perceptible boom of agencies since the beginning of 1990s raises
the question what is the driver behind this development and how
to explain it theoretically. Why new subjects emerge with delegated

11  For detailed information on EFSA impact RANDALL, E. Not that soft or informal:
a response to Eberlein and Grande’s account of regulatory governance in the EU
with special reference to the European Food Safety Authority (EFSA). Journal of Eu-
ropean Public Policy, 2006, no. 3, p. 402-419; for comparison of agencies’ operations
in the sector of medicine safety (EMEA) and food safety (EFSA) see KRAHPOL, P.
Credible Commitment in Non-Independent Regulatory Agencies: A Comparative
Analysis of the European Agencies for Pharmaceuticals and Foodstuffp. European
Law Journal, 2004, no. 5, p. 518-538.
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competences, which logically either directly infringe into activities of
Member States or traditional EU institutions? Experts try to offer se-
veral opinions that clarify the phenomenon, we shortly present them
in this section.'?

Most often the establishment of agencies is explained with the use
of functional thesis. In certain sector the problem-solving is accom-
panied with high transaction costs and mutual agreement of actors
is not easy, for example because their interests are diverse. In such
cases in the EU the decision-making was delegated to Commission,
which as an independent body shall play the role of impartial broker.
However after the finalization of Common Market in 1992 and de-
velopment of other communitarian policies the number of tasks for
Commission grew exponentially, moreover the Commission began to
be politicised.

It is thus not surprising that Commission started to consider dele-
gation of certain own competences on autonomous bodies. Especially
interesting for her it was in sectors, where the tasks were of highly
expert character, but without political impact. In these cases Commis-
sion could delegate power on new subjects which will be very bur-
densome for her own bureaucracy but where the potential for political
gains was low. It also could not be ignored that because of politicisa-
tion Commission was no longer considered as independent as before,
the Member States might have prefered to establish agencies as bodies
with no political ambitions.

According to some competing views the emergence of agencies is
not so tied to development of EU powers or necessity to solve new
problems, but it is simply the result of trend going under way in ma-
jority of democratic states, in which since the beginning of 1980s the
exercise of public administration was more and more transferred to
independent and semi-independent agencies in order to raise legiti-
macy and effectiveness of governance.” In light of this explanation
the EU only replicated development in Member States without any
serious need of it on its side. I think that the “replication of develo-
12 Compare also EGENBERG, M., MARTENS, M. TRONDAL, J. Building Executive

Power at the European Level: On the role of EU-level agencies. ARENA Working Paper,

2009, no. 10, p. 12-14.

13 E.g. programme , Next Step” founded by Margaret Thatcher in Great Britain in

1988.

14 TARRANT, A., KELEMEN, D. Building the Eurocracy: The Politics of EU Agencies
and Networkp. In: Biennial European Union Studies Association Convention. Mon-
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pment” theory is not contradicting the functional one, they are rather
complimentary.

While it is possible to discuss theoretical background of agencies’
establishment (that is why we have theories), in case of several agenci-
es we are even able to find imminent factors leading to their founding.
The best examples are represented by EFSA and EMEA." The origins
of the former have connection to the consequences of BSE scandal in
the middle of 1990s. The Commission of Inquiry of European Parli-
ament that searched for the causes of crisis and responsible culprits
informed in its report that both Commission and Council conceded to
the pressure of Great Britain and neglected their duties in veterinary
controls and block any publishing of alarming results of inspection.
Commission reacted to the critique by changing its policy, in its White
Paper on Food Safety subsequently proposed establishment of inde-
pendent agency which will be responsible for risk assessment for food
products. A couple of years later several catastrophes happened in the
sector of maritime transport (ferry Estonia, tankers Erica and Presti-
ge). The results of investigation referred to messy and uncoordinated
approach to maritime transport from Member States authorities and
call for adoption of common framework of maritime transport, inclu-
ding regulation and control. EMEA was founded as the overseeing
organisation.

4. Role of Agencies and their competences

National agencies operating in Member States are often very
powerful subjects, to noticeable extent independent of political influ-
ence, they can adopt not only individual administrative decisions, but
also acts of general nature. Similarly EU agencies are independent and
have legal personality, but at the same time the amount of their com-
petences is limited and does not reach the level enjoyed by regulatory
bodies in Member States. As was clear from previous review, in most
cases EU agencies fulfil only advisory, coordinating or preparatory
roles and do not have full regulatory powers, be it through authority
to issue legally binding decisions or legislative acts. These limitations

treal: EUSA, 2007. Available from http://www.unc.edu/euce/eusa2007/papers/
kelemen-d-08h.pdf.
15  See the sources cited at discussed agencies.
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emanate from several factors, which could be divided to legal and
political.

Legal reasons are to great extent formal.'* According to Art. 7 TEC
the tasks of Communities shall be performed only by institutions
mentioned in that article, and agencies are not among them. Seemin-
gly it means, one could argue, that no other bodies could be set up at
all, but this interpretation was rejected by the Court of Justice in one of
its first judgment, at the same time it however ruled that delegation of
executive competences is possible only after certain strict conditions
are met (the so called Meroni doctrine).”” Few agencies are founded
on the basis of concrete special articles of TEC or TEU,"™ but majority
of them is founded with the aid of Art. 308 TEC, which allows the
Council to adopt certain measures, even if the TEC does not provide
explicit competences to it. In these instances the precise delimitation
of agencies” functions becomes even more important. In this line of
argumentation, pursued namely by the Legal Service of Commission,
agencies above all could not enjoy broad leeway in their activities,
because they do not have any political responsibility.

On the other hand, according to numerous opinions Meroni doc-
trine is nowadays already outdated.”” While this view is controversi-
al,® one may agree that the main reason for limited competences of
EU agencies lies in political arena. EU is complex mechanism often
equated to multi-level system of governance, where an important as-
pect is to keep balance between the interests of Member States and
EU institutions as well as horizontally among EU institutions one to
another.?! The abovementioned question of “why institutions agree to

16 In more detail e.g. CRAIG, P. The Constitutionalisation of Community Adminis-
tration. European Law Review, 2003, no. 6, p. 848-54 or CHITI, E. The Emergence of
Communty Administration: The Case of European agencies. Common Market Law
Review, 2000, no. 3, p. 309-343.

17 Case 9/56 Meroni [1958] ECR, p. 35-44.

18  E.g. EASA on the basis of Art. 80 para 2 TEC.

19 E.g. DEHOUSSE, R. Misfits: EU Law and the Transformation of European Governance.
Jean Monnet Working Paper, 2002, no. 2, p. 12-13.

20 Because Court of Justice has confirmed the doctrine in its newer judgments, we can
mention case C-301/02 P Carmine Salvatore Tralli against European Contral Bank
[2005] ECR 1-4071, para 41-44.

21 The principle of institutional balance is firmly established both in Court of Justice
jurisprudence and doctrine (for historical development of the term JACQUE, J.-P.
The Principle of Institutional Balance. Common Market Law Review, 2004, no. 3, p.
387-391).
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establish bodies which lower their competences” must be perceived
with this in mind. Answer is simple: the majority of agencies operate
in a manner that does not weaken other institutions.

As was already highlighted several times, institution most affected
by spread of agencies is Commission. She at the one side supports the
establishment of agencies, taking it as an opportunity to outsource
activities of highly technical nature, but at the same time she tries to
keep control of delegated powers. This attitude is clearly expressed in
numerous documents issued by the Commission. In detail this topic
is covered in the White Paper on European Governance, where it is for
example written, that “agencies [...] cannot adopt general regulatory
measures” nor can they “be given responsibilities for which the TEC
confers direct power of decision to the Commission”.? Similarly in the
2005 proposal of Interinstitutional agreement the Commission argues
that the main task of agencies is to “provide the Commission, in par-
ticular, with the experience and expertise it needs so that it can fully
meet its responsibilities as the Community executive” and generally
emphasize their predominantly subsidiary role.? Equally sceptical to
any strengthening of agencies and their real independence in decisi-
on-making is European Parliament and Member States, the latter is
best proved by dominant role of states in managing boards, which
they use to actively influence the key decisions.

In this situation it is hardly surprising that majority of agencies is
limited to collection and distribution of data and information, even-
tually coordinating activities. In many cases it was natural outcome
of development.” In other it was not so expected. Already mentioned
were the consequences of EFSA establishment. As the responsibility
for BSE scandal fell on both Commission and Member States, new
agency should have been completely independent from industrial,
agricultural and political interests and open to public control. At the
same time it shall enjoy broad decision-making powers. While the

22 European Commission. European Governance: A White Paper. COM(2001) 428 fi-
nal, p. 24.

23  European Commission. Draft interinstitutional agreement on the operating frame-
work for the European regulatory agencies. COM(2005) 59 final, p. 5.

24 Active role of management board is described in EGENBERG, M. et al, 2009, p. 17-18.

25 Discussed EEA serves as a clear example. In case of EMCDDA it is even said in the
founding act that “The Centre may not take any measure which in any way goes
beyond the sphere of information and the processing thereof.” (Art. 1 para 4 of
Council Regulation 302/93).
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first condition was to certain extent met, the range of competences
was curtailed after the interference of Commission. EFSA is entitled to
evaluate food safety and potential risks, but it does not decide on risk
management and potential solutions to problems, this task is reserved
to Commission.” Similarly it was planned that EASA acquire impor-
tant decision-making powers, namely the inspection activities in avia-
tion transport, these ambitions were lowered during negotiations and
in the final proposal only traces of them remained.”

As the agencies are part of the EU institutional framework and no
body could delegate more powers it has on its own, agencies have
to follow in their activities the same conditions as other institutions.
Firstly they must state on what grounds they base their decisions (Art.
253 TEC) and must inform the concerned addressee (Art. 254 TEC).
All decision with legal impact might be reviewed by courts.?® In some
cases there is internal review panel, whose decisions could be appea-
led at the Court of First Instance.”

How big is the practical influence of agencies? Decision-making
powers are granted only to few of them and even in these cases only in
limited list of cases. Present experience with their operations however
confirms that even advisory or coordinating role might have practical
impact. EU agencies closely cooperate not only with the Commission,
but also with national agencies within the same sectors and therefore
directly influence practice on the national level.® It also seems that
the advisory-expertise character of agencies without decision-making
powers brings unexpected results. If the agency proves that its recom-
mendations or results of research are independent and of high-stan-

26 DEHOUSSE, R. Delegation of Powers in the European Union: The Need for Multi-
principals Model. West European Politics, 2008, no. 4, p.798.

27 In detail see SCHOUT, A. Inspecting Aviation Safety in the EU: EASA as an Ad-
ministrative Innovation?. In: VOS, E (ed.). European Risk Governance: Its Science, its
Inclusiveness and its Effectiveness. Mannheim: MZES, 2008, p. 266-272.

28 In case of many agencies this right is given directly by their founding acts (see the
relevant regulations in the table above), generally see the decisions of Court of
First Instance T-369/94 a T-85/95 DIR International Film v Commission [1998] ECR
1I-357, para 52-122.

29 It concerns the following agencies: OHIM, EASA, CPVO.

30 According to some views agencies therefore directly participate on the creation
of framework of European Law implementation at the national level and cause
the Europeanization of national agencies. EGENBERG, M., TRONDAL, J. National
Agencies in the European Administrative Space: Government Driven, Commission Drive
nor Networked? ARENA Working Papers Series, 2007, no. 17, p. 3-17.
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dard professionally, the institutions with real decision-making role
(mainly Commission) could not do anything else then follow the re-
commendations and confirm them. In reality it is then the agency that
decides. Described development is noticeable for example in EMEA
activities in the medicines sector, EFSA in food sector or EEA in case
of environment.*

5. Single Legal Framework for Regulatory Agencies?

Inflated development of agencies and discussed problematic as-
pects that accompany this trend have already for some time caused
need, namely from the side of Commission, to create single framework
for the whole system, which will cover legally and substantially all
agencies and their operations. Advantages of this solution are in my
view clear. Certain exploratory steps were made by Commission al-
ready in the mentioned White Book on Governance, she specified her
priorities in the Communication published in December 2002.* This
document was commented by other EU institutions.

Efforts of Commission found their peak in 2005, when she unvei-
led the draft Interinstitutional agreement of European Parliament,
Council and Commission on the operating framework for the Euro-
pean regulatory agencies.* The objective of the draft was to create fra-
mework, under which the agencies operate, including the conditions
for their establishment and control. Reasons, which lead the Commis-
sion to issue the proposal, were already discussed, in her own worlds:
“If these agencies are set up in an uncoordinated manner, without
a common framework having been defined, this is likely to result in
a situation which is rather untransparent, difficult for the public to
understand, and, at all events, detrimental to legal certainty.”*

The content of the proposal will be introduced only briefly.* Es-
tablishment of agencies shall be constrained by certain basic rules:

31 Apart from the above cited literature see also BARBIERI, D., ONTARI, E. EU agen-
cies: what is common and what is distinctive compares with national-level public
agencies. International Review of Administrative Sciences, 2008, no. 3, p. 395-420.

32 European Commission. The operating framework for the European Regulatory
Agenciep. COM(2002) 718 final.

33 European Commission, 2005.

34 Ibid, p. 2.

35 For more detailed overview viz HANDRLICA, Jakub. 2008.
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1) thorough examination, if the agency is really needed for solution
of given problems, 2) in order to eradicated the incessant disputes,
agencies should be founded only on the basis of concrete substantive
articles of TEC, not general Art. 308 TEC, 3) question of seat location
shall be solved already in the founding act. Innovations were contai-
ned even in the agencies’ management. In managing boards Commis-
sion should have parity with the Member States, of which not all of
them will have to be represented. Parliament is to be exempted from
the managing boards altogether, its role is limited to control.

The position of Parliament to the proposed interinstitutional agree-
ment was mixed. On the one hand it did not consider the present state
of affairs satisfactory in light of its (un)transparency and (il)legitimacy,
on the other it did not agree with the viewpoint of Commission that it
should only play role of external controller and not to be included in
management.* However generally speaking the powers of Parliament
to intervene in this phase were limited, its main weapon was to reject
budgetary resources to agencies. This was even considered for new
agencies in 2006, but in light of the fact that Parliament viewed agen-
cies as useful, potential for coercion was low.

Member States in the Council discussed the proposal in the Wor-
king Group for General Affairs on 27" May 2005. One of the basis
was debate was the opinion of Council Legal Service, which did not
recommend adoption of the agreement, according to its analysis the
Commission role will be too strengthened and consequently the in-
stitutional balance compromised.”” Adoption of the proposal in the
working group was supported only by Slovakia and Hungary, the
majority of delegations was openly against,™ also rejected was an op-
tion of regulation adopted on the basis of Art. 308 TEC.*® The draft

36 Debate from 15" November 2006 (Framework for European regulatory agencies).
Available from http://www.europarl.europa.eu/sides/getDoc.do?type=CRE&refe
rence=20061115&secondRef=ITEM-014&format=XML&language=EN (visited on
11*" September 2009).

37 Council of the European Union. Draft Interinstitutional Agreement on the operat-
ing framework for the European regulatory agencies — choice of legal act and legal
basis. Document no. 7861/05. As it is common in Council Legal Service opinions,
it was not publicised and therefore its interpretation could be invoked only from
indications in other Council’s documents, media and secondary literature.

38  States logically contested mainly those parts of proposal which limited their pow-
ers (see above).

39 Council of the European Union. Draft Interinstitutional Agreement on the operat-
ing framework for the European regulatory agencies — Outcome of proceedings in
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however continued to be negotiated, Finnish Presidency in the second
part of 2006 tried to move the whole process forward, these efforts
were supported also by the consequent German Presidency. None-
theless, although the delegations generally agreed that it will be be-
neficial to accept some horizontal framework for agencies’ activities,
many contentious points remained and consensus was not reached.
The Member States concluded that in light of this there is no chance to
initiate negotiations on the proposal with other institutions.*’

Commission reacted to the blocked interinstitutional agreement in
March 2008 with new communication called “European agencies — the
way forward”,* in which she summarised the actual state of affairs in
the sector of agencies, again stressed the need for single framework
and asked Parliament and Council to negotiate, the best option accor-
ding to her will be through establishment of interinstitutional wor-
king group. Commission decided to pursue complex evaluation of
activities of agencies and their effectiveness by the end of 2009, at the
same time she promised not to propose founding of new agencies.*
The Commission of course also formally withdrew at that time alrea-
dy dead draft of discussed interinstitutional agreement.*

The future nature of single framework for agencies is not easy to
foreseen. Firstly there is a question whether similar proposal is to be
accepted at any shape. Although the contemporary situation after has-
tened development in the last decade it unsatisfactory mainly for the
public, it works sufficiently well and suits all EU institutions, because
in untransparent constellation each of them retains its possibility to
intervene and the institutional balance is guaranteed. Despite verbal
calls from Commission and Parliament to adopt single framework
some experts believe that the main goal of these actors is to preserve
status quo.* In my opposite view it is likely that in medium-term time

the Working Party on General Affairs on 27 May 2005. Document no. 9738/05.

40 Council of the European Union. European regulatory agencies - State of play of the
dossier in the Working Party on General Affairs during the German Presidency.
Document no. 10675/07.

41 European Commission. European Agencies — The Way Forward. COM(2008) 135
final.

42 Ibid, p. 9. Agencies, which establishment is currently negotiated do not fall under
this obligation.

43 OJ C71, 25" March 2009, p. 17.

44 E.g. DEHOUSSE, R., 2006, p. 803; similarly CRAIG, P. European Administrative Law.
Oxford: OUP, 2007, p. 183.
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range the single framework will be agreed, but only of very general
kind. This solution could firstly accommodate various functions and
goals of different actors, secondly it would provide adequate flexibili-
ty for managing and controlling influence of EU institutions. It could
be only hoped that it would suffice to make the so far messy and legal-
ly incomprehensible environment of European agencies more trans-
parent and effective.
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