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Zakladni organiza¢ni modely vystavby verejné spravy
v zemich EU z pohledu politické védy

Vlastimil Fiala

Zakladem kazdého statu, at’ jiz demokratického nebo nedemokratické-
ho', je dobie fungujici vefejna sprava. Zadny soucasny stat se neobejde bez
funkéni administrativy (byrokracie), jejimz hlavnim tkolem je realizovat
a prosazovat zakony, politicka opatfeni a mistni nafizeni, které schvali pii-
slusné politické elity (vlada, parlament, krajska a mistni zastupitelstva) da-
ného statu.

Vetejna sprava kazdého moderniho statu se sklada ze statni spravy (ob-
vykle instituce statu?) a samospravy (volena lokalni vlada), které se dnes
v oblasti vykonu vefejné spravy navzajem prolinaji na rznych teritorialnich
urovnich. Kromé tohoto zakladniho rozdéleni pak se jesté do struktury ve-
fejné spravy zatazuje tzv. ostatni vefejna sprava.’ (Hendrych 2003: 120-121;
Sladecek 2004: 18; Horzinkova-Novotny 2008:11)

Zatimco v piipadé statni spravy a samospravy nepanuji vétsi rozpory
o zafazeni jednotlivych instituci a jejich zakladnich funkcich a tkolech pii
realizaci sluzeb vefejného zajmu,* pak v souvislosti s tzv. ostatni vefejnou
spravou se v odborné literatufe vede diskuse o pfesné definovani této Cas-
ti vefejné spravy. Obecné se do této Casti vefejné spravy zarazuji instituce,
které plni ¢innosti nevykonavané statem nebo vetejnopravnimi korporacemi

1 Je samoziejmé, ze administrativa v nedemokratickych systémech se bude opirat
o odlisnou (nasiln¢ vnucenou) legitimitu, navic fada jejich pracovnikti mtize byt
dosazena do funkci bez dostate¢nych odbornych znalosti na zakladé klientelismu.
Nicméné podobné jako byrokracie v demokratickych statech bude prosazovat
a vynucovat vladni rozhodnuti. Je velmi obvyklé, Ze byrokracie pechazi plynule
mezi riznymi politickymi rezimy.

2 Vefejna sprava je vykonavana statem (Hendrych 2003:101) Mezi vykonavateli
jsou pak jmenovani hlava statu, vlada, Ufad vlady, ministerstva, spravni tifady
s celostatni pasobnosti, vetejné sbory, spravni ufady mimo soustavu statni
spravy, krajské urady, tii kategorie obci, regiony soudrznosti (NUTS) (Hendrych
2003:104-112)

3 Do této kategorie se zatrazuji tzv. zbytkové oblasti vefejné spravy, kterou mohou
vykondvat caste¢né samospravné nebo nesamospravné instituce pii plnéni
vefejnych ukolt (Sladecek 2004: 18).

4 Srovnej napt. Sladecek 2004, Stasa 2003, Hendrych 2003, Svoboda-Grospic¢
2000.



uzemniho charakteru a pfitom zabezpecuji nekteré verejné ukoly, jako napf.
Ceska televize, Cesky rozhlas, Ceska tiskova kancelaf. J. Stasa tyto instituce
definuje jako instituce, které vedle verejnopravni funkce plni své dalsi ¢in-
nosti.’ (Stasa 2003: 11)

Teorie vefejné spravy se v poslednich desetiletich stala rychle se
rozvijejici samostatnou védeckou disciplinou, které se dnes vénuje velké
mnozstvi autorti. Na pocatku vyzkumu se hlavni pozornost vénovala pie-
devSim problematice statni spravy a jejim vykonavatelim. Za duchovniho
otce problematiky byrokratizace statu se dnes vSeobecné povazuje Max We-
ber, na kterého navazuji dalsi klasikové, jako napt. Robert Michels (procesy
oligarchizace), Robert King Merton (dysfunkce byrokracie), George Caspar
Hormans (byrokratické kompetence), Charles Wright Mills (rostouci role by-
rokracie), Peter Michael Blau (formalni a neformalni vztahy v organizacich),
Alvin Ward Gouldner (nejednotnost cile byrokracie) ¢i Michel Crozier (za-
vislost a autonomie ¢lentl administrativy). (Hods a kol. 2005: 136-138)

Podobné i v Ceské republice najdeme pomémé $irokou skupinku bada-
teltl zabyvajici se riznymi aspekty vetejné spravy, politiky, decentralizace,
financovani atd. (M. Potiicek, D. Hendrych, R. Pomahac¢, L. Vales, J. Keller,
P. Mates, J. Kadefdabkova, P. Wokoun, B. Richovéa a mnoho dalsich). Pti po-
hledu na vyjmenovanou skupinu badatel mizeme rozlisit tii zakladni spo-
lecenskovédni discipliny, které tito autofi zastupuji: pravo, sociologie a po-
litologie.

Tento velmi struény piehled autorti a spolecenskovédnich disciplin
jasn¢ ukazuje, Ze dnes jiz neni mozné jednim autorem obsahnout vSechny
aspekty vetejné spravy, jako formulovani vefejné politiky, vznik a ¢innost
vetejné spravy, fungovani byrokracie (odbornost, vzdélani, pravomoci, vy-
bér, personalni management, atd.), organiza¢ni vystavbu, financovani vetejné
spravy, spravni pravo, kontrolu vetejné spravy, modely rozhodovani ve vetej-
né spraveé atd. Ruzné aspekty vefejné spravy je pak mozné zkoumat z prav-
niho, sociologického ¢i politologického thlu pohledu, kdyz v riznych téchto
disciplinach bude kladen diiraz na jiné souvislosti a aspekty.

Rada autort se dnes zabyva problematikou striktniho oddéleni politiky
od vefejné spravy. Zatimco v prvnim piipadé dochézi k vytvareni (formulo-
vani) a pfijimani zakladnich principti vetejné politiky (napt. kulturni, zdra-
votnicka, socialni, Skolni politika), ve druhém pfipad¢ jde o zpisoby prak-

5 D. Hendrych uvadi vedle jiz zminénych veiejnych ustavii (Ceska televize, Cesky
rozhlas) dale nadace a nadacni fondy, obecné prospésné spolecnosti a svazky
obci. (Hendrych 2003:120-121)



tické realizace této vefejné politiky. Nabizejici se dichotomie mezi politikou
a vefejnou spravou vSak neni absolutni. V fadé zemi pracovnici adminis-
trativy ptisobi soucasné jako politi¢ti poradei (Francie), v jinych minimalné
jako jeden z hlavnich zdroji informaci® (napt. Velka Britanie), takZe se svym
zpisobem podili (¢i mohou ovlivnit) politicky charakter vefejné politiky. Do-
sazeni weberovského idealu apolitického ufednika je proto v moderni spolec-
nosti velmi obtizné. (Weber 1998)

Hybnou silou kazdé vetejné spravy je byrokracie. V rtiznych clenskych
zemich mizeme sledovat velké rozdily mezi jednotlivymi skupinami byro-
kracie, které souvisi s jejich postavenim v byrokratickém systému, potiebnym
(odbornym) vzdélanim, specializaci v riznych ¢innostech vetfejné spravy (fi-
nan¢ni, kontrolni, ucetni, socialni, atd.), jejich propojenim na politiku nebo
naopak nezavislosti, atd. Zvlastni kategorii ve vefejné spravé tvoii manazeti
a zaméstnanci statnich agentur a firem (statni posty, Zeleznice, zdravotnictvi
atd.).

Zajem o strukturu a organiza¢ni modely vefejné spravy tradiéné¢ domi-
nuji vyzkumu vetejné spravy.” VétSina z nich teoreticky zkouma zakladni
organiza¢ni principy, moc a modely, ale prakticky zGstavaji jen na tGrovni
jejich zakladniho teoretického popisu bez vétsich ambici o jejich komparativ-
ni aplikaci na soucasnou praxi vefejné spravy. V fadé praci dominuje zajem
o vyzkum narodnich systému veiejné spravy, jejich reformy, procesy centra-
lizace, decentralizace, devoluce, ptipadné lokalni vladu.

Nejinak tomu je i v Ceské republice, kde vétsinu praci vénovanych ve-
fejné spravé muzeme rozdelit do nékolika zdkladnich kategorii: pravnicka
literatura, ktera obvykle zkoumd pravni aspekty vefejné spravy (pfedevsim
Hendrych 2003, Sladecek 2004; Stasa 2003; Pomaha¢ — Vidlakova 2002),
politologicka a sociologicka literatura, kterou zajimaji nejriznéjsi politické
aspekty vefejné spravy a problematika vefejnych politik (srovnej napt. Fiala
— Richova 2002, Vales 2006, Poticek 2005 a dalsi) a samostatnou kategorii
tvoii historicka literatura, kterd se zabyva vyvojem vefejné spravy na uze-
mi Cech a Moravy (Adamova 2000, Janak-Hladikova 1989, Mates-Matula
1999).

Ptes velky zajem o deskripci vefejné spravy jednotlivych zemi neexistuje
zatim nijak rozsahla literatura, kterd by se vénovala soucasnym praktickym

6 V tomto procesu ziskavani podkladovych materiald duilezitych pro politické
rozhodnuti mohou byt n€které informace zdiraznény, jiné potlaceny, zkresleny ¢i
dokonce védome upraveny.

7 Srovnej napt. Golembiewski — Eddy 1978, Harmon — Mayer 1986, Hendrych
2003, Brunsson - Olsen (1998) atd.



a teoretickym otazkam organizac¢nich modelt vystavby vefejné spravy. V za-
hrani¢i na toto téma byly zatim publikovany jen dvé zasadné¢jsi monogra-
fie Karen Marie Hultové a Charlese E. Wolcotta (1990) a Davida Weimera
(1995), v ceské politologické literatufe se danou problematikou prakticky
nikdo nezabyva.?

Z téchto diivodi se v nasledujici studii zamétime na zékladni orga-
niza¢ni modely vystavby vetejné spravy, které se prolinaji jak statni spravou,
tak samospravou. Klicové kritérium pro klasifikaci kazdého systému vetejné
spravy je obvykle zptisob fizeni dané¢ho systému. Odborna politologicka li-
teratura se nejvice zabyva problematikou centralizovaného a decentralizova-
ného systému vetejné spravy. Oba tyto dva zdkladni typy uspofadani vetejné
spravy se skladaji z dalSich vnitinich modeld, které jsou charakteristické pro
jednotlivé ¢lenské zemé EU, pticemz obvykle maji hluboké historické kote-
ny (napoleonsky spravni model) a odviji se i od statniho usporadani (unitarni
staty, konfederace, federace). Vedle tohoto dominujiciho vyzkumu je moz-
né zkoumat organizacni vystavbu vetejné spravy podle uzemniho a vécného
principu, koncentrace a dekoncentrace, kolegialniho a monokratického nebo
volebniho a jmenovaciho principu. (Hendrych 2003:84)

Hlavni pozornost bude ve studii vénovana zakladnim typtiim orga-
nizace vefejné spravy. V kazdém systému vetejné spravy vznikaji rizné typy
instituci, které se navzajem li§i zptisobem napliovani vefejné¢ho zajmu, pfi-
¢emz jejich realizace se li§i zemé od zemé. Politologové pfi vytvareni orga-
niza¢nich modeld vystavby vefejné spravy maji moznost postupovat obvykle
dvojim zptisobem.

Prvni z nich vychazi z komparace narodnich administrativnich struktur,
na zaklad¢ které se dnes rozliSuje pét zakladnich modelt vefejné spravy, kte-
ré jsou piedstavovany vzorovymi piipady vetejné spravy v Némecku, Vel-
ké Britanii, Francii, Spojenych statech americkych a Svédsku (srovnej napf.
Peters 2005: 136-150). Tato komparativni metoda je dnes velmi populdrni
a aplikuje se nejen na zakladni modely vefejné spravy, ale i na jeji dil¢i otaz-
ky, jako napft. formy lokalni vlady (srovnej napi. Chandler 1998), modely
decentralizace (srovnej napt. Fiala-Richova 2002), atd.

Druhym zptisobem je zkoumdni organiza¢nich modeld vystavby vetejné
spravy podle kliovych ryst a zabezpeCovanych Cinnosti (funkci) instituci
vetejné spravy, ktery rozpracoval jiz v roce 1937 jeden z duchovnich otct or-

8 Nekteré kratké poznamky je mozné najit roztrousené v riznych politologickych
publikacich bez ambice je néjak utfidit a kategorizovat. Srovnej napf. Poticek
2005, Vales 2006. V pravnické literatuie se touto problematikou pomérné
podrobné zabyva napi. D. Hendrych (2003:81-122).



ganizac¢ni teorie Luther Gulick. Problematika struktury vetejné spravy se pru-
bézné objevovala v zékladnich dilech vénovanych problematice vetejné spra-
vy, nicméné detailni rozpracovani Gulickovych piistupti z pohledu soucasné
moderni spole¢nost piislusi az B. Guy Petersovi (Peters 2005: 136-166).

Zakladni kritérium této klasifikace spociva v nalezeni odpovédi na otdz-
ku, jaka instituce vefejné spravy musi vzniknout, aby naplnila konkrétni ucel,
s jakym byla vytvorena. Na zakladé tohoto metodologického piistupu pak
muizeme roz¢lenit vSechny instituce vefejné spravy podle ¢tyt vSeobecnych
principt.

Nejcastéji zkoumanym modelem organizace vetejné spravy je jejich ge-
ografické rozmisténi, tzn. na jakych trovni statu (celonarodni, provinéni, re-
gionalni, krajské, okresni, méstské, lokalni) tyto instituce vefejné spravy pt-
sobi (organization by area served). Rozhodujici je tedy geografické (1zemni)
kritérium.

DalSim charakteristickym znakem, podle kterého miiZzeme rozliSovat
instituce vefejné spravy, je charakter jejich Cinnosti, které zabezpecuji (or-
ganization by process). S podobnymi institucemi (odd€lenimi) se obvykle
setkdvame na niz§ich ministerskych trovnich, jako jsou napf. odbory ucetni
evidence, socidlni odbory, oddéleni pravnich a legislativnich sluzeb, odbory
kontroly atd. Kritériem je tedy druh vykonavané ¢innosti.

V ramci vefejné spravy rtiznych zemi vznikaji ¢asto nejriznéjsi vladni
a polovladni instituce s cilem zabezpecovat urcity okruh klienttl (organizati-
on by clientele). V nékterych zemich se tak mtizeme setkat s institucemi ve-
fejné spravy, jako je napt. Utad pro veterany v USA, Ministerstvo pro rozvoj
maorského obyvatelstva na Novém Zélandu &i Radu viady CR pro zéleZitos-
ti romské komunity. Kritériem je péce o uritou skupinu obyvatelstva nebo
presné definovanou zalezitost.

Posledni kategorii instituci vefejné spravy rozliSujeme podle jejich za-
kladniho t€elu (organization by purpose). Jedna se o nejzakladnéjsi instituce
vetejné spravy, jako jsou ministerstva obrany, dopravy, socialnich véci, zdra-
votnictvi, skolstvi, sportu atd.

Jak si ukazeme pozdéji, nékteré typy organizaci se navzajem piekryvaji
a je obtizné je nékdy presné zaradit (napf. ministerstvo Skolstvi miize patfit
do obou poslednich kategorii, na jedné strané vzniklo za t¢elem organizace
vzdélavani, na stran¢ druhé ma vlastni klientelu, zaky, studenty a ucitele).
Situace je vSak mnohem komplikovanéjsi, nez se na prvni pohled zda, pro-
toze pfedevsim instituce statni spravy, zejména pak vladni ministerstva nam



umoziuji jejich zatazeni prakticky do vSech Ctyt hlavnich kategorii vefejné
spravy.

Zde se potykdame se zdsadnim metodologickym problémem, jak danou
situaci fesit. Prakticky se nabizi dva mozné zptisoby feSeni. Jednim z nich
je povazovat pfislusné ministerstvo za jednu instituci statni spravy a zatradit
ho do kategorie tcelové vetejné spravy. Druhou moznosti je pouzit organi-
zacni schéma piislusného ministerstva a podle piislusnych podirovni (mi-
nisterskych, izemnich, procesnich) roztfidit jednotlivé oddéleni, sekretariaty,
odbory a krajské spravy do prislusnych kategorii. V nasi studii zlstaneme
u prvniho zpiisobu feseni, nicméné jiz zde upozoritujeme na dalSi moznosti
vyzkumu této problematiky.

I. Vicetroviiova verejna sprava

Urcujicim principem pro vytvoieni vicetroviiové vetejné spravy® je pre-
devs§im zplisob rozhodovani daného statu. V politické praxi obvykle hovoiime
o dvou typech statu, centralizovaném a decentralizovaném. V prvnim pfipadé
stat a jeho instituce soustiedi na své trovni vSechny zdsadni rozhodovaci pra-
vomoci, pfi¢emz jejich ¢ast miize byt prenesena (delegovana) na nizsi slozky,
aniz by bylo zpochybnéno vedouci postaveni Ustfednich instituci statu.

Centralizace pak znamend, ze vSechna rozhodnuti jsou provadéna vy-
hradné na nejvyssi urovni, odkud jsou pfendSena na nizsi organizacni stup-
né vetejné spravy. Nizsi organizacni slozky statu tak realizuji jen centralni
rozhodnuti, aniz by mély né¢jakou pravomoc je ménit, pficemz v nékterych
zemich dohlizi na spravné fungovani stani spravy jmenovany statni tfednik.
Napt. ve Francii vykon statni spravy na irovni departmentu a regionti zabez-
pecuji ministerstvem vnitra povéfeni prefekti, kteti jsou ¢astecné odpovédni
i za volenou mistni samospravu, zejména ve finan¢nich otazkach (Chandler
1993: 79-84). Stejny systém prefektl prevzaly i dal$i zemé, jejichz historie
je spojena s tzv. napoleonskou tradici (napf. Italie, Belgie, Nizozemi) (srov.
napi. Fiala-Richova 2002).

9 'V Ceské literatuie se mnohem castéji setkavame s terminem teritoridlni nebo
uzemni vefejnd sprava. Nami pouzity termin je podle naseho nazoru mnohem
presnéjsi, protoze nezahrnuje jenom teritoridlni princip, ale je mnohem $irsi. I v
ramci jedné instituce (tfeba vysoké skoly, komor) dochazi k pfesuntim pravomoci
na jiné urovné (fakulty) a je mozné analyzovat vnitini centralizaci, decentralizaci,
koncentraci a dekoncentraci dané instituce.

10



Podle G. Peterse jsou prefekti ,,officers of the central governemnt respon-
sible for the execution of national programs at the subnational level. Each
ministry may have its own field service, buth these are coordinated and, to
some degree, supervised by the prefect, who is responsible to the Ministry of
the Interior, or some other ministry charged with supervising administrati-
on.“!” (Peters 2005: 151)

Na tomto misté je vSak nutné upozornit, ze prefekti nereprezentuji jen
centralni vladu na dané trovni, ale i svlij department ¢i region viici centru.
Velmi Casto prefekti prosazuji lokalni varianty narodnich programt, hledaji
ptijatelny kompromis pro obé trovné verfejné spravy, centralni a lokalni.

V druhém pfipad¢ stat souhlasi s pfenesenim urcitych rozhodovacich
kompetenci (vykon vetejné spravy) vybranym subjektiim, obvykle odliSnym
od statu. V Ceské republice je b&zny vykon vefejné spravy samospravnymi
svazy a jejich organy v oblasti izemni samospravy (napf. krajské, obecni
ufady atd.) i zajmové samospravy (napf. specializované komory). Decentra-
lizace pak znamend, ze nizsi organizacni slozky zejména samospravy a za-
jmové samospravy samostatné a iniciativné rozhoduji nékteré otazky vetejné
spravy, za které pak nesou vii€i statu a spolecnosti odpoveédnost.

V politické praxi se miizeme setkat s riznymi formami decentraliza¢nich
procest, které mohou zahrnovat rtizné formy devolu¢niho nebo federativniho
feSeni pii pfendseni vykonu statni spravy. V jednom piipadé muze jit o pfene-
(viz nize).

Priklady devolu¢niho feSeni statni spravy mtizeme nalézt zejména v po-
slednim desetileti ve Velké Britanii nebo Italii, naopak federativni zptiso-
by feSeni jsou v Evropé nejcharakteristictéjsi v Némecku, Belgii, Rakousku
a Svycarsku. Utednici statni spravy na centralni Grovni obvykle dohlizeji jen
na vefejné politiky rozvijené na ministerstvech (stavba silnic, posta, statni
podniky), zatimco podstatna ¢ast administrativni prace se realizuje na Grovni
spolkovych zemi &i kantonti (srovnej Dekker 1988, Fiala-Richova 2002).

Decentralizace statni spravy v unitarnich statech je v souc¢asné moderni
spolecnosti Casto vyuzivana jako takticky néstroj pii feseni etnickych a regio-
nalnich konfliktdi, kdyz se politickd odpoveédnost pfesouva z centra na lokalni
vlady (zemské a regiondlni). Proces regionalizace a autonomizace mizeme

10 Pieklad pro cCeskou verzi: ,ufednici centralni vlady odpovédni za vykon
narodnich programil na subnarodni tirovni. Kazdé ministerstvo ma svoje vlastni
oblasti plisobeni, nicméné ty jsou koordinovany a v urcitém sméru dozorovany
prefektem, ktery je odpovédny ministerstvu vnitra nebo jinému ministerstvu
povétenému dohledem nad administrativou.*
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v poslednich desetiletich velmi dobie sledovat na piikladu Spanélska, Belgie
¢i Italie. Specificky proces decentralizace pak probihd v Evropské unii, kde
rozhodnuti o pfenosu kompetenci zavisi na souhlasu ¢i nesouhlasu narodnich
stat. (napi. Regional Government 2001)

V ramci instituci vicetroviiové statni spravy!'! pak hovotime jesté o ¢éty-
tech zakladnich zptisobech rozdéleni kompetenci. Tzv. vertikalni koncentra-
ce spociva v soustfedéni pravomoci na nejvyssi (vyssi) trovni, horizontalni
koncentrace ponechava kompetence na stejné urovni v mensim poctu organt
nebo v jediném organu (slu€ovani instituci), vertikalni dekoncentrace pie-
prerozdélenim kompetenci na stejné tirovni mezi vice organu (rozdélovani
instituci). (napf. Pomaha¢ — Vidlakova 2002: 68-70, Hrozinkova — Novotny
2008:20-21).

V souvislosti s viceuroviiovou vefejnou spravou se v odborné literatuie
vedou dlouhé diskuse o optimalni velikosti administrativnich jednotek. Po-
kud struéné shrneme tuto diskusi, pak na jedné strané existuje skupina odbor-
nikl (a posléze politikil) doporucujicich vytvaieni vétsich administrativnich
celkt, které budou schopny zvladnout nékteré narocné tkoly statni spravy
(jako napt. doprava, zdravotnictvi, kultura, Skolstvi), druha skupina naopak
zdiraznuje schopnost mensich administrativnich celkt pfiblizit vetejné sluz-
by ¢lentim piislusné komunity.

Obhajci prvni varianty piivodn¢ argumentovali ekonomickou efektivnosti
(levnosti) vétsich administrativnich celkdl, nicméné politicka praxe ukazuje,
ze opak je spise pravdou. (Peters 2005: 153) Obecné se da fici, ze obé sku-
piny maji svou pravdu a ze neexistuje jednoduché feseni. Pro urcitou cast
provadéni vetejné spravy budou vyhodnéjsi veétsi administrativni celky, pro
jinou naopak mensi. Nalezeni optimalniho kompromisu mtize byt obtizné.
V nékterych piipadech by mozna pfichdzelo v tivahu vytvareni ucelovych
vetejnych sprav (viz kapitola IV.)

V ceské odborné politologické a pravnické literatute existuje velky pocet
autord, ktefi se vénuje rozdéleni ceské vetejné spravy podle teritorialniho (or-
ganiza¢niho) principu, takze nam pripada zbytecné se timto popisem zabyvat
(srov. napi. Horzinkova-Novotny 2008, Kéana 2007, Vales 2006, Hendrych
2003: 98-121, Pomahac-Vidlakova 2002: 242-251).

Hlavni problém, se kterym se proces decentralizace v Ceské republice

v

11 Tyto zpusoby rozdéleni kompetenci se netykaji pouze statni spravy, ale vSech
organizacnich struktur, napt. Ceského svazu télesné vychovy.
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zabezpeceni. Stat se jen velmi nerad vzdava svych pravomoci rozhodovat
z centra a jest¢ méné je ochotny uvoliiovat dostatecné finacni prostiedky
na vykon statni spravy napf. samospravnymi organy.

Prakticky kazda politicka strana ve volebni kampani slibuje snizeni byro-
kratického aparatu (mezi voli¢i jedno z nejoblibenéjsich volebnich hesel), ale
po ziskani moci obvykle dojde jesté k jejich nartistu. Ani v prabéhu procesu
decentralizace, kdy politici slibovali zestihleni vladnich ministerstev, nedo-
Slo k slibenému snizeni poctu administrativnich sil v centralnich institucich
(ministerstvech). Taktéz soucasnd vladni politicka strana Obcanskd demo-
kraticka strana, kterd svym voli¢im slibovala rozsahlou horizontalni kon-
centraci (snizeni poctu ministerstev jejich slou¢enim) svému slibu nakonec
nedostala.

Pocet ufadt vefejné spravy v Ceské republice neustale roste. Portal vefej-
né spravy Ceské republiky (www.portal.gov.cz) uvadi téméi 80 uiadi vefejné
spravy, které¢ v fadé piipadlt maji jesté své vlastni nizsi trovné. Prakticky
viechny pokusy o diislednou reformu veiejné spravy skonéily v Ceské repub-
lice prakticky neuspéchem.

I1. Procesni verejna sprava

Zvlastni kategorii instituci vefejné spravy jsou organizace (departmenty,
oddéleni), které se zabyvaji vlastnim procesem vetejné spravy. Tyto instituce
vznikaji prakticky na vSech trovnich rozhodovani vefejné spravy a jejich
podstatou je koncentrace profesionalnich jednotliveti v jednom oddéleni (in-
stituci), ktefi zodpovidaji za vykon urcité specifické casti (procesu) veiejné
spravy. Jedna se napf. o politické poradce, poradni orgény, Gcetni nebo prav-
nické oddélent, technické odbory (stavebnictvi, architektura, doprava) atd.

Odborna politologicka literatura rozlisuje dva zakladni typy podobnych
instituci, tzv. oborova (line) a personalné specializovana (staff)'? oddéleni.
Zatimco tzv. line oddé€leni maji za ukol piimo zabezpecovat sluzbu vefej-
nosti, staff oddéleni jsou odpovédné za jejich planovani, koordinaci a rozvoj
na vys$i trovni.(Peters 2005: 154) Obecné bychom mohli fici, ze jde o dicho-
tomii, kterd v sob€ zahrnuje praci osob odpovédnych za politickd rozhodnuti
(staff) a osob odpovédnych za jejich apolitickou realizaci ve vetfejné spraveé
(line).

12 Preklad tohoto odborného terminu je velmi obtizny, protoze nabizejici se
varianta ,,personalni oddéleni® je v ¢eském jazyce jiz ,,obsazen* obsahové jinym
terminem.
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Nicméné politickd praxe jasn¢ ukazuje, ze apoliticka realizace politic-
kych rozhodnuti je v mnoha ptipadech jen nesplnitelnym pranim politikd fi-
dicich pracovnikd. G. Peters v této souvislosti hovofi o falesné dichotomii.
(Peters 2005:158) Ne nadhodou po volebni alternaci politické moci dochézi
na fadé Ceskych ministerstev k zdsadni obméné nejen ve funkcich vedoucich
jednotlivych ministerskych oddé€leni, do kterych jsou dosazovani novi (podle
vyjadieni politikii udajné politicky nestranni) ufednici. Po dal§ich volbach
a uvedeni do funkci novych ministri jsou tito ,,politicky nestranni* vedouci
a vybrani fednici opét vyménéni s naprosto stejnym odivodnénim. S po-
dobnou politickou praxi se vS§ak mizeme setkat i v dalSich unijnich zemich,
napi. ve Francii, [talii nebo Némecku (srov. Page 1992: 141-167).

V odborné literatuie se za profesionalni plné apolitickou byrokracii pova-
zuje zejména britskd administrativa, kterd ma vyrazné propracovany kariérni
ufednicky systém s nékolika zakladnimi skupinami ufednikd (Administrative
Class, Executive Class, Clerical Class)."* Novy britsky ministr si na své mi-
nisterstvo obvykle ptivadi jen svého osobniho politického poradce, ptipadné
si vytvaii vlastni sbory politickych poradct, jejichz clenové se specializuji
v ruznych oblastech vetejné politiky (Skolstvi, doprava, zdravotnictvi atd.).
Propusténi néjakého stalého zaméstnance z politickych divodi je ve Velké
Britanii naprosto nemyslitelné. (Page 1992: 37-40)

Ptvodné tzv. staff oddéleni byly v minulosti ztotoznovany pouze se sbo-
rem poradct exekutivy. S rozvojem politické odpoveédnosti politikii dochézi
i k rozsifeni chapani kategorie jejich poradct, kdy se vyrazné navysuji jejich
pocty s ohledem na jejich odbornou specializaci. G. Peters napt. uvadi, ze
Vykonny ufad prezidenta USA mé v soucasnosti kolem 1.700 zaméstnanct
a podobny nartst téchto zaméstnanct mizeme sledovat i v evropskych ufa-
dech vlady. Ve Velké Britanii se pocet z n¢kolika desitek zvysil na 300 osob,
v tfadu némeckého kancléfe je zaméstnano vice jak 500 osob. (Peters 2005:
154).

Komparativni udaje o poctu pracovnikii ve vefejné sprave (line) je velmi
obtizné zkompletovat. R. Rose ve své publikaci Public Emplyoment in Wes-
tern Nations (1985) napi. uvadél, ve vetejném sektoru'* Velké Britanie je
zameéstnano 31,7% pracujici populace, ve Francii 29,1%, Némecku 25,8% a
USA 18,8%. (Rose 1985: 23) Vzhledem k dlouhodobé tendenci byrokracie

13 Vramcinékolika reforem vetfejné spravy doslo k zasahu i do této tradicni struktury
britské vefejné spravy, zejména na zakladé Fulton Report z roku 1968.

14 Tyto ¢isla v8ak zahrnuji 1 zaméstnance ve stanich podnicich, jako jsou zeleznice
¢i posta.
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setrvavat ve svych ufadech se da ocekavat, ze tyto udaje se nijak vyrazné
nezménily ani po 20-30 letech.

Jednoznacné rozdé€leni obou druhil instituci (staff a line) je mozné sledo-
vat v n&kterych skandinavskych zemich. Tak napt. ve Svédsku jsou dvé za-
kladni funkce vetejné spravy, rozvoj a realizace vefejné politiky organizacné
zcela zfeteln¢ rozdéleny do dvou oddélenych organizaci. Na jedné stran¢ mi-
nisterstvo je odpoveédné za rozvoj vetejné politiky. Ministerstva jsou pfitom
nepiilis velkd a jejich prace spociva pouze v typickému modelu staff prace
— plénovani, koordinace a programovy rozvoj. Za nasledujici realizaci vetej-
nych programi nesou odpovédnost prakticky nezavislé administrativni odd¢-
leni, i kdyz i ony jsou ¢aste¢né propojeny s prislusSnym ministerstvem, napf.
v otazkach rozpoctu nebo jinymi zptsoby. (srov. napf. Gustafsson 1980).

Snaha striktné rozdélit politickou a vykonnou oblast neni typicka jen pro
skandinavské zemé. V fadé evropskych stati se dnes mizeme setkat se zakla-
danim zvlastnich Casto privatnich agentur, které jsou vladou povétreny k vy-
konu nékterych sluzeb vetejné spravy. Oddéleni politické a vykonné oblasti
vetejné spravy je viibec nejcastéjSim obsahem fady administrativnich refo-
rem v poslednich desetiletich ve Velké Britanii, Nizozemi a v dalSich zemich
EU. Ministerstva nadale plni tkoly staff prace, ale samotna realizace vefejné
spravy je casto provadéna soukromymi ¢i polovefejnymi organizacemi.

Tyto organizace v riznych evropskych zemich se stale vice podili na vy-
konu vefejné spravy. V Ceské republice je oznatujeme jako tzv. nestatni ne-
ziskové organizace (NNO)."s Ceska vlada dokonce vytvoiila Radu vlady pro
nestatni neziskové organizace. Toto rozdéleni ma svou vnitini logiku, protoze
v Ceské republice jesté existuje kategorie statnich neziskovych organizaci
s rozpoctovymi a piispévkovymi organizacemi, zejména v oblasti Skolstvi,
socialni a zdravotni péce, a proto je velmi dulezité rozliSovat mezi obéma
kategoriemi téchto organizaci.

Vétsina téchto statnich neziskovych organizaci je financovana z rozpoctu
a ze zékona pak Vykonavap nejriznéjsi ukoly vetejné spravy. Do této katego-
rie miizeme napf. zafadit Ustavni soud Ceské republiky, Akademii véd, statni
nemocnice, skoly, muzea, divadla atd. Vedle téchto rozpoctovych organiza-
ci v Ceské republice existuji jesté tzv. prispévkové organizace, které nejsou
v plné mife zavislé na statnim financovani, ale mohou mit i vlastni zdroje

15 V odborné literatuie se setkavame s nejriznéj$imi oznacenimi pro tyto organizace,
jako napft. obcansky sektor, tieti sektor, dobrovolny sektor, nestatni organizace,
neformalni sektor, spolecensky prospésné organizace, neziskovy sektor atd.
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pfijmu. Jedna se napf. o univerzity a vysoké skoly, rizné kulturni organizace
atd.

Pavol Fri¢ a Martin Butora se ve své studii Role obcanského sektoru ve ve-
rejné politice (Poticek a kol. 2005:153-185) priklanéji k terminu organizace
obcanského sektoru (OOS), které autofi charakterizuji terminy instituciona-
lizované, soukromé, samospravné, autonomni, dobrovolné a nerozde€lujici
zisk. Jejich pravni organizace miZze mit status obcanskych sdruzeni, nadaci
a fondd, cirkvi a cirkevnich spolecnosti.

Z pohledu nasi studie nas pak nejvice zajimaji obecné prospésné spolec-
nosti (nebo také soukromé neziskové organizace), které hlavné vznikaji, aby
poskytovaly nejriznéjsi vefejné sluzby. Zakony témto organizacim umoziu-
ji soukromé podnikat, ale pouze za podminky, ze veskery zisk bude znovu
investovan do rozvoje vefejnych sluzeb. Tzv. OOS se dnes angazuji v nej-
ruznéjsich oblastech, které byly diive obvykle vyhradn¢ (alespoil v komunis-
tickych statech) v rukou statu, jako je napt. kultura, sport, rekreace, profesni
organizace, zivotni prostiedi, obhajoba prav, vzdélavani, socialni a zdravotni
sluzby, rozvoj komunit atd. Problematika obcanského sektoru je dnes velmi
oblibenym tématem v politickych védach a vénuje se mu fada autord. (srov.
napi. Anheier — Seibel 1990, Powell 1987, Salamon — Anheier a kol. 1999)

Vedle téchto jasn¢ definovanych organizaci, které se riznym zptisobem
podili na realizaci vefejné spravy, pak existuji jesté organizace, které stoji na
hranici mezi statnim a obCanskym sektorem. V zahrani¢i tyto organizace jsou
oznacovany nejriznéj$imi terminy, nejcastéjSim z nich je pak tzv. QUANGO
(Quasi Public Private Non-Govermental Organization), které se rozd¢€luji na
GONGO (Governmentaly Organised NGO) nebo BONGO (Business Orga-
nised NGO). (Ondrusek 1998:13). Hlavni rozdil mezi obéma zakladnimi typy
spociva v jejich zfizovateli, v prvnim pfipad¢ se jedna o vladu, ve druhém
o soukromou podnikatelskou organizaci.

Vznik QUANGO vyvolala snaha fady evropskych vlad privatizovat né-
které cinnosti vefejné spravy, protoze vychazi z logické tivahy, ze je levnéjsi
si n€kterou vefejnou sluzbu zaplatit, nez ji samostatné provozovat. Kromé
hlasité ekonomické argumentace pro zakladani QUANGO jiz politici méné
hovoii o tom, Ze privatizace veiejné spravy probiha v fad¢ ptipadd u ¢innosti,
které jsou dlouhodob¢ vetejnosti kritizovany!® nebo stat nema nastroje, jak je

16 Britska, francouzska, ale napt. 1 americka vlada si najala napt. pro zabezpeceni
statniho politického zajmu bezpecnostni (polovojenské organizace) organizace,
které operuji ve valeénych oblastech, napt. v Iraku nebo Demokratické republice
Kongo. Hlavnim diivodem je otupit vefejné minéni auméle snizit ztraty na Zivotech.
Napt. v oficidlnich statistikach se objevuji jen pocty o mrtvych americkych

16



v danou chvili rychle fesit. Bez zajimavosti neni ani skute¢nost, ze s rozvo-
jem QUANGO (zejména ve Velké Britanii) se v politickych védach zacina
rozvijet nova teorie o ,,oslabovani statu®.

Dalsi samostatnou kategorii v procesni vefejné sprave je vytvareni tzv.
sbort (corps) specializovanych administrativnich Gradd. V ramci tohoto sys-
tému se napf. vytvaii vysoce specializované skupiny osob, jako napf. diplo-
maté (diplomaticky sbor), financni inspektofi, pracovnici vnitini kontroly,
armadni distojnici atd. Tyto sbory jsou obvykle organizovany ve zvlastnich
administrativnich celcich, ve snaze jim ponechat Casto velmi velkou autono-
mii, aby napft. finan¢ni inspektofi nemohli byt ovliviiovani politickymi a jiny-
mi tlaky. Nékdy vznikaji z téchto tzv. sborti jest¢ zvlastni smiSené organiza-
ce, jako napt. americky Federal Trade Commission, ktery sdruzuje pravniky
a ekonomy. Smyslem téchto smiSenych organizaci, pro které se v odborné
literatufe pouziva termin (multiple advocacy), je skloubit v komplikovanych
vetejnych rozhodnutich postoje dvou (¢i vice) profesiondlnich nazord.

Zavedenim této kategorie procesni vefejné spravy muzeme rozlisit
nékteré ukoly vefejné spravy a riznych agentur, ale v politické praxi se velmi
tézko aplikuje. G. Peters upozoriiuje na nebezpeci, ze prave rozliSeni na staff’
a line oddeleni miize vyvolavat ¢etné politické konflikty, pficemz podobné
konflikty mohou existovat i mezi piedstaviteli tzv. sborti a politickymi eli-
tami, které mohou (nebo se snazi) zasahovat do jejich vnitinich zalezitosti
(napf. v otazce jmenovani diplomatli, povySovani ¢i penzionovani vojaki
atd.). Zejména v této kategorii mizeme sledovat velmi intenzivni konflikt
mezi politickou a nepolitickou slozkou vefejné spravy.

II1. Klientska vefejna sprava

Jak jiz bylo stru¢né vysvétleno v ivodu, v nékterych zemich se exekutiva
rozhodla vytvofit specifické instituce vefejné spravy, jejichz hlavni naplni
¢innosti je uspokojovat potieby a zajmy nekterych presné definovanych sku-
pin obyvatelstva.

Podle G. Peterse existuji dva hlavni divody, pro¢ je nutno podobné in-
stituce vefejné spravy vytvaret. Za prvé maji byt schopné zabezpecovat lepsi
sluzby pro specifické skupiny klientti, zejména téch s politickym vlivem, ja-

vojacich a tidaje o dalsich zabitych (nejenom americkych obCanech) nejriznéjsich
polovojenskych organizaci se v tisku jiz neobjevuji. Tyto polovojenské organizace
taktéz vykonavaji politicky citlivé ukoly, které by demokratickd vlada nebyla
schopna pied vlastnimi voli¢i obhdjit.
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kou jsou vale¢ni veterani, méstské obyvatelstvo ¢i zeméd¢lci. Za druhé maji
napomahat a ,kontrolovat® ¢asti obyvatelstva, které nedisponuji podobnym
politickym vlivem. A jako ptfiklad uvadi domorodé obyvatelstvo USA ¢i za-
hrani¢ni délniky. (Peters 2005:160)

Jak je patrné, vznik téchto instituci ma velmi casto vyznamny politicky
podtext, kdyz se spolecnost prostiednictvim politické exekutivy snazi poma-
hat ur¢itym vlivaym i nepfili§ vlivnym skupindm obyvatelstva, které se bud’
zaslouzily o stat (vojensti veterani, policisté), nebo maji silny politicky vliv
(napf. v nékterych zemich zemédélci), €i se potykaji se zatazenim do spolec-
nosti (napf. etnické a narodnostni mensiny, zahrani¢ni délnici).

Ceska politika se dlouhodobé potyka se spole¢enskou integraci romské
komunity. V roce 1997 Ceské vlada usnesenim ze dne 17.zafi ztidila Mezi-
rezortni komisi pro zalezitosti romské komunity, ktera byla v roce 2001 pie-
jmenovana na Radu vlady CR pro zéleZitosti romské komunity. Tato Rada,
otazky romské komunity.

Statut Rady v ¢lanku 2, paragraf 1 konstatuje, ze cilem Rady je napo-
mahat integraci romské komunity do spolecnosti, dale v dalsich ¢lancich
uvadi, Ze pfipravuje a posuzuje podklady pro rozhodnuti vlady a vyjadiuje
se k navrhiim jinych organt tykajicich se romské komunity, vyhodnocuje
plnéni piijatych rozhodnuti vlady, tykajicich se romské komunity, predklada
vladé informace, podklady a navrhy pro tvorbu a uplatiovani politiky vlady
v oblasti integrace romskych komunit, zabezpecuje soucinnost resortt odpo-
védnych za realizaci dil¢ich opatfeni a plnéni tikol, vyplyvajicich z usneseni
vlady a mezinarodnich smluv.

Dale shromazd’uje, analyzuje a vyhodnocuje tdaje o vyvoji romskych
komunit a zpracovava minimaln¢€ jednou za rok souhrnnou informaci o rom-
skych komunitach. Rada ma za kol aktivné spolupracovat s nestatnimi ne-
ziskovymi organizacemi, mezinarodnimi organizacemi, které svou ¢innosti
prispivaji k integraci romskych komunit. Pfi plnéni svych cilti Rada spolu-
pracuje s krajskymi a obecnimi samospravami, je konzultativnim organem ve
véci metodického vedeni krajskych koordinatord, romskych poradci a asis-
tentd organti povetenych statni spravou. Rada mé za ukol seznamovat vefej-
nost s problematikou romské komunity a podporuje informovanost a osvétu
v romské komunité. Rada disponuje kompetencemi pfi rozdélovani financ-
nich prostfedkd vyélenénych na doplikové programy na podporu integrace
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romské komunity a vysila své ¢leny do komisi, které rozhoduji o pficlenéni
téchto finan¢nich prostiedka (Statut Rady 1997)."

Cinnost Rady zajistuje kancelaf, ktera je organizaéni soucasti Uradu vla-
dy Ceské republiky. Rada si v ramci vlastni struktury jesté vytvotila vlastni
Agenturu pro socialni zac¢lefiovani v romskych lokalitdich a mize vytvaret
dle potieby dalsi vybory, do kterych mize pfizvat i externi spolupracovniky.
V danou chvili existuji Vybor pro dekadu, Dota¢ni vybor a Vybor pro spolu-
praci se samospravami.'®

Vedle této Rady existuje pii Utadu vlady jesté samostatna Rada vlady
pro narodnostni skupiny, V1adni vybor pro zdravotné€ postizené obCany. Kro-
mé piimo fizenych poradnich organti a vybort Utad vlady zfizuje poradni
a pracovni skupiny, mezi kterymi napt. nalezneme Radu vlady pro seniory
a starnuti populace.

Politicka exekutiva v Ceské republice neziidila zadnou specifickou ve-
fejnou instituci, kterd by se vénovala potfebam vale¢nych veterant, podobné
jako v USA nebo Francii. O potieby véle¢nych veteranti se v Ceské republice
stara piedev§im Sdruzeni valeénych veteranit CR, které mize na zakladé za-
kona €. 170/2002 Sb. ze dne 9.dubna 2002 o vale¢nych veteranech!® prosazo-
vat vici ministerstvu obrany zajmy a potieby svych clenti.

Zminény zakon definuje termin valecny veterdn a stanovi ukoly minis-
terstva obrany CR pii naplitovani jejich potieb (napft. bezplatné pronajimani
objektli ministerstva pro obCanska sdruzeni, ktera sdruzuji valecné vetera-
ny, zabezpecuje oslavy Dne valecnych veterant, zfizuje a spravuje domovy
péce o valecné veterany, muze poskytovat prispévky na lazeiiskou péci nebo
rekreacni pobyty veterant a jejich manzelek, poskytnout ptispévek na stra-
vovani atd.).

Klientska vefejna sprava vSak nevznika jen jako samostatné pasobici or-
ganizace. V posledni dob¢ jsme svédky fady piipadt, kdy organizace vetejné
spravy vytvorené at’ jiz jako ucelové nebo slouzici k zajisténi néjaké ¢innosti
si v ramci své vlastni struktury vytvaii odbory ¢i urady, které maji vlastni
klientelu. V téchto pfipadech vznika velmi redlné nebezpeci konfliktd tzv.
klientskych odbort/ifadii s institucionalni ochranou pfislusného zajmu pro
ostatni Cleny spole¢nosti.

17 Rada vlady CR pro zaleZitosti romské komunity. Statut. www.vlada.cz/scripts/
detail.php?pgid=267

18 Statut, jednaci fad, ¢innost Rady, jednotlivé zapisy z jejich jednani a dalsi
informace o Rad¢ jsou dostupné na adrese www.vlada.cz/cs/rvk/rzrk/rzrk. html.

19 Ve zménach 190/2005 Sb, 70/2007 Sb a 308/2008 Sb.
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Napt. v organizacnim schématu vétSiny ceskych krajskych urada pod od-
borem zivotniho prostfedi a zemédélstvi nalezneme oddéleni lesniho hos-
podatstvi, myslivosti a rybafstvi. Klientskou skupinou pro zminéné odd¢-
leni jsou rybaiské ¢i myslivecké svazy, které se mohou snazit prosazovat
specifické zajmy svych ¢lenti na ukor vSeobecné pfijimané politice ochrany
zivotniho prostiedi. V tomto pfipadé mtze dojit ke konfliktu mezi klientskou
skupinou a v§eobecnym spoledenskym zajmem.?

G. Peters v souvislosti s existenci téchto institucich vytvorenych pro uspo-
kojeni potteb riznych klientskych skupin navic upozornuje na jednu dilezi-
tou skutecnost. Tyto instituce se casem dostavaji pod silny vliv svych klienti
a postupné se stavaji i jejich politickymi nastroji pfi ovliviiovani politic-
ké exekutivy. Fakticky miizeme hovofit o dualni funkci téchto organizaci.
Na jedné strané poskytuji sluzby svym klientliim, na druhé strané se stava-
ji jejimi mluv¢imi vaci politické exekutive. Za oplatku pak tyto organizace
v ptipadech politickych konflikti vyzaduji od svych klientl silnou vetejnou
podporu. (Peters 2005: 160-161)

Vyse uvedené tvrzeni ma svou vnitini logiku. Tyto organizace vdéci své
existenci jen diky aktivitdm, které zabezpecuji pro rizné skupiny klientd,
takze se od nich pfirozené ocekava, ze budou mnohem aktivnéji pienaset
pozadavky svych klientt na vyssi administrativni irovné nez jiné organiza-
ce vefejné spravy. PrendSenim téchto pozadavkil pak prosazuje nejen zajmy
svych klientt, ale jako jejich mluvéi posiluje 1 svij politicky vliv a zdivod-
fiuje tak svou dalsi existenci.

Jednim z Castych nebezpeci téchto organizaci verejné spravy pro uspo-
kojovani potteb klientd je jejich c¢astecné nebo uplné ztotoznéni se zajmy
a potfebami klientskych skupin. G. Peters uvadi ptiklad pracovnikti Americ-
ké lesni spravy (The United States Forest Service - USFYS), jejichz hlavnim
ukolem je regulovat (chranit) vyuzivani lesniho bohatstvi. Pti své praci se tito
pracovnici potykaji se zdjmy mistnich obchodnich kruhi, které samoziejmé
usiluji o co nejvetsi profit pii vyuzivani ndrodniho lesniho bohatstvi pro ko-
mer¢ni ucely. Aby nedochazelo k postupnému ztotoznéni piislusnych pracov-
niktt USFS se z4jmy klientské skupiny (lokalni obchodni skupiny), dochézi
kazdé¢ dva roky k jejich piesouvani do jinych oblasti. (Peters 2005:163-164)

20 Na tomto mist¢ muzeme piipomenout vSeobecné znamé konflikty mezi
mysliveckym svazem v otazce honitby v soukromych lesich, vyuzivani zivych
lisek pro vycvik loveckych psi ¢i kvoty pro odstiel lesni zvéfe. Podobné konflikty
jsou vSak znadmy i z jinych zemi, napt. dlouho vlekouci se spor o lov lisek ve Velké
Britanii.
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Klientska vefejna sprava je v systému vetejné spravy pomérné specific-
ka, ale diky presné definované skupiné (klienttim) spole¢nosti, jejichz zajmy
haji, nevznikaji ve vétSiné piipadi problémy s jejich presnym vymezenim.

IV. Uéelova verejna sprava

Podstatou ucelové vetejné spravy je vznik instituci na zdklad¢ piiciny
nebo naplnéni uréitého cile. Rada téchto instituci je sméSovana s jinymi, vyse
uvedenymi kategoriemi, protoze u n¢kterych z nich existuji divody pro zata-
zeni do vSech variant. G. Peters jako klasicky ptiklad uvadi ministerstvo ze-
meédélstvi, které je vytvafeno na zaklade hlavni pficiny, v tomto konkrétnim
ptipadé prosazeni zemédélské politiky vlady. Nicméné si miizeme soucasné
polozit i otazku, jestli tato instituce statni spravy nema za ukol naplitovat po-
tieby urcité skupiny klientti, v tomto piipad¢ zemédélct. (Peters 2005: 162)

Napt. diky své decentralizované struktufe (existence zemédélskych agen-
tur a pozemkovych ufadd, které plni fadu kol stanovenych ministerstvem
zemédélstvi) miizeme ministerstvo zemédélstvi v Ceské republice zafadit
mezi viceliroviiovou vefejnou spravu, a diky existenci fady dil¢ich vniti-
nich odd¢leni, které se zabyvaji specifickymi ¢innostmi, je mizeme zatadit
i do procesni vefejné spravy.

Pii zkoumani této kategorie si v§ak musime polozit zdkladni otazku, od-
kud se berou organizac¢ni cile a ucel vzniku tohoto typu instituci? Vznikaji
automaticky bez ohledu na politickém zadani nebo naopak jsou vysledkem
zasadnich politickych rozhodnuti? Odpoveéd’ na tuto otdzku neni zcela jedno-
znacna. Z teorie fungovani politickych systémd je v fadé pfipadl ziejmé, ze
agregace zajmu a potieb spolecnosti pfinuti politické elity (vladu) bez ohledu
na jeji ideologické zaméteni k vytvoreni urcité instituce vefejné spravy, je-
jimz ukolem je reagovat na danou spolec¢enskou potiebu.

Klasickym piipadem v Ceské republice miize byt existence Utadt prace
po roce 1989, jejichz vznik bezprostfedné vyvolala v obdobi ekonomické
transformace velkd nezaméstnanost. Neexistence Utadu prace pied rokem
1989 vyplyvala z politiky byvalé komunistické vlady, kterd udrzovala ume-
lou zaméstnanost, aby vSichni ob¢ané méli moznost pracovat.! Je ziejmé, Ze
urady prace budou fungovat tak dlouho, dokud budou plnit svtij hlavni ucel,

1 Dokonce neslo jen o moznost, ale povinnost. Osoby, které se vyhybali zaméestnani,
mohli byt (a byli) stihani pro ptizivnictvi.
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poskytovat pomoc (napt. rekvalifikaéni programy) a hledat pracovni piilezi-
tosti nezaméstnanym.

Naopak ale mizeme sledovat vznik Gcelovych instituci vefejné spravy,
které jsou zalozeny jen diky ideologickému zadani politickych stran, kte-
ré jsou v dané chvili u politické moci, jako je napi. Utad pro dokumentaci
a vySetfovani zlo¢inti komunismu (UDV)? & Ustav pro studium totalitnich
rezimti (USTR).? V piipadé alternace politické moci (napf. vitézstvi CSSD
nebo KSCM) tyto instituce mohou pak zaniknout.

Rada autorti si v§ima dilezité skutenosti, ze nékteré Giéelové organizace
vetejné spravy postupem casu meéni nebo rozsiiuji své cile a ucel své exis-
tence. (Downs 1967, Mohr 1973, Bohte-Meier 2000) Urcity prostor pro tuto
zménu vytvareji samotni zdkonodarci nebo vlada, kdyz vymezeni tcelu in-
stituci je Casto velmi obecné a nejednoznacné. Diky tomu maji vykonavatelé
(management dané instituce) vefejné sluzby velkou svobodu ve vykladu a vy-
mezeni ¢innosti své instituce, mohou ji pribézné podle potieby upravovat,
ptipadné bez omezeni rozsifovat. Ve vefejné spraveé se pak casto setkavame
s ptipady, ze ucelova instituce se najednou necekané angazuje v ¢innostech,
které ji podle nazoru vefejnosti a zadavatell nepfislusi.

Jak upozornuje G. Peters, v ucelovych institucich mizeme sledovat ten-
denci postupné a témét bez povSimnuti vetejnosti a politickych elit k posunu
od naplnovani cili vefejné spravy k uspokojovani cili, které bychom mohli
oznacit jako soukromé. I kdyz prislusna organizace byla vytvotena s cilem
plnit urcitou potiebu spole€nosti, postupem Casu snaha o preziti a dalsi moz-

2 Utad pro dokumentaci a vysetfovani zlo¢inti komunismu (UDV) vznikl
rozhodnutim ministra vnitra v roce 1995 slou¢enim Utadu pro dokumentaci
a vySetfovani cinnosti StB se Stfediskem dokumentace protipravnosti
komunistického rezimu. Od 1.ledna 2002 je UDV ze zakona ¢.284/1991 Sb. o
Policii Ceské republiky soucasti kriminalni policie a vysetfovani v platném znéni.
Hlavnim tkolem UDV je odhalovat a stihat trestné &iny v obdobi let 1948-1989,
u kterych nedoslo z politickych divodi k pravomocnému rozhodnuti.

3 Ustav pro studium totalitnich rezimii vznikl na zakladé zikona &. 181/2007 Sb
o Ustavu pro studium totalitnich rezimd a o Archivu bezpe¢nostnich slozek a
o zméné nékterych zéikonii. Podle paragrafu 4 tohoto zakona Ustav zkouma a
nestranné hodnoti dobu nesvobody a obdobi komunistické totalitni moci....,
analyzuje ptiiny a zpusob likvidace demokratického rezimu..., dokumentuje
ucast domacich a zahrani¢nich osob na podpote komunistického rezimu... ziskava
a zptistupnuje vefejnosti dokumenty vypovidajici o dobé nesvobody...., pfevadi
dokumenty do elektronické podoby, dokumentuje zlociny, poskytuje vetejnosti
vysledky své ¢innosti, spolupracuje s védeckymi, kulturnimi .... institucemi.
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ny rozvoj organizace muze zcela nahradit ptivodni spolecenské cile. (Peters
2005: 163)

Toto tvrzeni ma urcitou vnitini logiku. Pfi vzniku ucelové instituce jeji
¢lenové zpravidla velmi aktivné naplituji jeji hlavni cile a maji zajem na je-
jim dal$im rozvoji. Nicmén¢ postupem casu dochdzi k tnavé, stereotyptim
a cynismu zameéstnanct, jejichz ptivodni idealy narazily na tvrdou realitu
politické praxe, takze od piivodniho napliiovani ucelu své organizace jeji za-
meéstnanci usiluji o zabezpeceni vlastnich potfeb a pieziti organizace. Jejich
hlavnimi cili se stdva zachovani existence organizace (a tim i vlastni pracovni
pozice), posileni jejiho vyznamu a rozpoctu (pfedevsim na navyseni platl)
a teprve na poslednim misté plnéni piivodniho tcelu nebo néjakého jiného,
ktery posili vyznam a postaveni organizace. (Peters 2005: 163)

V politické praxi se velmi Casto setkdvame se snahou ucelovych institu-
cich se vefejn¢ prezentovat, upevnit tak své postaveni a tim odtivodnit svou
existenci. Velkou pozornost ¢eskych a zahrani¢nich masmédii v posledni
dobé vyvolal Ustav pro studium totalitnich rezim, kdyz uvefejnil policejni
zaznam, ze kterého vyplyvalo, Ze Milan Kundera udal zahrani¢niho agenta
Miroslava Dvoréacka. M. Kundera toto obvinéni odmitl a dal$imi svédectvimi
se prokézalo (zejména policejniho vySetiovatele Aloise Paska), ze obvinéni
M. Kundery miize byt nepravdivé.

Zvefejnénim této nevérohodné a nepodlozené informace a jejim nepatfic-
nym hodnocenim USTR zcela diskreditoval jeden ze svych Gidelii své existen-
ce (objektivné informovat vetfejnost o obdobi nesvobody a totalitarismu), pfi-
¢emz odbornici se dohaduji o skutecném tcelu uverejnéni tohoto dokumentu
(snaha zviditelnit a odvodnit neustale zpochybiiovanou existenci USTR).

Velky vliv na ucelové instituce veiejné spravy ma rychly spolecensky vy-
voj, na ktery tyto instituce casto nejsou schopny vilbec reagovat. Diky tomu
dochézi k zajimavému paradoxu, Ze ucelové instituce dale sleduji své ptivod-
ni cile, i kdyz spolecnost ocekava naplnéni jiz zcela odlisnych cild, které by
odpovidaly dané spolecenské situaci.

Jako klasicky ptiklad se uvadi statni sprava v kolonidlnich zemich, které
ziskaly politickou nezavislost. Tato statni sprava obvykle plynule prechézi
do nového postkolonialniho statu, pfi€emz neni pfipravena na socidlni pro-
gramy a politiku novych vlad. V fadé¢ pfipada (obvykle z ideologickych di-
vodl) vystupuji pfedstavitelé statni spravy vici novym politickym elitdm
nepriatelsky.

Napt. velka ¢ast soucCasné administrativy africké statni spravy ziskala
vzdélani a zkusSenosti v obdobi kolonialniho statu, se kterym se casto ideo-

23



logicky ztotoznila. Jejich pfirozeny konzervatizmus (obhajoba svého spole-
¢enského postaveni) se pak dostava do rozporu s revoluéné demokratickymi
silami, které se dostavaji do Cela nezavislych africkych stati. K podobnému
procesu dochazelo i v Ceskoslovensku po roce 1989, kdy ptvodni (proko-
munistickd) statni sprava se stala zdkladem nového demokratického systému
a jen velmi pozvolna ménila sviij charakter.

Velkym soucasnym spolecenskym problémem je ptfezivani ucelovych in-
stituci, které jiz neplni svtij ptivodni tcel. Ukazuje se, ze jen velmi ziidka
dochézi k jejich logickému zaniku. Dlouhodobé vytvatené politické vazby
a kontakty a snaha za kazdou cenu udrZzet si své tiady (pracovni mista) vede
k dlouhému piezivani téchto instituci a hledani jejich nového ucelu. Jejich
zru$eni se Casto miize stat velmi citlivou politickou otazkou a mtize vyvolat
nespokojenost fady zdjmovych a natlakovych skupin (napt. odbory).

Jako ptiklad mtizeme napft. uvést pfeménu byvalych ministerstev pro spra-
vu kolonit, které se postupem €asu preméenily v tfady pro zahrani¢ni rozvoj
a pomoc nerozvinutych zemi &i rozvojové agentury. V Ceské republice mii-
zeme napf. uvést piiklad souvisejici se vstupem nasi zemé do Schengenského
systému, ktery se promitl do zmény ucelu existence Celni spravy, ktera ziska-
la nové kompetence, aby mohla déle existovat.

Vedle ucelovych instituci vznikajicich bez néjakého casového mezeni se
muzeme setkat s existenci tzv. kratkodobych tcelovych instituci, které vzni-
kaji na urcité obdobi, na splnéni néjakého konkrétniho casové omezeného
Gicelu. Jako piiklad bychom mohli uvést napt. Konsolida¢ni banku &i Ces-
kou konsolida¢ni agenturu, ktera méla piivodné na starosti spravu a prodej
problematickych aktiv pfevedenych z bank a ostatnich penéznich instituci.
Ceska konsolidaéni agentura je navic jesté dobrym piikladem téelové insti-
tuce, ktera se snazila zachovat svou existenci rozsifovanim svych ucelovych
aktivit.*

G. Peters ve své studii uvadi jest¢ jeden piiklad tcelové instituce, jejiz
funkeci je koordinovat aktivity v konkrétni oblasti ¢innosti (politice), ve které
pusobi vice organizaci s néjakou ulohou, aniz by jedna z téchto instituci méla
vymezenou vedouci ulohu. Jako ptiklady pak uvadi vytvoreni funkci dro-
gového koordinatora (Drug Czar) nebo koordinatora pro boj s AIDS (AIDS
Czar) v USA. (Peters 2005: 164). Do podobného postaveni by se ziejmé

4 Podle htttp://firma.maxportal.cz/detail/ceska-konsolidacni-agentura  Ceska
konsolida¢ni agentura napt. provadéla poskytovani ubytovani, softwaru,
projektovani, vytvafeni a provoz informacnich systémtl, ocenovani majetku
atd. Vétsina uvedenych aktivit nema nic spole¢ného s ptivodnim ucelem vzniku
CKA.

24



v USA dostal dlouhodobé diskutovany ,,koordinator boje s terorismem®, kte-
ry by zastfeSoval ¢innost FBI, CIA a dal$ich americkych federdlnich bezpec-
nostnich organizaci, které maji v popisu prace boj s terorismem. O podobné
koordinaéni instituci se diskutuje i v Ceské republice.

Zvlastnim typem podobnych ucelovych organizaci pro feseni konkrétnich
zalezitosti je pak vytvareni meziresortnich komisi, ¢i spolecnych komisi mezi
riznymi oddélenimi jednoho ministerstva. Ve Francii jsou zndmé dokonce
tii razné trovné podobnych spoleénych komisi, statni spravy, ministerské
a prezidentské. Na rozdil od vySe uvedeného typu koordinatora s jasnymi
kompetencemi a rozhodovacimi pravomocemi se v téchto komisich klade
vetsi vyznam na vyjednavani a vyménu informaci. Do podobné kategorie
bychom mohli zafadit i rizné skupiny poradcti ministrti, premiéri ¢i prezi-
dentt. Nicméneé nejde o typické skupiny poradcty, jak je zndme z c¢eského po-
litického prostiedi, ale o komise, které se sklddaji z odborniki statni spravy
v konkrétni oblasti vefejného zajmu.

Jak jsme ukazali, Gcelova vefejnd sprava zahrnuje velké mnozstvi nejriz-
né&jsich typt Gcelovych instituci, které se proménuji v ¢ase a obsahu svého
ucelu. Kromé jasnych definovanych institucionalnich ucelt (ministerstva) se
zde setkdvame s ucelovymi institucemi, které jsou vytvareny ad hoc pro fese-
ni konkrétnich vefejnych zajmi. Rada z nich se pak lisi svym dlouhodobym
¢i kratkodobym charakterem. Do této kategorie se pak fadi i nejriznéjsi koor-
dinacni a vyjednavaci komise a instituce, jejichz cilem je slou¢eni odborniki
z riznych Grovni statu (ptfipadné€ i soukromého sektoru) s cilem soustiedit
odborné kapacity na feseni konkrétniho tcelu (politiky).

Zavér

Vyse analyzované Ctyfi zakladni organizacni modely vystavby vefejné
spravy nabizeji zcela nové moznosti vyzkumu instituci vefejné spravy. Z po-
hledu politologického vyzkumu mizeme sledovat zajimavé podobnosti mezi
témito organiza¢nimi modely v rdmci jednoho statu (nebo EU), pfipadné je
zde velky prostor na jejich komparativni analyzy v rdmeci skupiny ¢lenskych
zemi EU.

Politické védy by se pfi vyzkumu vetejné spravy mély prestat soustiedit
jen na oblibena politologicka témata uspotfadani vefejné spravy (stati), jako
je centralizace, decentralizace a jejich statni formy (unitarni staty, federace,
konfederace), piipadné na zkoumani lokalnich vlad.
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Vyse naznacené organiza¢ni modely ukazuji dalsi zajimavé moznosti po-
litologického vyzkumu, které jsou prozatim viceméné piehlizeny nebo neza-
slouzené zcela opomijeny. Jejich vyzkum by mohl odhalit dalsi zakonitosti
chovani instituci vefejné spravy, jejich vznik, vyvoj a silnou tendenci k za-
chovani své existence. S pomoci komparativnich piistupti je mozné sledovat
chovani téchto instituci v riznych typech vefejné spravy a dosahnout zfor-
mulovani novych teoretickych hypotéz, které by posunuly poznani instituci
vetejné spravy.
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Basic Organizational Models for the Structure of Public
Administration in the EU Countries from the Point of View
of Political Science

Vlastimil Fiala

A functioning public administration is the solid foundation of every state
whether democratic or not.! Nowadays no state can do without a functioning
administration (bureaucracy), whose main task is to serve and enforce the
law, political measures and local directives approved by the political elites
(the government, parliament, regional and local councils) of the particular
state.

The public administration of every modern state consists of state admi-
nistration (usually state institutions?) and self-administration (elected local
government). As far as the current execution of the public administration is
concerned these two parts mingle on different territorial levels. Apart from
this basic division so-called other public administration® should also be inclu-
ded in the structure of the public administration. (Hendrych 2003: 120-121;
Sladecek 2004: 18; Horzinkova-Novotny 2008: 11)

There are no discrepancies between the state administration and self-
administration as regards the ranging of specific institutions and their ba-
sic functions and tasks when accomplishing the services of public interest®.

1 It is obvious that administration in non-democratic systems will rest on other
(forced) legitimacy. Moreover many administrative workers might be appointed
without having the necessary professional knowledge, but only because of
clientelism. However, as in the case of democratic states it will enforce the
governmental decisions. It is quite usual that bureaucracy survives even though
the political regimes change.

2 The public administration is performed by the state (Henrych 2003: 101)The head
of'the state, the Government, the Governmental Office, departments, administative
bodies with competencies over the whole state, public corps, administrative bodies
outside the systém of state administration, regional authorities, three categories of
municipalities, regiony soudrznosti (NUTS) (Hendrych 2003: 104-112)

3 So-called remaining parts of the public administration are also included in this
category. Self-administrative or non-self-administrative institutions can perform
the tasks connected with these parts of the public administration when satisfying
the public needs. (Sladecek 2004: 18)

4 Compare, e.g., Sladecek 2004, Stasa 2003, Hendrych 2003, Svoboda —Grospi¢ 2000.
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However in relation to the other public administration there has been dis-
cussion in professional journals about the definition of this part of public
administration.

Generally speaking, the institutions, which perform activities that are not
performed by the state or public corporations and at the same time ensure
some public duties, such as the Czech Television, the Czech Radio, the Czech
Press Office, are also included in this part of public administration. J. StaSa
defines these institutions as those, which perform some other public functi-
ons, apart from their own.” (Stasa 2003: 11)

In the past decades the theory of the public administration has become
a fast developing independent scientific branch with many authors writing on
the subjects of this field. At the beginning of the research the main attention
was drawn especially to the problems of state administration and its admi-
nistrators. Max Weber is now generally regarded as a spiritual father of the
bureaucratic process of the state, his ideas being further developed by other
classics, such as, e.g., Robert Michels (processes of oligarchy), Robert King
Merton (dysfunction of bureaucracy), George Caspar Hormans (bureaucratic
competencies), Charles Wright Mills (increasing role of bureaucracy), Pe-
ter Michael Blau (formal and informal relations in institutions), Alvin Ward
Gouldner (disunity of the aim of bureaucracy) or Michel Crozier (dependence
and autonomy of the administration members). (Hoos a kol. 2005: 136-138)

Similarly in the Czech Republic we can find quite a wide range of scho-
lars, dealing with the different aspects of public administration, politics, de-
centralization, financing etc. (M. Potticek, D. Hendrych, R Pomahac, L. Vales,
J. Keller, P. Mates, J. Kadefabkova, P. Wokoun, B. Richova and many others).
When we have a look at the list of the scholars we have just mentioned we
can distinguish three basic branches of social science covered by these au-
thors: law, sociology and political science.

This short overview of authors and branches of social sciences clearly
shows that it is no longer possible to cover all the aspects of public admi-
nistration with one author, such as formulating public politics, creation and
activity of public administration, bureaucratic functions (expert knowledge,
education, powers, selection, personal management, etc.), organizational
structure, financing of public administration, Administrative Law, control
over public administration, models of decision-making in public adminis-

5 Apart from the above-mentioned public institutions (Czech Television, Czech
Radio) D. Hendrych also mentions foundations and funds, beneficiary associations
and alliances of municipalities. (Hendrych 2003: 120-121)
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tration, etc. Different aspects of public administration can thus be explored
from the legal, sociological or political viewpoint, the attention being drawn
to different relations and aspects in specific branches.

Nowadays many authors deal with the problems as a strict separation
between politics and administration. While in the case of the former the basic
principles of public politics (e.g. cultural, health care, social, school policy)
are being formed and adopted in the case of the latter it is about practical ac-
complishment of this public policy. However, the dichotomy between politics
and public administration is not absolute. In many countries those who work
in administration also work as political advisors (as in France), in others as
one of the main sources of information® (e.g. Great Britain) and thus they take
part in or can influence the political character of the public policy. Therefore
achieving the Weberian ideal of an apolitical clerk is very difficult in modern
society. (Weber 1998)

Bureaucracy is the driving force of every public administration. In diffe-
rent member states we can observe great differences between particular parts
of bureaucracy in relation to their position within the bureaucratic system, the
necessary (technical) education, specialisation in various activities of public
administration (financial, controlling, auditory, social, etc.), their connection
with the politics or the independence, etc. The managers and the employees
of state agencies and companies (the state post office, railway, health service,
etc.) represent a special category of the public administration.

The interest in structure and organizational models of public adminis-
tration has traditionally predominated in the research of public administrati-
on.” Most of them theoretically examine the basic organizational principles,
power and models; however, from a practical point of view they confine their
basic theoretical description without further ambitions to apply them compa-
ratively to contemporary public administration practice. In a number of stu-
dies the interest in the research of national systems of public administration,
their reforms, centralization processes, decentralization, devolution or local
government predominates.

The same situation exists in the Czech Republic where most of the contri-
butions dealing with public administration can be divided into several catego-

6 In this process of gaining the source materials important for political decisions
some information can be emphasized, suppressed, distorted or knowingly
regulated.

7 Compare, e.g. ,Golembiewski — Eddy 1978, Harmon — Mayer 1986, Hendrych
2003, Brunnson — Olsen (1998) etc.
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ries: legal literature, which usually examines the legal aspects of public admi-
nistration (especially Hendrych 2003, Sladecek 2004; Stasa 2003; Pomahac
—Vidlakova 2002), political and sociological literature, which is interested
in different political aspects of public administration and problems of public
policy (compare, e.g., Fiala— Richova 2002, Vale§ 2006, Potiicek 2005 et al.)
and another separate category is represented by historical literature, which
deals with the development of public administration in the territory of Bohe-
mia and Moravia (Adamova 2000, Janak — Hladikova 1989, Mates — Matula
1999).

Despite the keen interest in description of the public administration of
separate countries there is not wide-ranging literature describing the contem-
porary practical, as well as theoretical, issues of organizational models of
public administration structure. Only two important monographs have been
published on this topic so far. The first one is by Karen Mary Hult and Char-
les E. Wolcot (1990) and the second by David Weimer (1995). Practically no
one is dealing with these problems in Czech political literature.

For these reasons we will focus on the basic organizational models of
public administration structure which have pervaded both the state adminis-
tration as well as self-administration. The key criterion for classification of
every system of public administration is usually the way, in which the system
is controlled. Technical political literature mainly deals with the problems
of centralized and decentralized systems of public administration. Both of
these basic types of public administration arrangement consist of other inter-
nal models, which are characteristic for the individual EU countries having
deep roots in history (e.g., Napoleonic administrative model) and are derived
from state arrangements (unitary states, confederations, federations). Apart
from this dominant research it is also possible to examine the organizational
structure of public administration from viewpoint of the territorial and ma-
terial/factual basis of concentration and deconcentration, collegial and mo-
nocratic or electoral and appointing principle. (Hendrych 2003:84)

The attention will be focused mostly on the basic types of organization
of public administration. In every system of public administration different
kinds of institutions are formed, which differ in satisfying the public interest,
their realization differing from state to state. When creating organizational

8 Some short notes can be found scattered in different publications of professional
political literature without any ambition to sort them or divide them into categories.
Compare, e.g., Potticek 2005, Vales 2006. In professional legal literature the
person who deals with these topics is, e.g., D. Hendrych (2003: 81-122)
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models of the structure of public administration political scientists can usual-
ly proceed in two ways.

The first is derived from the comparison of national administrative
structures and serves as a foundation for distinguishing five basic models
of public administration, which are characteristic of the following countries,
namely Germany, Great Britain, France, the United States of America and
Sweden (compare, e.g., Peters 2005: 136-150). This comparative method is
very popular and is applied not only to basic models of public administration,
but also to its partial issues, such as forms of local government (compare,
e.g., Chandler 1998), decentralization models (compare, e.g., Fiala-Richova
2002), etc.

The second way is the examining of the organizational models of public
administration construction according to the key features and functions of
the institutions of public administration developed in 1937 by Luther Gulick
— one of the spiritual fathers of organizational theory. The problems of the
structure of public administration kept appearing in the fundamental studies
dealing with the problems of public administration, nevertheless detailed
development of Gulick’s approaches from the viewpoint of current modern
society belongs to B. Guy Peters (Peters 2005: 136-166).

The basic criterion of this classification is based on finding the answer to
the question: ‘what kind of institution of public administration must be for-
med to fulfil the particular purpose for which it was created?’ Based on this
methodological approach we can divide all the institutions of public adminis-
tration according to four general principles.

The most examined model of the organization of public administration is
organization by area served and depending on the levels of the state where
these institutions of the public administration operate (national, provincial,
regional, district, municipal, local). Thus the most important is the geogra-
phical (territorial) criterion.

The next characteristic feature, according to which we can distinguish
the institutions of the public administration, is organization by process. We
can usually come across similar institutions (departments) at lower ministry
levels, such as, e.g., odbory ucetni evidence, socialni odbory, departments of
legal and legislative services, odbory kontroly etc. Thus the type of activity
carried out is the criterion.

Within the public administration of different countries, different gover-
nmental and quasi non-governmental organizations, whose aim is to ensure
certain types of clients (organization by clientele), are created. Thus in some
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countries we can come across the institutions of public administration such
as, e.g., the U.S. Veterans Administration, Ministry for the development of
Maori inhabitants in New Zealand or the Council of the Czech government
for the affairs of Romany community. The care of a specific group of inhabi-
tants or a precisely defined affair is the criterion.

The last category of institutions of public administration can be distin-
guished according to their basic purpose (organization by purpose). These are
the fundamental institutions of public administration, namely the Ministry of
Defence, Ministry of Transport, Ministry of Social Affairs, Ministry of Heal-
th, Ministry of Education and Sports, etc.

As we will show later some types of organizations partially overlap and
it is difficult to rank them properly (e.g., the Ministry of Education can be
placed in both of the last categories as, on the one hand, it was created for the
purpose of education and on the other hand it has its own clientele such as
pupils, students and teachers). However, the situation is much more compli-
cated than it seems to be at first sight because in particular the institutions of
the state administration and especially governmental ministries enable us to
range them in all the four main categories of the public administration.

Here we have come across a principal methodological problem how to
solve this situation. Practically there are two possible solutions. The first one
is to regard the particular ministry as one institution of the state administra-
tion and place it into the category of organization by purpose. The second
possibility is to use the organizational scheme of the particular ministry and
to range the specific departments into the categories in accordance with the
particular sublevels (ministerial, territorial, procedural). In this study we will
deal with the first solution, nevertheless we would like to point out that there
are also other possibilities of scientific research of this problem.

I. Multilevel Public Administration

Decision making of the particular state is the fundamental principle for
the creation of a multilevel public administration.” In political practice we

9 In Czech literature we come across the term territorial or regional public
administration more often. In our opinion the term we have used is more precise
because it is more general and it does not include only the territorial principle.
Even inside one institution (such as a University) the powers are devolved to
lower levels (faculties) and it is possible to analyze the inner centralization,
decentralization, concentration and deconcentration of the particular institution.
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usually speak about two types of state, centralized and decentralized. In the
former the state and its institutions concentrate on its level all the important
decision-making powers though part of them can be delegated to lower le-
vels without challenging the leading position of the central institutions of the
state.

Thus centralization means that all the decisions are made exclusively on
the highest level and then they are devolved to the lower levels of public
administration. In this manner the lower organizational state units only ac-
complish the central decisions without having any power to change them.
In some countries an appointed clerk supervises the proper functioning of
state administration. For example in France there are prefects charged with
the execution of state administration on the level of departments and regions.
They are partly responsible even for elected local self-administration especi-
ally in the matters of finance (Chandler 1993: 79-84). The same system was
adopted by other countries whose history has been connected with the so-cal-
led Napoleonic tradition (e.g., Italy, Belgium, and the Netherlands) (compare,
e.g., Fiala-Richova 2002).

According to G. Peters the prefects are “officers of the central government
responsible for the execution of national programs at the sub-national level.
Each ministry may have its own field service, but these are coordinated and,
to some degree, supervised by the prefect, who is responsible to the Ministry
of the Interior, or some other ministry charged with supervising administrati-
on.”!? (Peters 2005: 151)

However, here it is necessary to note that prefects do not represent only
central government on its level but also their department or region in relation
to the centre. Very often prefects enforce local variants of national program-
mes and look for an acceptable compromise for both levels of public admi-
nistration, central and local.

In the latter the state consents to the devolution of certain decision-making
competencies (execution of public administration) to selected entities diffe-
rent from the state. In the Czech Republic the public administration is com-
monly executed by the self-administrative unions and its bodies in the field
of both, local self-administration (e.g., regional, municipal authorities etc.),
as well as self-governance of some professions (e.g., professional chambers).
Decentralization means that lower organizational units especially self-admi-
nistration and self-governance of professions decide individually and from

10 Translation from the Czech version.
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their own initiative on some of the matters of the public administration for
which they are consequently responsible to the state and the society.

In political practice we can come across different forms of processes of
decentralization, which can include different types of devolution or federati-
ve solution of transferring the execution of state administration. In one case
we can speak about the devolution of control to lower territorial levels, whe-
reas in another it is about deconcentration (see below).

Examples of devolution of the state administration in the last decade can
be found especially in Great Britain or Italy, whereas federative solutions in
Europe are most characteristic for Germany, Belgium, Austria and Switzer-
land. State administrative officials at the central level usually supervise only
public policies developed in the ministries (roads construction, the post, state
corporations), while a substantial part of administrative work is realized on
the level of federal states or cantons (compare Dekker 1988, Fiala-Richova
2002).

Decentralization of state administration in unitary states is currently being
used as a tactical instrument when solving ethnic and regional conflicts. In
such cases political responsibility is transferred from the centre to the local
governments (provincial and regional). The process of “regionalisation” and
“autonomisation” can recently be observed in Spain, Belgium or Italy. A spe-
cific process of decentralization is in progress in the European Union, the
decision on the devolution of competencies depending on the consent of the
national states. (e.g., Regional Government 2001)

Within the institutions of multilevel state administration!! we speak about
four basic ways of division of competencies. So-called vertical concentration
consists in accumulating the powers on the highest (higher) level, horizontal
concentration leaves the competencies on the same level in a smaller number
of bodies or in a single body (fusion of institutions), vertical deconcentration
devolves competencies to lower levels and horizontal deconcentration divi-
des the competencies among different bodies on the same level (distribution
of institutions). (e.g., Pomaha¢ — Vidlakova 2002: 68-70, Hrozinkova — No-
votny 2008: 20-21).

In connection with multilevel public administration long discussions are
led in professional literature on the optimal size of administrative units. If we
briefly sum up the discussion then on the one hand there is a group of specia-

11 This way of division of competencies does not concern only the state
administration , but all organizational structures, e.g., the Czech Association of
Physical Education.
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lists (and politicians) who recommend creation of bigger administrative units
which will be able to cope with some difficult tasks of state administration
(such as, e.g., transport, health care, culture, education), the second group,
on the other hand, emphasizes the ability of smaller administrative units to
introduce public services to the members of a particular community.

Defenders of the first variant originally pointed out that bigger adminis-
trative units would be economically effective (cheaper); however, political
practice proves that the opposite is true. (Peters 2005: 153). Generally we
can say that both sides are true and that there is not an easy solution. Bigger
administrative units will be better for certain parts of enforcement of public
administration whereas for other smaller units will be more suitable. Finding
the optimal solution may be difficult. In some cases it might be possible to
create an organization of public administration by purpose (see chapter 4).

In Czech professional political and legal writings there are many authors
who deal with the division of Czech public administration according to the
territorial (organizational) principle so it seems to be pointless to spend time
on this description (compare, e.g., Horzinkova-Novotny 2008, Kaia 2007,
Vales 2006, Hendrych 2003: 98-121, Pomahac-Vidlakova 2002: 242-251).

The main problem of decentralization in the Czech Republic is the devo-
lution of competencies to lower levels and especially their funding. The state
is reluctant to give up its powers to decide or rule from the centre, and it is
even less willing to provide sufficient funds for enforcement of state adminis-
tration by self-administrative bodies.

Practically every political party in the electoral campaign promises to re-
duce the bureaucratic apparatus (which is one of the most favourite slogans
among the voters), but after being elected the bureaucratic apparatus even
increases. Even during the process of decentralization, when the politicians
promised slimming down of governmental ministries, there was not any de-
crease in administrative powers in the central institutions (ministries). The
current governmental party, the Civil Democratic Party, which promised the
voters a wide horizontal concentration (decreasing the number of ministries
by means of fusion), did not fulfil its promise.

The number of public administration authorities is on the increase. The
portal of public administration of the Czech Republic (www.portal.gov.cz)
introduces almost 80 authorities of public administration, which have their
own sub-authorities in many cases. Almost all attempts to completely reform
the public administration in the Czech Republic have ended in failure.
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II. Procedural Public Administration

Organizations (departments) are a special category of institutions of pu-
blic administration. These organizations deal with the process of public ad-
ministration. The institutions are formed almost on all levels of public ad-
ministration and their task is to accumulate professionals in one department
(institution), who are responsible for the enforcement of a specific part (or
process) of public administration. These are, e.g., political advisors, advisory
bodies, accounting or legal departments, technical trade unions (building, ar-
chitecture, transportation, etc.).

Professional political writings distinguish between two basic types of si-
milar institutions, so-called line and staff'> departments. While the line de-
partments secure the services for the public, staff departments are responsible
for the planning, coordination and the development at higher levels. (Peters
2005: 154) Generally we could say that there is a dichotomy, which includes
the work of staff responsible for the political decisions and the work of those
who are responsible for the apolitical realization in public administration.

Nevertheless the political practice has clearly shown that the apolitical
realization of political decisions is, in many cases, nothing but an unattaina-
ble wish of the leading workers. In this connection G. Peters speaks about
a false dichotomy.(Peters 2005: 158) It is not by accident that after the elec-
toral alternation of political power there are crucial changes in a number of
the Czech ministries not only in the leadership positions of the individual
ministerial departments. New (according to the politicians politically impar-
tial) officials are appointed to these positions. After the next elections these
impartial leading officials are exchanged by other politically impartial of-
ficials with the very same justification. However, we can come across the
same practice in other EU countries, such as, e.g., France, Italy or Germany.
(Compare Page 1992: 141-167).

In professional writings British administration is regarded as a profes-
sional and completely apolitical bureaucracy, which has a fully developed
system of career clerks with several basic groups of officials (Administrati-
ve Class, Executive Class, Clerical Class).” A new British minister usually
brings to his ministry only his personal political advisor, or he establishes

12 It is rather difficult to translate this expression into Czech, because the Czech
expression ,,personalni oddéleni* means something different.

13 There was an intervention in this traditional structure of British public
administration within the reforms of the public administration based on the Fulton
Report 1968.
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groups of his own political advisors whose members specialize in different
fields of public policy (education, transport, health care, etc.) Dismissal of
a permanent employee for political reasons is totally unthinkable in Britain.
(Page 1992: 37-40)

Originally the staff departments used to only be identical with the group
executive advisors. With the development of the political responsibility of
politicians the category of their advisors is also more and more understood, as
there is a sharp increase in the number of these advisors with respect to their
specialization. For example G. Peters points out that the executive office of
the U.S. president currently has about 1,700 employees and a similar increase
can also be observed even in the European governmental authorities. In Great
Britain the number of employees rose from several dozens to three hundred
people and in Germany more than five hundred officials are employed in the
office of the chancellor. (Peters 2005: 154)

It is very difficult to complete the comparative data about the number
of employees in public administration. R. Rose in his publication Public
Employment in Western Nations (1985) wrote that 31.7% of working popu-
lation of Great Britain was employed in the public sector'®, in France 29.1%,
in Germany 25.8% and in the USA 18.8%. (Rose 1985: 23) With respect to
the long-term tendency of the bureaucracy to remain in their positions we can
expect that these data have not changed even after 20-30 years. A clear-cut
distinction between both kinds of institutions (staff and line) can be observed
in some Scandinavian countries. For example in Sweden there are two basic
functions of public administration, the development and realization of public
policy being clearly divided into two separate organizations. The ministry is
responsible for the development of the public administration. The ministries
are not very big and their task consists only of the typical model of staff work
— planning, coordination and program development. Practically independent
administrative departments are responsible for the following realization of
public programs, even though they are partly connected with the particular
ministries, e.g., in the issues/affairs/matters of the budget, etc. (Compare e.g.
Gustafsson 1980)

The effort to strictly separate the political and executive area is not only
typical of Scandinavian countries. In many European countries we can cur-
rently observe the process of creating special and very often private agencies,
which are empowered by the government to execute some of the services of

14 However these numbers also include employees of state corporations such as
railways or post.

39



the public administration. Thus the separation of political and executive area
of public administration has been the most frequent topic of a wide range of
administrative reforms in the last decades in Great Britain, the Netherlands
and other countries of the EU. Ministries keep performing the tasks of staff
work, but the sole realization of the public administration is frequently carri-
ed out by private or semi-public organizations.

In different European countries these organizations increasingly take
part in the execution of public administration. In the Czech Republic we call
them ‘non-governmental non-profit organizations’ (NNO).!"* The Czech go-
vernment even established a council of government for these organizations.
This division has its inherent logic, because in the Czech Republic there is
also a category of state non profit organizations with institutions fully funded
from the State Budget as well as institutions receiving contributions from the
State Budget especially in the field of education, social and health care and
therefore it is very important to distinguish between both categories of these
organizations.

Most of these state non-profit organizations are financed from the budget
and under the law they execute various tasks of public administration. The
Constitutional Court of the Czech Republic, the Scientific Academy, state
hospitals, schools, museums, theatres, etc. belong in this category. Apart from
these institutions funded from the State Budget there are also so-called in-
stitutions receiving contributions from the State Budget, which are not fully
dependent on the state funding, but they may have their own financial re-
sources. These are, for example, Universities and Colleges, various cultural
organizations etc.

Pavol Fri¢ and Martin Butora in their study ‘The Role of the Civil Sector
in Public Policy’ (Poticek et al 2005: 153-185) incline to the term: organi-
zation of the civil sector (OCS), which the authors characterize by means of
words such as institutional, private, self-administrative, autonomous, volun-
teer and ‘not dividing the profit.” Their legal organization may have the status
of unincorporated associations, foundations and funds, churches and spiritual
societies.

From the viewpoint of this paper we are, for the most part, interested in
beneficiary societies (or private non profit organizations), which are mainly

15 In professional literature we usually come across various different terms denoting
these organizations such as, e.g., civil sector, third sector, voluntary sector, non-
state organizations, informal sector, beneficiary associations, non-profit sector,
etc.
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formed to provide various public services. The law allows these organizati-
ons to run as a private business on condition that all the profit will be reinves-
ted in the development of the public services. The so-called OCS is nowadays
active in various fields, which were (at least in the communist countries) ex-
clusively in the control of the state in the past. This applied to culture, sport,
recreation, professional organizations, the environment, defence of rights,
education, social and health services, development of communities, etc. The
problems of the civil sector are nowadays a favourite topic in political science
and many authors deal with them in their studies. (Compare, e.g., Anheier
—Seibel 1990, Powell 1987, Salamon — Anheier et al 1999)

Apart from these clearly defined organizations, which participate in the
execution of public administration in many ways, there are also organiza-
tions, which stand on the edge of the state and the civil sector. In foreign
countries there are various terms used to denote these organizations, the most
frequent being the term QUANGO (Quasi Public Private Non-Governmen-
tal Organization), which are further divided into GONGO (Governmentally
Organized NGO) or BONGO (Business Organized NGO). (Ondrusek 1998:
13). The major difference between both basic types consists in their promo-
ter, in the former it is the government whereas in the latter it is a private bu-
siness organization.

The creation of QUANGO was caused by the effort of many European
governments to privatise some activities of public administration, because
it is based on the logic that it is cheaper to pay for a public service than to
run it on one’s own. Apart from the economic argumentation for creation of
QUANGQO, politicians do not speak about the fact that privatisation of the
public administration is being done in many cases in activities which have
been criticized'® by the society. The state often does not have any instruments
to solve these problems quickly. It is also worth mentioning that with the de-
velopment of QUANGO (especially in Great Britain) a new theory about the
“weakening of the state” is being developed in political science.

16 In order to ensure state political welfare the British, French as well as American
Governments hired security semi-military organizations, which operate in war
regions, such as, e.g., Iraq, the Democratic Republic of Congo. The main reason
for doing so is to dull the public opinion and artificially decrease the number
of killed soldiers. For example in official statistics there are only numbers of
killed American soldiers, whereas the numbers of other killed (not only American
citizens) members of semi-military organizations are not published. These para-
military organizations also carry out politically sensitive tasks, which could not be
easily justified by a democratic government.
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Another separate category in procedural public administration is the cre-
ation of a so-called corps of specialized administrative authorities. Within
this system highly specialized groups of people and officials are formed such
as, e.g., diplomats, financial inspectors, workers for internal auditing, army
officers, etc.. These corps are usually organized within special administrative
units in an effort to provide them with a great deal of autonomy so that, e.g.,
financial inspectors are not influenced by politics or other pressures. Someti-
mes, other mixed organizations are formed from these corps, such as, e.g., the
American Federal Trade Commission, which unites lawyers and economists.
The aim of these mixed organizations, which are also called multiple advoca-
¢y, is to join together the attitudes of two (or more) professional approaches
in complicated public decisions.

The introduction of this category of procedural public administration ena-
bles us to distinguish some of the tasks of public administration and various
agencies; however, it is very difficult to apply it in political practice. G. Peters
points out that the distinction between a staff and line department may give
rise to many political conflicts. Similar conflicts might exist even between the
members of a so-called corps and the political elites, who can (or try to) in-
terfere with their internal affairs (e.g., in the matters of appointing diplomats,
promoting or pensioning soldiers, etc.). It is especially in this category where
we can observe a very intensive conflict between the political and non-politi-
cal parts of public administration.

III. Clients’ Public Administration

As we have mentioned in the introduction in some countries the execu-
tive branch has decided on the creation of specific institutions of the public
administration whose main task is to satisfy the needs and interests of some,
clearly defined groups of the population.

According to G. Peters there are two main reasons why it is necessary to
form such institutions of the public administration. First they are supposed to
offer better services for specific groups of clients, especially those who have
some political influence, such as war veterans, urban population or farmers.
Second they should help and “control” the parts of population, which do not
have such political influence. As an example he mentions the native popula-
tion in the USA or foreign labourers. (Peters 2005: 160)
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It is obvious that creation of these institutions is very often politically
motivated, because the society tries to help both influential as well as non in-
fluential groups of population by means of the Executive. These groups have
either worked for the benefit of the state (war veterans, police officers), they
are politically influential (e.g., farmers in some countries) or have difficulty
finding their place in the society (e.g., ethnic and national minorities, foreign
labourers).

Czech politics has been struggling with the long-term social integration
of the Romany community. On the 17" of September 1997 the Czech gover-
nment issued a resolution creating a special Inter-governmental commission
for the affairs of the Romany community, which was renamed as a Council
of the Czech Government for the affairs of the Romany community in 2001.
This Council as its name implies is a standing advisory and initiatory body of
the government for the affairs of the Romany community.

In article 1, section 2 the status of the Council says that the aim of the
Council is to help the integration of the Romany community into the society.
It also says that it prepares and assesses sources for governmental decisions
and expresses its opinion to other bodies concerning the Romany community
and assesses the performance of the adopted decisions of the Government
concerning the Romany community. It also submits the information, sources
and suggestions for the enforcement of the Governmental policy within the
area of integration of Romany communities; it also ensures the coordination
between those responsible for realization of specific measures and perfor-
ming tasks resulting from resolutions of the Government and international
agreements.

It also gathers, analyses and assesses data of the development of the Ro-
many communities, and it processes general information about the Romany
communities at least once a year. The aim of the council is to actively coope-
rate with the non-state non-profit organizations, international organizations
that help with the integration of the Romany communities. When achieving
its aims the Council cooperates with regional and municipal self-administra-
tions and it serves as a consultative body dealing with the methodological
management of regional coordinators, Romany advisors and assistants au-
thorized by the state administration. The aim of the Council is to inform the
public of the problems of the Romany community and support education in
the Romany community. The Council disposes of responsibilities when dis-
tributing the finances assigned for special programs intended for the support
of integration of the Romany community and it also sends its members to the
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committees, which are in charge of distribution of these finances (Status of

the Council 1997)."7

The office, which is a part of the Governmental Body of the Czech Repub-
lic, is in charge of the Council. The Council has also formed its own Agency
for the social integration in the Romany regions and if necessary it can create
other committees to which it may invite external workers. Nowadays there
are three committees, namely ...'

Besides this Council there is also a separate Council of the Government
for ethnic groups as well as a Governmental committee for the disabled.
Apart from advisory bodies and committees, which are controlled directly,
the Governmental Office establishes advisory and labour groups such as, e.g.,
the Governmental Council for the elderly....

The Executive in the Czech Republic did not establish any particular pub-
lic institution, which dealt with the needs of the war veterans as in the USA or
France. The needs of war veterans in the Czech Republic have been satisfied
mostly by the Association of the War Veterans in the Czech Republic, which
can enforce and satisfy the needs of its members under the Act No. 170/2002
Coll. of 9" of April 2002."

The aforementioned Act defines the term war veteran and sets the tasks
and duties of the Ministry of Defence of the Czech Republic when satisfying
their needs (such as, e.g., free rent of the ministerial premises for the Associ-
ation of the Veterans, arranging the festivals for Veterans’ Day, founding and
managing homes for the veterans’ care, providing the war veterans and their
wives with financial contributions for stays at health resorts, providing the
veterans with luncheon vouchers etc.)

However, the clients’ public administration is not formed only as a self-
operating organization. Recently we have witnessed many cases when the
organizations of the public administration, created either for a purpose or for
performing an activity, form their own unions or authorities, which have their
own clients. In such cases there is a real danger of conflict between so-called
clients’ unions and the institutional protection of the particular interests of
other citizens.

17 Council of the Czech Government for the Affairs of the Romany Community.
Statute. www. Vlada.cz/scripts/detail.php?pgid=267

18 Charter, rules of order, activity of the Council, reports from their meetings as well
as other information about the Council are available on www.vlada.cz/cs/rvk/rzrk/
rzrk.html.

19 As amended by 190/2005 Coll., 70/2007 Coll. And 308/2008 Coll.
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For example in the organizational scheme of the majority of the Czech
Regional Authorities under the environmental and agricultural division there
is a department of forestry, game keeping and fishery. The fishery and game
keeping associations are the clients for these departments. These associations
may try to enforce the specific interests of their members at the expense of
generally accepted environmental policy. In such cases conflicts between the
clients’ group and general public interest may arise.?

In connection with the existence of these institutions created for the sa-
tisfaction of the needs of different clients’ groups G. Peters points out an
important fact. In the course of time these institutions come under the strong
influence of their clients and they gradually become their political instru-
ments in influencing the Executive. In fact these organizations have a dual
function. On the one hand they provide their clients with services; on the
other hand they act as their spokesmen in relation to the Executive. In return
these organizations require strong public support from their clients in times
of political conflicts. (Peters 2005: 160-161)

The contention mentioned above has its own logic. These organizations
exist only thanks to the activities, which they organize for different groups
of clients so they are naturally expected to transfer the claims of their cli-
ents on to higher administrative levels more actively than other organizations
of public administration. By transferring these claims or requirements these
organizations enforce the interests of their clients. However, as a political
spokesman for their clients the organizations also strengthen their political
influence and justify their own existence for the following years.

A partial or complete overlap of these organizations with the needs and
interests of their clients is one of the most frequent dangers of these organi-
zations of public administration for satisfying their clients’ needs. G. Peters
mentioned the case of the workers of the United States Forest Service (USFS),
whose main task is to regulate (protect) the use of forest resources. These
workers wrestle with the interests of the local commercial groups, which na-
turally aim at large profits when using the forest resources for commercial
purposes. Changes are made every two years so that the USFS workers do not
gradually identify with the interests of the clients’ group (local commercial
group). (Peters 2005: 163-164)

20 Here we are reminded of generally well-known problems concerning hunting
in private forests, using foxes for training of hunting dogs, or quotas for game
shooting. However, similar problems can also be found in other countries, such
as, e.g., the long-term problems with fox hunting in Great Britain.
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The clients’ public administration is quite specific within the system of
public administration; however, thanks to a clearly defined group of clients
there are not many problems with the precise definition of the clients whose

interests are protected.

IV. Public Administration by Purpose

The creation of the institutions based on cause or the reaching of a certain
aim is the substance of the public administration by purpose. A wide range
of these institutions is mixed with other categories mentioned above because
some of these institutions can be placed in various categories. G. Peters po-
ints out that a typical example is the Ministry of Agriculture. This ministry is
created because it aims to enforce the agricultural policy of the Government.
However, at the same time we can pose a question whether or not this institu-
tion of the public administration aims to satisfy the needs of a certain group
of clients, namely farmers. (Peters 2005: 162)

For example the Ministry of Agriculture in the Czech Republic can be
placed in multilevel public administration thanks to its decentralized structu-
re (the existence of agricultural agencies and land authorities, which carry out
a wide range of duties set by the Ministry of Agriculture), or it can belong
to procedural public administration thanks to the existence of many specific
departments which perform specific activities.

However, when dealing with this category we must pose a question:
‘where do the organizational purposes as well as the purpose for the creation
of this type of institution come from?’ Are they created automatically without
political decision or are they the result of important political decisions? It is
not easy to answer this question. According to the theory of the functioning of
political systems it is clear in a number of cases that the aggregation of inte-
rests and the needs of the society forces the political elites (the Government)
regardless of their ideology to create a certain institution of the public admi-
nistration whose main task is to react to the specific needs of the society.

The existence of the Employment Agency in the Czech Republic after
the year 1989 caused by the high unemployment rate during the period of
economic transformation is a typical example. The non-existence of the
Employment Agency before 1989 resulted from communist government poli-
cy, which kept artificial employment so that everybody had the right to work.'

1 However, people not only had the right to work, rather it was their duty. Those who
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It is obvious that the Employment Agencies will exist as long as they fulfil
their main purpose, i.e., providing help (e.g., re-qualification programs for
job-seekers) and looking for jobs for the unemployed.

However, we can also observe the creation of institutions of public ad-
ministration created by purpose, which are based only on the ideology of the
political parties in the government such as, e.g., the Office for the Documen-
tation and Investigation of the Crimes of Communism?, or the Office for the
Study of Totalitarian Regimes.> Thus these institutions can be cancelled in
case of alteration of the political power (such as, e.g., the victory of the Social
Democratic or Communist Parties).

Many authors take notice of an important fact that some organizations
of public administration by purpose gradually change or broaden their aims
and purpose for their existence. (Downs 1967, Mohr 1973, Bohtemeier 2000)
These changes are possible thanks to the legislators and the Government itself,
the definition of the purpose of the institutions being very often general and
ambiguous. Because of this the management of the particular institutions are
free to interpret and define the activities of their institution. The activity can
be gradually regulated or broadened without limitation according to the needs
of the management. Thus in public administration we can frequently come

avoided employment could have been (and they were) prosecuted for parasitism.

2 The Office for the Documentation and Investigation of the Crimes of Communism
was created by the decision of the Ministry of the Interior in 1995 when the Office
for the Documentation and Investigation of State Security Activities and the
Center of Documentation of Illegality of Communist Regime were united. Since
January 1* 2002 the Office for the Documentation and Investigation of the Crimes
of Communism has been part of the criminal police (Act N. 284/1991 Coll. On the
Police of the Czech Republic). The main task of the Office for the Documentation
and Investigation of the Crimes of Communism is to reveal and prosecute the
crimes committed in the period 1948-1989...7???

3 The Office for the Study of Totalitarian Regimes was created on the base of Act
N. 181/2007 Coll. on the Office for the Study of Totalitarian Regimes and on
Archives of Security Branches/Units and on Amendments to some Acts. According
to section N. 4 of this Act the Office investigates and assesses impartially the
period of the communist totalitarian rule... analyzes the causes and the way of
destruction of democratic regime/rule... documents the domestic and foreign
citizens’ participation in the support of communist regime... gains and makes
accessible documents describing the communist period... turns the documents
into electronic form, documents/records crimes, provides the public with the
results of its activity, cooperates with scientific, cultural institutions.....
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across cases when the institutions are suddenly active in the fields which do
not fall within their areas of responsibility according to public opinion.

As G. Peters points out we can observe a tendency of a gradual move
from the realization of public administration aims to the satisfying of private
needs. This happens in the institutions by purpose almost without the notice
of the public and the political elites. Even though a particular organization
was formed with the aim to satisfy certain needs of the society, the struggle
for survival as well as possible future development of the organization can
completely replace the original aims. (Peters 2005: 163)

This claim has its own logic. When creating an institution by purpose its
members are at first keen on fulfilling its main aims and interested in its futu-
re development. Nevertheless in the course of time the employees get tired,
stereotypical and cynical as their original ideals are met with the hard reality
of the political practice. Thus, instead of the original purposes of the insti-
tution, the employees struggle to satisfy their own needs and survival of the
organization. Their aim is to keep the organization “alive” (and thus keeping
the position for themselves) strengthen the importance of the organization
and increase the budget (for increasing salaries) and finally fulfil the original
purpose or a similar one that will strengthen the importance and the position
of the organization. (Peters 2005: 163)

In political practice we may frequently encounter the effort of some insti-
tutions by purpose to publicly present themselves, consolidate their position
and justify their existence in this way. The Office for the Study of Totalitarian
Regimes drew the attention of many domestic as well as foreign mass media
on the case of Milan Kundera. The office published a police record, which
claimed that Kundera had denounced a foreign agent Miroslav Dvoracek. M.
Kundera denied this accusation and witnesses (especially the police investi-
gator Alois Pasek) proved that the accusation against M. Kundera could have
been false.

The fact that the Office for the Study of Totalitarian Regimes published
such unreliable information completely discredited one of its main purposes
(to impartially inform the public about the period of the communist regime
in our country). Specialists discuss the real purpose for publishing such in-
formation saying that it might have been published in order to strengthen and
justify the position of the Office for the Study of Totalitarian Regimes which
has been challenged many times.
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Fast social development has a big influence on the institutions of the pu-
blic administration. Very often these institutions are not able to react to this
development. Thus we can observe an interesting paradox when the institu-
tions follow their original purposes while the society expects the institutions
to achieve quite different aims, which would correspond to the current social
situation.

State administration in colonial countries, which have become politically
independent can be used as a typical example. This administration is usually
transferred into the new post-colonial states, not being prepared for the social
programs and policy of the new governments. In many cases the represen-
tatives of the state administration act in a hostile manner towards the new
political elites usually for ideological reasons.

For example many representatives of current African state administration
gained education and experience during the colonial period and thus they
ideologically identified with the colonial powers. Their natural conservatism
(the defence of their social position) conflicts with the revolutionary de-
mocratic powers, which are becoming the leaders of the African independent
states. The same situation was in the former Czechoslovakia after 1989 when
the original (pro-communist) state administration became the foundation of
a new democratic system changing its character very slowly--leaving their
communist ideals slowly behind.

Keeping ‘alive’ the institutions, which no longer fulfil their original pur-
pose, has been a large social problem nowadays. It is obvious that their exis-
tence is curtailed only rarely.long-term political relations and contacts as well
as the efforts to keep the positions of the employees at all costs lead to the
survival of these institutions and to the search for their new purposes. Cancel-
ling these institutions may become a sensitive and difficult political issue and
may even result in a dissatisfaction of certain professional groups or lobbies
(e.g., trade unions).

As an example we can mention the transformation of the former minis-
tries for the administration of colonies, which, in the course of time, were
transformed into the offices for foreign development and aid for undeveloped
countries.... In connection with the Czech Republic we can mention, e.g.,
the fact that our country became the part of the Schengen system, which is
reflected in the change of the purpose of the existence of the Customs Office,
which obtained new responsibilities so that it could exist in the future.
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Apart from institutions for a certain purpose, which are created without
any time limitation, we can also come across so-called short-term institutions
for a certain purpose created for a certain period of time to fulfil a specific
purpose within a limited time. As an example we could mention Consolidati-
on Bank or the Czech Consolidation Agency, which was originally in charge
of the administration and sale of problematic assets transferred from banks
and other financial institutions. Moreover the Czech Consolidation Agency
is also a good example of an institution (for a purpose), which struggled for
survival, trying to broaden its purpose activities.*

In his study G. Peters mentions another example of institutions whose task
is to coordinate the activities in certain areas of politics where there are more
organizations with certain tasks, none of them having a leading position. As
an example he mentions formation of the function of drug coordinator (Drug
Czar) or coordinator for the fight with AIDS (AIDS Czar) in the USA. (Peters
2005: 164) The office of the coordinator for the fight against terrorism, which
has been discussed for a long time in the USA, would probably rank among
the above-mentioned coordinators. It would also cover the activity of the
FBI, CIA and other American federal security agencies, which are supposed
to fight with terrorism. The formation of a similar coordinative institution has
also been discussed in the Czech Republic.

Creation of inter-departmental commissions, or joint commissions among
different departments of one ministry, is a special type of similar organiza-
tion intended for solving specific matters. In France there are three levels of
similar joint commissions — state administration, ministerial and presidential.
Unlike in the above-mentioned types of coordinators with clearly defined
competencies and powers, the commissions are focused on negotiation and
exchange of information. Different groups of ministerial or presidential advi-
sors could also be placed into this category. However, these are not the typical
groups of advisors known from the Czech political environment, but rather
commissions consisting of state administration professionals in the specific
fields of public interest.

As we have pointed out public administration for a purpose includes va-
rious types of institutions, which gradually change their purpose (of their
existence). Apart from clearly defined institutional purposes we can come

4 According to http:/firma.maxportal.cz/detail/ceska-konsolidacni-agentura
the Czech Consolidation Agency provided accommodation, software, projects,
creation and operation of information systems, assessing property etc. Most of the
above-mentioned activities have nothing in common with the original purpose for
which the Czech Consolidation Agency was created.
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across institutions for a purpose, which are formed ad hoc in order to address
specific public interests. Many of them differ in their short-term or long-term
character. Various coordinating as well as negotiating commissions and insti-
tutions also belong to this category. Their aim is to associate the professionals
from different levels of the state (or even the private sector) in order to solve
specific political problems.

Conclusion

The four basic organizational models of public administration, which have
just been analysed, offer a new view of the research of public administration
institutions. From the viewpoint of political science we can observe intere-
sting similarities among these organizational models within a single state , or
there are many opportunities for comparative analysis of these models within
the member states of EU.

When doing the research of public administration the political scientists
should stop focusing only on the favourite topics of public administration
arrangement (in specific states), such as centralization, decentralization and
different state forms (unitary states, federations, confederations), or exami-
nation of local governments.

The above-mentioned organizational models have shown us other in-
teresting possibilities of research from the viewpoint of political science.
However these possibilities have been neglected or completely disregarded
so far. The research could reveal the laws governing the conduct of public
administration institutions, their creation, development and strong tendency
towards keeping their existence. With the help of a comparative approach it is
possible to watch the conduct of these institutions in different kinds of public
administration and possibly form new hypotheses, which would take another
step towards a greater knowledge of public administration institutions.
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Radné opravné prostiedky ve spravnim Fizeni — vybrané
otazky

Monika Horakova

,,Opravné Fizeni spravni je ta cast spravniho rizeni, ve které dochazi k pre-
zkoumavani rozhodnuti spravnim organem. Podnétem jsou opravné prostred-
ky, tj. podani ucastnikii Fizeni, na zaklade nichz ma byt dosazeno zruseni nebo
zmény napadeného rozhodnuti, které mohou byt radné nebo mimordadné. !

Radné opravné prostiedky jsou v dispozici ucastnika fizeni a miize jich
byt pouzito? proti rozhodnuti, ktera dosud nenabyla pravni moci. Podle
spravniho fadu mezi né fadime odvolani, rozklad, odpor proti pfikazu a také
namitky, at’ uz v ramci spravni exekuce ¢i v souvislosti s vykonem spravniho
dozoru. Naproti tomu mimoiadné opravné prostfedky sméfuji proti pravo-
mocnym rozhodnutim a podle jiz zminéného spravniho fadu jde o zadost
udastnika o povoleni obnovy fizeni.?

Spravni fad ovSem opravné prostiedky na fadné a mimotadné vyslovné
nedéli, setkdme se zde s vymezenim ,,opravného prostfedku ¢i prostredku
ochrany®. Obratime-li v§ak nasi pozornost k soudnimu fizeni spravnimu, zde
se uz pojem opravny prostiedek vyskytuje, zejména v souvislosti s pfipust-
nosti spravni zaloby proti rozhodnuti spravniho organu*

Podle § 81/1 Spravniho tadu muize Ucastnik proti rozhodnuti podat od-
volani, pokud zdkon nestanovi jinak. Ustanoveni § 27 spravniho fadu, které
upravuje problematiku ucastniki fizeni stanovi, Ze ne proti kazdému rozhod-
nuti vydanému v priibéhu spravniho fizeni se mohou odvolat v§ichni G¢astni-
ci, napf. nékterd procesni rozhodnuti se oznamuji jen nékterym ucastnikiim,

1 Hendrych, D. Pravnicky slovnik, 2. rozsitené vydani. Praha: C.H.Beck, 2003. s.
574

2§ 73 spravniho fadu

3  Mikule Vladimir, Radné opravné prostiedky podle nového spravniho fadu,
in Novy spravni fad, zékon ¢. 500/2004 Sb. ACT of 24 th June 2004 Code of
Administrative Procedure. Praha: ASPI, a.s., 2005, str. 153, dale srovnej Skulova,
Sona, Pricha, Petr, Havlan, Petr, Kadecka, Stanislav, Spravni pravo procesni,
Praha, EUROLEX BOHEMIA s.r.0., 2005, str. 188

4 Mikule Vladimir, Radné opravné prostiedky podle nového spravniho fadu, in Novy
spravni fad, zakon ¢. 500/2004 Sb. ACT of 24 th June 2004 Code of Administrative
Procedure. Praha: ASPI, a.s., 2005, str. 152,taktéz je tieba jeste v této souvislosti
poukazat ne podminku vyc€erpani fadnych opravnych prostiedkt
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ostatni se o nich pouze vyrozumi, jedna se napf. usneseni o ustanoveni opa-
trovnika. V téchto ptipadech nemohou podat odvolani vSichni uc¢astnici, ale
jen ti, kterym se piislusné rozhodnuti — usneseni oznamuje. Lze dovodit, Ze
jde o projev zasady procesni ekonomie.’

Zakon v nékterych piipadech moznost podat odvolani pfimo vylucuje.
Spravni fad stanovi, ze nelze podat odvolani napf. proti usneseni, které se
pouze poznamenda do spisu (§76/5 spravniho fadu), proti rozhodnuti odvo-
laciho organu (§91/1spravniho fadu), proti opatfeni obecné povahy (§173
spravniho fadu) ¢i proti rozhodnuti o vylouceni odkladného uc¢inku rozhod-
nuti (§85/4 spravniho fadu). Nelze opomenout specialni pravni tpravu.¢

Spravni fad uvadi moznost podat ,,odvolani proti rozhodnuti, tedy i pro-
ti usneseni,” a vymezuje také situace opacné. Odvolat se tedy nemize ten
udastnik spravniho fizeni, ktery se prava na odvolani vzdal.® Ma-li tento
ukon pozadovanou formu, spravni organ nerozhoduje o jeho pfijeti ¢i ne-
ptijeti, pouze registruje jeho existenci. Odvolat se dale nemize také ten,
kdo sv¢ jiz podané odvolani vzal zpét podle §81 odstavce 3 spravniho fadu.
»Zpetvzeti odvolani® je, stejné jako vzdani se odvolani, ikonem, ktery sme-
fuje vaéi spravnimu organu a jeho nasledkem je zastaveni fizeni® a nabyti
pravni moci rozhodnuti.

5 Srovnej Vedral Josef, Spravni fad — komentaf, BOVA POLYGON, 1. vydani,
Praha, 2006, 1048 stran, str. 483 a Mikule Vladimir, Radné opravné prostiedky
podle nového spravniho fadu, in Novy spravni fad, zékon ¢. 500/2004 Sb. ACT of
24 th June 2004 Code of Administrative Procedure. Praha: ASPI, a.s., 2005, str.
156-157

6 J. Vedral uvadi napt. z.¢. 231/2001 Sb., v platném znéni, o provozovani
rozhlasového a televizniho vysilani, kde § 66 stanovi, ze proti vyroku rozhodnuti
Rady pro rozhlasové a televizni vysilani, kterym se zamita zadost o udéleni licence,
rozhodnuti o odnéti licence, o neprodlouzeni licence, rozhodnuti o odmitnuti
registrace, zruSeni registrace a rozhodnuti o sankci je mozné napadnout zalobou
podle soudniho fadu spravniho (Rada je tzv. nezavisly spravni ufad, ktery nema
nadfizeny spravni organ a zaroven nelze pouzit rozklad, protoze neni ustfednim
spravnim ufadem).

7  Vedral Josef, Spravni fad — komenta¥, BOVA POLYGON, 1. vydani, Praha, 20006,
1048 stran, str.486, viz § 67 spravniho fadu a srovnej § 76 spravniho fadu; je nutno
vzit v uvahu také fikci (domnénku) vydéani spravniho rozhodnuti, predevsim
v souvislosti s neCinnosti spravniho organu. Jedna se o fikce pozitivniho nebo
negativniho spravniho rozhodnuti

8 Srovnej Vedral Josef, Spravni fad — komentaf, BOVA POLYGON, 1. vydani,
Praha, 2006, 1048 stran, str.487 a § 37 spravniho fadu

9 Rizeni se zastavuje dnem zpétvzeti odvolani, pravni moci rozhodnuti nabyva
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Rozklad ve sprdvnim fizeni je fadnym opravnym prostfedkem proti roz-
hodnuti ustfednich spravnich uradi vydanych v prvnim stupni. O rozkladu
rozhoduje vedouci takového Gfadu na névrh jim zfizené zvlastni komise (tzv.
rozkladova komise)“.!° Rozklad byl nejprve povazovan za podani ¢isté nefor-
malniho razu, tedy pravné nezakotvené v upraveé spravniho fizeni z r. 1928,
kterym se ucastnik spravniho fizeni snazil o zménu prvoinstanéniho, podle
né¢j vécné nespravného rozhodnuti. Zakon €. 71/1967 Sb., o spravnim fizeni
(spravni tad) jiz v § 61 institut rozkladu upravoval, a to jako fadny opravny
prostiedek proti prvoinstanénimu rozhodnuti ustfedniho organu statni spra-
vy.!!

Zakon ¢. 500/2004 Sb., platny spravni fad, rozklad zakotvuje v § 152. Je
povazovan za fadny opravny prostredek, a to vedle odvolani, odporu a ndmi-
tek.'? Uprava je zafazena do &asti tieti, hlavy VII. spravniho fadu, do okruhu
zvlastnich ustanoveni o piezkoumdvani spravnich rozhodnuti, nikoli do ¢asti
druhé, k problematice fizeni odvolaciho.'

Odvolanim lze napadnout vyrokovou ¢ast rozhodnuti, protoze jen ta je,
jak tvrdi doc. Mikule,'* schopna nabyt materialni pravni moci, ¢i jednotlivy
vyrok nebo jeho vedlejsi ustanoveni. Odvolani proti odivodnéni rozhodnuti
je nepiipustné.!s

dnem nasledujicim

10 Hendrych, D. Pravnicky slovnik, 2. rozsitené vydani. Praha: C.H.Beck, 2003. s.
852

11 Mikule, V. Radné opravné prostiedky podle nového spravniho fadu. In. Novy
spravni fad, zakon ¢. 500/2004 Sb., Act of 24 th June 2004 Code of Administrative
Procedure. Praha: ASPI, a.s., 2005. s.169

12 Réadny opravny prostiedek je v dispozici tlastnika fizeni a mize byt pouzit
proti tém rozhodnutim, ktera dosud nenabyla pravni moci. Podle platné pravni
upravy jde o odvolani, rozklad, odpor proti ptikazu a namitky, a to v ramci
spravni exekuce nebo v souvislosti s vykonem dozoru. Vice k charakteristice
opravnych prostfedkd Horakova, M. Opravné prostfedky ve spravnim fizeni —
vybrané otazky souvisejici s institutem odvolani podle spravniho fadu. In Sbornik
ptispévki z konference Monseho olomoucké pravnické dny 2007. Olomouc:
Univerzita Palackého v Olomouci, 2008.s. 347-348

13 Srovnej § 152 odstavec 4 spravniho fadu

14 Mikule Vladimir, Radné opravné prostiedky podle nového spravniho tadu,
in Novy spravni fad, zékon ¢. 500/2004 Sb. ACT of 24 th June 2004 Code of
Administrative Procedure. Praha: ASPI, a.s., 2005, str. 160

15 Mikule Vladimir, Radné opravné prostiedky podle nového spravniho tadu,
in Novy spravni fad, zékon ¢. 500/2004 Sb. ACT of 24 th June 2004 Code of
Administrative Procedure. Praha: ASPI, a.s., 2005, str. 161
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Odpvolatel také muze byt vyzvan k upiesnéni rozsahu napadeni rozhod-
nuti, a to, ktery konkrétni vyrok napada. Jestlize neni rozsah upfesnén, ze
zakona plati, Ze se odvolatel domaha zruseni celého rozhodnuti, tedy vSech
vyrokl a vSech vedlejsich ustanoveni. Pokud odvolatel napada pouze cast
vyroku nebo vedlejsi ustanoveni, zbytek vyrokové ¢asti, se kterou netvori
napadena nedilny celek a vedlejs$i ustanoveni, které odvolanim napadeny
nebyly, nabyvaji pravni moci. Celé rozhodnuti tak ¢astecné nabyva pravni
moci, a to pfedevsim v fizeni o zadosti, kde je jen jeden zadatel ¢i tim nemtize
byt zptisobena tjma nékterému z ucastnikii fizeni a umoziuje li-to povaha
véci. Neuplatni se, napadne-li byt’ i jen jeden z ucastnikil rozhodnuti v celém
rozsahu anebo neuvede, v jakém rozsahu rozhodnuti napada '

V odvolani odvolatel uvede, v ¢em spatfuje rozpor napadené¢ho vyroku
s pravnimi pfedpisy i v souvislosti se zdkladnimi zadsadami €innosti organiti
vefejné spravy vymezenymi ve spravnim fadu'’, ¢i nespravnost rozhodnuti
nebo ptedchazejiciho fizeni. Odvolaci spravni organ prezkoumava napade-
né rozhodnuti z hlediska vécné spravnosti jen v rozsahu namitek uvedenych
v odvolani, jinak, v celém rozsahu jen tehdy, vyzaduje-li to vefejny zajem.'

Odvoléni je pojimano jako obecné podani, musi tedy obsahovat zdkonem
predepsané nalezitosti podani. Pokud vykazuje vady nebo je netiplné, spravni
organ je pomuze odvolateli odstranit nebo k jejich odstranéni vyzve. Lhita je
zachovand uz tim, ze odvolatel odvolani podal, bez ohledu na to, Ze ma vady,
ani nemusi byt oznaceno jako odvolani, poddni se posuzuje podle obsahu, ni-
koli podle ndzvu, musi byt ale jednoznacné a z jeho obsahu jisté, ze obsahuje
vyslovny nesouhlas G¢astnika s vydanym rozhodnutim®

Obecna lhtita pro podani odvoléani je 15 dnii ode dne, kdy bylo rozhodnuti
udastnikovi oznameno, zvlastni zdkony mohou stanovit Thiity odli§ng.?

Rozhodnuti se oznamuje?! vétSinou obvyklym zpisobem, tedy doruce-
nim stejnopisu pisemného vyhotoveni rozhodnuti do vlastnich rukou anebo
ustnim vyhladSenim. Mtize byt jesté provedeno, tam, kde to zakon umoziuje,
vetejnou vyhlaskou. Pro béh lhiity plati, Ze v pochybnostech se lhiita pova-

16 Srovnej Vedral Josef, Spravni fad — komentat, BOVA POLYGON, 1. vydani,
Praha, 2006, 1048 stran, str. 494

17 Viz §§ 2-8 spravniho tadu

18 Jde o projev zasady koncentrace

19 Srovnej Mikule Vladimir, Radné opravné prostiedky podle nového spravniho
fadu, in Novy spravni fad, zakon ¢. 500/2004 Sb. ACT of 24 th June 2004 Code of
Administrative Procedure. Praha: ASPI, a.s., 2005, str. 161

20 §§ 83—84 spravniho tadu

21 Srovnej § 72 a § 19 spravniho fadu

58



zuje za zachovanou, pokud se neprokaze opak, v ptipadé¢ zmeskani lhity je
mozné pozadat o prominuti zmeskani tkonu.?? Odvolani 1ze ov§em podat az
poté, co bylo rozhodnuti vydéano, pokud ucastnik poda odvolani ,,pfedem®,
ma se za to, Ze bylo podano prvni den odvolaci lhity.*

Samotny spravni fad, i obecné prezentované teorie** vymezuji v této
souvislosti 3 mozné situace: 1. rozhodnuti je opatieno fadnym poucenim
o opravném prostiedku, 2. rozhodnuti bylo fadn€ oznameno, pouceni o oprav-
ném prostiedku chybi anebo je nespravné, toto 1ze napravit prostiednictvim
opravného usneseni a 3. rozhodnuti bylo vydano, ale t¢astnikovi nebylo fad-
né 0znameno

Pouceni o opravném prostiedku je obligatorni soucasti rozhodnuti. Chy-
bi-1i nebo je netiplné nebo nespravné, odvolani lze podat do 15 dnti ode dne
oznameni opravného usneseni, pokud bylo vydano, nejpozdéji vSak do 90
dnti ode dne oznameni rozhodnuti.

V pripadé, ze tcastniku fizeni podle § 27/odstavee 2 a 3 nebylo spravni
rozhodnuti oznameno viibec, mtize takovy tcastnik podat odvolani v subjek-
tivni lhate 30 dnd ode dne, kdy se o vydani rozhodnuti dozvédél a soucasné
se dozveédél i o teSeni otazky, o které se rozhodovalo. Objektivni lhita je
v tomto pfipadé | rok ode dne, kdy bylo rozhodnuti ozndmeno poslednimu
z Ucastnikt fizeni, kterym ho spravni orgdn oznamil.

Na tcastniky podle § 27 odstavec 1 spravniho fadu se nevztahuje subjek-
tivni ani objektivni lhiita, odvolaci lhtita za¢ina bézet az ode dne oznameni
spravniho rozhodnuti

Neoznameni rozhodnuti se ale nemtize dovolavat ten ucastnik, ktery se
s jeho obsahem prokazatelné sezndmil, coz musi spravni organ byt schopen
prokézat. Na takového ucastnika se hledi tak, jako by mu spravni organ roz-
hodnuti dorucil, ale s chybé&jicim pou€enim, lhtita pro podani odvolani je 90
dnti ode dne, kdy se s rozhodnutim prokazatelné seznamil, s tim, Ze v po-
chybnostech se lhiita povazuje za zachovanou.?

22 Srovnej § 40 a § 41 spravniho fadu

23 Vice Vedral Josef, Spravni fad — komentai, BOVA POLYGON, 1. vydani, Praha,
2006, 1048 stran, str. 500

24 Vice Mikule Vladimir, Radné opravné prostiedky podle nového spravniho fadu,
in Novy spravni fad, zékon ¢. 500/2004 Sb. ACT of 24 th June 2004 Code of
Administrative Procedure. Praha: ASPI, a.s., 2005, str. 158-159

25 Vedral Josef, Spravni fad — komenta¥, BOVA POLYGON, 1. vydani, Praha, 20006,
1048 stran, str. 500-502

26 Byla zvySena ochrana prav nabytych v dobré viie, ale spravni organ je naopak
povinen dbat ochrany vefejného zajmu a bude se pifedevsim hledat kompromis ¢i
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V¢asné a piipustné odvolani ma suspenzivni a devolutivni G¢inky?’

Devolutivni u¢inky spocivaji v pfechodu pfislusnosti k rozhodnuti o od-
volani na nejblizsi nadtizeny spravni organ.

Suspenzivni ucinky - v€as podanym a piipustnym odvoldnim nenastava
pravni moc, vykonatelnost ani jiné G¢inky rozhodnuti. V¢as podané odvolani
je takové, které je podano ve 1huté stanovené zakonem, v pochybnostech se
lhiita povazuje za zachovanou, dokud se neprokaze opak. suspenzivni u¢inek
ze zakona nenastupuje u odvolani proti usneseni, proti rozhodnuti o ulozeni
povinnosti na misté a proti rozhodnuti o nafizeni pfedbézného patteni. sus-
penzivni ucinek mize byt rovnéz spravnim organem vyloucen ze zakonem
stanovenych diivodl a zékonem stanovenym zptsobem, vyrok o vylouceni
odkladného ucinku je soucasti rozhodnuti ve véci (/. jestlize to naléhave vy-
Zaduje verejny zdjem, 2. hrozi — li vaznd ujma nékterému z ucastnikit /spravni
organ Setii prava nabyta v dobré vire i opravneéné zajmy osob, kterych se ¢in-
nost spravniho organu tyka/, 3.na zadost ucastnika, neplati ovsem, pokud by
tim vznikla vjma jinym ucastnikiim nebo to neni ve verejném zdjmu) ¢ Také
v ptipadé opozdéného odvolani mize byt podana zadost o prominuti zmes-
kani odvolaci lhtty a spravni orgdn miize z divodti ochrany prav nabytych
v dobré vife, opravnénych zajmt zadatele nebo ochrany vetejného zajmu
vyloucit odkladny ucinek odvolani. Suspenzivni ti€inek ale nelze vyloucit u
odvolani podaného proti rozhodnuti o ulozeni potadkové pokuty.

Odvoléni se podava u toho spravniho organu, ktery rozhodnuti, proti kte-
rému odvolani smétuje, vydal. Jde bud’ o spravni ufad ¢i organ uzemniho
samospravného celku %

Pokud ucastnik nemutize z vaznych dtvodi ucinit podani u vécné a mistné
ptislusného spravniho organu, je mozné podat odvolani piimo u odvolaciho

jejich optimalni vzajemny pomeér, to vSe s ohledem na pravni normu

27 Srovnej Mikule Vladimir, Radné opravné prostiedky podle nového spravniho
fadu, in Novy spravni fad, zakon €. 500/2004 Sb. ACT of 24 th June 2004 Code of
Administrative Procedure. Praha: ASPI, a.s., 2005, str. 159 a dale srovnej Skulova,
Sona, Pricha, Petr, Havlan, Petr, Kadecka, Stanislav, Spravni pravo procesni,
Praha, EUROLEX BOHEMIA s.r.0., 2005, str.191; §§85 spravniho tadu

28 V této souvislosti povazuji za nutné zminit rovnéz institut tzv. predbézné
vykonatelnosti. Jde o zvlastni pfipady stanovené zdkonem, kdy nenastupuje
odkladny ucinek. Pokud je v rozhodnuti ulozena povinnost plnit, predbézna
vykonatelnost nastupuje uplynutim lhity k plnéni,a rovnéz upozoriuji, ze
vykonatelné rozhodnuti je exekuc¢nim titulem, vice téz Vedral Josef, Spravni rad
— komentat, BOVA POLYGON, 1. vydani, Praha, 2006, 1048 stran, str. 508-509

29 Nemuze jit o jejich organizacni ¢asti
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organu, ale pii zachovani zdkonem stanovené lhity. Tento je bezodkladné
postoupi pfislusnému spravnimu orgénu.

Spravni organ ¢i spravni ufad nepiihlizi k novym skute¢nostem a navr-
htim, které jsou uvedeny v odvolani nebo které odvolatel uplatni v pribéhu
odvolaciho fizeni, jde o posileni principu koncentrace fizeni ve vztahu k od-
volateli. ** Zamyslime-li se nad dal§im postupem spravniho organu, musime
predevsim zdlraznit institut autoremedury, tak, jak je upraven v § 87 sprav-
niho fadu. Jde o vyjimku ze zasady dvouinstancnosti fizeni, kdy o podaném
odvolani miize rozhodnout ten spravni orgéan, ktery napadené rozhodnuti vy-
dal. Rozhodnuti bud’ muze zrusit, a to zcela nebo z¢asti nebo zmeénit, ovSem
za podminky:

1. Ze pln€ vyhovi odvoléni a Ze

2. takovym rozhodnutim nemuze byt zplsobena Gjma zadnému
z ucastnikil fizeni, ledaze by vyslovili se zménou ¢i zrusenim
jednoznacny souhlas.

I proti takovémuto rozhodnuti je mozné se odvolat, je totiz povazovano
za rozhodnuti prvni instance.

Pokud nebylo mozno rozhodnout o odvolani v rezimu autoremedury, pie-
da spravni organ, ktery napadené rozhodnuti vydal, spolu se svym stanovis-
kem do 30 dntl od doruceni odvolani odvolacimu spravnimu organu. Lhuta
pro rozhodnuti po¢ina béZet dnem doruéeni odvolani pfislusnému organu.?!
Zvlastni situace nastava v piipadé, ze bylo podano odvolani, které je pova-
zovano za nepiipustné a opozdéné. V tom pfipad¢ spravni organ 1. stupné
preda spis do 10 dnil od doruceni odvolani odvolacimu organu spolu se sta-
noviskem o jeho nepfipustnosti a opozdénosti. Timto stanoviskem vSak neni
odvolaci organ vdzan. Ten muze rozhodnout, Ze odvolani bylo podano fadné
a vcas, vrati véc tedy spravnimu organu 1. stupné, ktery napadené rozhodnuti
vydal, aniz meritorné véc posuzoval.

Nastupuje predevsim devolutivni G¢inek odvolani, pfisluSnost rozhodo-
vat pfechazi zsadné na nejblize nadiizeny spravni organ®

1. rozhodnuti vydand organy obci (samostatnd i pienesend
pusobnost) ve spravnim fizeni pfezkoumavaji krajské trady,
ptip. zvl. orgény kraje, pokud zakon nestanovi jinak

2. krajské tfady jako odvolaci rozhoduji pfedevS§im o odvolanich
proti rozhodnutim obecnich utada (II., III) a proti rozhodnutim

30 Jde o § 86 spravniho fadu s vazbou na § 82 odst. 4 spravniho fadu

31 Vice Vedral Josef, Spravni fad — komentat, BOVA POLYGON, 1. vydani, Praha,
2006, 1048 stran, str.519

32 Vyjimkou je institut autoremedury, o kterém jsem se jiz v textu zminovala
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zvlastnich orgdnii obci a komisi rad obci poveérenych vykonem
statni spravy (prestupkova komise)
3. rozhodnuti organti kraje v pfenesené pusobnosti ve spravnim
fizeni prezkoumavaji vécné ptislusna ministerstva
4. rozhodnuti krajského ufadu ve spravnim fizeni ve vécech
patficich do samostatné pisobnosti kraje pfezkoumava jako
odvolaci organ ministerstvo vnitra
specidlni uprava: statutdrni mésta a hlavni mésto Praha
6. odvolaci organy v piipad¢ specializovanych spravnich trad
a) ministerstva
b) dalsi tstfedni organy statni spravy, v jejichz ¢ele neni ¢len
vlady
c) spravni ufad s celostatni ptisobnosti podfizeny ministerstvu
d) tzemni spravni ufad>
Rizeni o rozkladu vykazuje nékolik odlignosti od fizeni odvolaciho. Pie-
devsim jde o tcinek devolutivni. Ten, narozdil od t¢inku suspenzivniho, ne-
nastupuje. Rozhodovani nelze pfenést na instancné nadiizeny organ, protoze
takovy neexistuje.** Pro vymezeni Gstfednich spravnich ufadt pouzijeme
ustanoveni § 1 zdkona €. 2/1969 Sb., o zfizeni ministerstev a jinych Ustfed-
nich organi statni spravy CR, v platném znéni. Jsou to predeviim minister-
stva, tedy Ustfedni organy statni spravy, v jejichz cele stoji ¢len vlady a dale
jiné ustedni organy statni spravy, které nejsou ve vztahu podiizenosti k mi-
nisterstvu.®
Problematické se také jevi uplatnéni zdsady dvojinstancnosti fizeni.
O rozkladu rozhoduje ministr nebo vedouci jiného ustiedniho spravniho ufa-
du. Vzdy jde o osoby s pfimou vazbou na tfad, vezmeme-li v uvahu orga-
niza¢ni princip vefejné spravy monokraticky.** V této souvislosti je nutné

9]

33 Vedral Josef, Spravni fad — komenta¥, BOVA POLYGON, 1. vydani, Praha, 20006,
1048 stran, str. 522-524

34 Vladu za takovyto organ instancné nadiizeny nelze povazovat. Jeji postaveni
vrcholného organu vykonné moci se dovozuje z ustanoveni ¢lanku 67 odst. 1
Ustavy CR

35 Vedral, J. Spravni fad. Komentat. Praha: Bova Polygon, 2006. s. 851. Jde napf.
o Cesky statisticky tiad, Cesky tiad zeméméficsky a katastralni nebo Utad na
ochranu hospodaiské soutéze. Zcela jiné postaveni ma napi. Generalni feditelstvi
cel, které je podfizeno ministerstvu

36 § 152 odst. 2 spravniho fadu: o rozkladu rozhoduje ministr nebo vedouci jiného
ustfedniho spravniho ufadu. Srovnej Rozsudek Nejvyssiho spravniho soudu
ze dne 15. 1. 2004, €. j. 6 A 11/2002-26, kdy bylo judikovano, Ze organ, ktery
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poukdzat na nemoznost uplatnit na tento postup ustanoveni spravniho fadu
o vylouceni z projednavani a rozhodovani véci, jak je stanovi § 14 odstavec
6 spravniho tadu.”’

Bez problémt nelze taktéz aplikovat ustanoveni o rozhodovani statniho
tajemnika. Vznik funkce statniho tajemnika je spojen se sluzebnim zakonem,
tedy zakonem ¢. 218/2002 Sb., o sluzbé statnich zaméstnancii ve sprav-
nich ufadech a o odmeéinovani téchto zaméstnancti a ostatnich zaméstnanct
ve spravnich ufadech. Funkce statniho tajemnika bude zfizena v minister-
stvech, v Utadu vlady za ti¢elem fizeni, koordinace a kontroly plnéni slu-
zebnich a pracovnich ukola fediteli sekci, persondlnim feditelem, ostatnimi
predstavenymi a vedoucimi zaméstnanci. Sluzebni zdkon dosud nenabyl
ucinnosti, ma se tak stat 1. 1. 2012, do této doby nelze realizovat ta ustanove-
ni spravniho fadu, ktera na vykon funkce statniho tajemnika odkazuji.’

Jak uz jsem uvedla vySe v textu, o rozkladu rozhoduje ministr nebo ve-
douci jiného tstredniho spravniho ufadu. Z hlediska aplika¢niho jde o speci-
alni ustanoveni k § 89 odstavec 1 a § 178 odstavec 1 spravniho fadu.** Tuto
pravomoc ministrovi nebo vedoucimu ustfedniho spravniho tfadu stanovi
zakon. Pfimo tito funkcionafi jsou v postaveni rozhodovaciho spravniho or-
ganu. Nikdo jiny, i kdyz je sou€asti vnitini struktury pfislusného organu, ne-
mize rozhodnout, tato pravomoc nemutize byt pfenesena na jiné osoby, napf.
na namestky, i kdyz tito mohou v jinych ptipadech rozhodovaci ¢innosti roz-
hodovat.** S odvolanim na vyklad vySe, pokud by tedy rozhodla povéiena

rozhodl o rozkladu a orgén piezkumny je jedinym spravnim organem z hlediska
jeho zakonného vymezeni vécné pfislusnosti, rozdilné je vymezeni funkéni
piislusnosti, tedy ptislusnosti o rozkladu rozhodovat

37 § 14 odstavec 5 spravniho fadu tika, ze ,, vyloucena je téz ta ufedni osoba, ktera
se Ucastnila fizeni v téZe véci na jiném stupni.”, srovnej Prokop. M. Opravné
a dozor¢i prostiedky v Cinnosti krajskych ufadt (vybrané otazky) In Sbornik
ze zimniho workshopu Novy spravni fad v praxi krajskych uradd. Plzen:
Vydavatelstvi a nakladatelstvi Ale§ Cengk, s.r.o., 2007. 5. 97

38 Vedral, J. Spravni fad. Komentaf. Praha: Bova Polygon, 2006. s.854

39 § 89 odstavec 1 spravniho fadu: ,,nestanovi-li zékon jinak, je odvolacim spravnim
organem nejblize nadfizeny spravni organ.”, § 178 odstavec 1: ,nadfizenym
spravnim organem je ten spravni organ, o kterém to stanovi zvlaStni zakon.
Neurcuje-li jej zvlastni zakon, je jim spravni organ, ktery podle zdkona rozhoduje
o odvolani, popfipadé vykonava dozor.“ Vice Vedral, J. Spravni fad. Komentat.
Praha: Bova Polygon, 2006. s. 854

40 Vedral, J. Spravni rad. Komentaf. Praha: Bova Polygon, 2006. s. 856 a 857,
judikatura: Vrchni soud v Praze: SJS 410/1999: je-li rozhodnuti o rozkladu vydano
nékym jinym nez ministrem nebo vedoucim jiného ustiedniho spravniho tradu,
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ufedni osoba, §lo by o procesni vadu, ktera by byla divodem pro zruseni
rozhodnuti pro funkéni nepfislusnost.

Ministr nebo vedouci jiného ustiedniho spravniho ufadu vydava meritorni
rozhodnuti, jak je jiz zminéno, a ddle vydava i dalsi rozhodnuti ve spravnim
fizeni. Jde pfedevsim o rozhodnuti procesni povahy, usneseni, napf. o ndmit-
ce podjatosti ¢lena rozkladové komise.!

Néavrh na rozhodnuti meritorni, tedy na rozhodnuti o podaném rozkladu,
predklada ministrovi nebo vedoucimu jiného ustiedniho spravniho tfadu roz-
kladova komise. Rozkladova komise je chapéana jako zvlastni poradni orgéan.
Je orgédnem kolektivnim a jeji ¢innost podléha organiza¢nimu principu ko-
legidlnimu.? Rozkladova komise vykonava ¢innost bud’ ad hoc, nebo jako
komise stala. Musi mit minimalné pét ¢lend a v jejim cele stoji predseda.
Clenové i predseda rozkladové komise jsou jmenovani ministrem nebo ve-
doucim jiného ustfedniho spravniho ufadu. Vétsinu clenti komise tvoii od-
bornici, ktefi nejsou zaméstnanci zatazeni do sprdvniho tfadu, predev§im
s ptihlédnutim k pozadavku zajisténi objektivity rozhodovani.? Je tedy nutné
pfipomenout také to, Ze na Cleny komise se vztahuje, na rozdil od ministra
nebo vedouciho jiného spravniho tifadu, také ustanoveni § 14 spravniho fadu
o vylouceni z projednavani a rozhodovani véci.

Jak uz jsem uvedla vySe, na jednani komise se vztahuje ustanoveni § 134
spravniho fadu, které upravuje fizeni pied kolegialnim organem. Rozklado-
va komise ovSem nerozhoduje ve spravnim fizeni ve véci samé, a také neni
spravnim organem, ktery pfimo vykonava ptisobnost v oblasti vefejné spra-
vy.* Pijde tedy o uplatnéni zakotvenych proceduralnich pravidel. Kolegialni
organ, v nasem piipadé rozkladova komise rozhoduje po porad¢ hlasovanim.
Je schopna se usnaset, pokud je pfitomna nadpolovi¢ni vétsina ¢lend. Kazdy

jde o poruseni piislusnosti funkéni

1 Rozhoduje napf. o namitce podjatosti ¢lena rozkladové komise podané ui¢astnikem
fizeni podle § 14 odstavec 2 spravniho fadu nebo usneseni o zastaveni fizeni podle
§ 90 odstavec 4 spravniho fizeni

2§ 134 spravniho fadu . Ustanoveni musi byt pouzito na jednani a rozhodovani
rozkladové komise, protoze se jednd o organ kolektivni, vice Prokop. M.
Opravné a dozor¢i prostfedky v ¢innosti krajskych tfadi (vybrané otazky) In
Sbornik ze zimniho workshopu Novy spravni fad v praxi krajskych urada. Plzei:
Vydavatelstvi a nakladatelstvi Ale§ Cengk, s.r.o., 2007.5.97-98

3§ 152 odstavec 3 spravniho fadu

4 Vedral, J. Spravni fad. Komentaf. Praha: Bova Polygon, 2006. s.860-861, dale roz.
Nejvyssiho spravniho soudu ¢. 912/2006/111. Sbirky rozhodnuti NSS: rozkladova
komise neni spravnim organem s vrchnostenskou pravomoci
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ze Clent je opravnén pii porad¢, tzn. pred hlasovanim, podat navrh na usne-
seni. Pokud je podana ti€astnikem fizeni namitka podjatosti clena rozkladové
komise, hlasuje o této namitce komise jako celek, samoziejmé s vyloucenim
toho piislusného clena komise, viici kterému namitka podjatosti sméfovala.
Jestlize je komise ¢lenéna podle odbornostniho principu na senaty, rozhoduje
ptislusny senat.’ OvSem je nutné pfipomenout, ze samotné usneseni vydava
ministr nebo vedouci jiného ustiedniho spravniho tradu.

Vysledkem rozhodovaci ¢innosti rozkladové komise je navrh rozkladové
komise na rozhodnuti o rozkladu. Tento navrh ma podobu doporuceni, neni
tedy zavazny, a to jak v ¢asti vyrokové, tak v odiivodnéni.

Odvolaci spravni organ piezkoumava napadené rozhodnuti z hlediska

1. souladu napadeného rozhodnuti a fizeni, které mu piedchézelo,
s pravnimi ptedpisy, a to v plném rozsahu, odvolaci orgén se
dozvi z odvoléani, v ¢em odvolatel spatfuje rozpor rozhodnuti ¢i
fizeni s pravnimi piedpisy, navrhem ale neni vazan

2. spravnosti, a to vécnou, napadeného rozhodnuti jen v rozsahu
namitek uvedenych v odvolani, lze dovodit, Ze zde dochazi
k omezeni plného revizniho principu anebo tak cini tehdy,
vyzaduje-li to vetejny zdjem

Dale musi spravni orgdn brat v potaz i soulad se zdkladnimi zasadami
¢innosti spravnich organi.®

Nelze také neptipomenout hledisko procesni ekonomie, jiz nékolikrat
v textu zminéné. Spravni orgén tedy nepfihlizi k vadam fizeni, o nichz lze mit
divodné za to, ze nemohly ovlivnit soulad rozhodnuti s pravnimi predpisy ¢i
vécnou spravnost, jedna se o vady malé intenzity, bylo by neekonomické se
k nim vracet a zabyvat se jimi, napf. spravni organ nesdéli ucastnikovi fizeni
identifikacni tidaje opravnéné ufedni osoby, rozhodnuti je jinak vécné a prav-
né& spravné.” Ucastnik se ale, i kdyZ spravni organ neptihlédl k vadam Fizen,
o nichz nelze mit dvodné za to, ze mohly mit vliv na soulad napadeného

5 Rozdéleni rozkladové komise na senaty je vhodné z diivodu specializace. Neni
povinné.

6 Tak,jakjsouvymezeny v §§ 2-8 spravniho fadu, napt. se jednd o zdsadu legitimniho
ocekavani, je patrna snaha zamezit vzniku tzv. ptekvapivych rozhodnuti , srovnej
nalez US ¢&. 12/2003 Sbirky nélezti a usneseni Ustavniho soudu, dale téz Hendrych,
D., a kolektiv., Spravni pravo, Obecna ¢ast, 6. vydani, C:H:Beck, Praha, 20006, str.
380

7  Vedral Josef, Spravni fad — komenta¥, BOVA POLYGON, 1. vydani, Praha, 2006,
1048 stran, str. 529-529, taktéz 1. US 148/2002
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spravniho rozhodnuti s pravnimi pfedpisy, piipadné€ na jeho spravnost, miize
domahat nahrady $kody.?

Zvlastni postupy ° odvolaciho organu se vazi piedevsim k fizeni sporné-
mu, spole¢nému a k postupu podani odvolani proti rozhodnuti podminéného
zavaznym stanoviskem

Pokud odvolaci orgéan, poté co piezkoumal napadené rozhodnuti, dosel
k zavéru, ze odvolani neni diivodné a neni ani divod pro zastaveni fizeni,
odvolani zamitne a napadené rozhodnuti potvrdi. Pokud odvolaci spravni
organ dojde k zaveru, ze napadené rozhodnuti je 1. v rozporu s pravnimi
predpisy a zdkladnimi zasadami ¢innosti a zohledni jak a) hledisko obsahové,
napfi. nesplnéni zdkonnych podminek, b) tak vady fizeni pfedchazejiciho za
predpokladu, ze nejde o vady ,,nepatrné® ¢i 2. vécné nespravné,

1. odvolaci organ mtze napadené rozhodnuti nebo jeho ¢ast zrusit a
fizeni zastavit, coZ znamena konec fizeni.'
2. odvolaci organ mize napadené rozhodnuti nebo jeho cast
zménit
a) a to zejména v piipadé, kdy napadené rozhodnuti nebo
predchazejici fizeni vykazuje pravni nebo vécné vady, které
lze napravit pfimo v odvolacim fizeni na zaklad¢ spisového
materidlu a podkladti rozhodnuti shromazdénych v obou
fizenich
b) nové, kdy jsou stanoveny podminky zmény rozhodnuti'!
c) pripousti se i zména napadeného rozhodnuti pouze v jeho
odivodnéni z divodu potieby odstranéni vad odvodnéni
a to v situaci, kdy vyrokova ¢ast rozhodnuti je bez vad,
odtivodnéni obsahuje rozpory, které nelze odstranit pomoci
podkladii pro rozhodnuti ve spise — napf. nesrozumitelnost,
snaha nezatézovat ucastniky opakovanym projednavanim

8 z.C. 82/1998 Sb., o odpovédnosti za Skodu zplsobenou pii vykonu vefejné moci
nezékonnym rozhodnutim nebo nespravnym tfednim postupem, v platném znéni,
srovnej taktéz Srovnej Mikule Vladimir, Radné opravné prostiedky podle nového
spravniho fadu, in Novy spravni fad, zadkon ¢. 500/2004 Sb. ACT of 24 th June
2004 Code of Administrative Procedure. Praha: ASPI, a.s., 2005, str.168

9 Vedral Josef, Spravni fad — komentat, BOVA POLYGON, 1. vydani, Praha, 20006,
1048 stran, str 531

10 Srovnej diivody pro zastaveni fizeni uvedené v § 66 spravniho fadu

11 Vedral Josef, Spravni fad — komentat, BOVA POLYGON, 1. vydani, Praha, 2006,
1048 stran, str. 535
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véci u organu 1. stupné'?

d) odvolaci orgdn nemtize v fizeni o odvolani zménit rozhodnuti
organu Uzemniho samospravného celku vydaného
v samostatné ptisobnosti, nebot’ poziva tistavni ochrany prava
na samospravu. Ve srovnani prava uzemniho spolecenstvi na
samospravu a prava jednotlivce na spravedlivy proces ve
spravnim fizeni, €astnik ma ,,slabsi“ postaveni — v tomto
ptfipadé je nutné rozhodnuti zrusit a véc vratit k novému
projednani.!?

e) zménu nelze udinit v neprospéch odvolatele'*

3. odvolaci organ napadené rozhodnuti zrusi a véc vrati k novému
projednani spravnimu organu 1. stupné, ktery napadené
rozhodnuti vydal

Specialni ustanoveni upravuje moznost uzavieni smiru. Smir mezi ucast-
niky sporného fizeni mtize byt uzavien i pfed odvolacim orgdnem, podléha
vSak schvéleni. Spravni organ jej schvali, neodporuje-li pravnim ptredpistim
¢i vefejnému zajmu.

Urcité zvlastnosti vykazuje také rozhodovani o odvolani proti rozhodnuti
o predb&ézném opatieni. '*

Nelze opomenout problematiku zastaveni fizeni. Odvolaci organ, zjisti-li
ze nastaly divody pro zastaveni fizeni, napadené rozhodnuti zrusi a fizeni
zastavi bez meritorniho pfezkoumavani. Miize vyuzit vSech divodi pro za-
staveni fizeni, jak jsou uvedeny v § 66 spravniho fadu.

Zpétvzeti odvolani, jak je upraveno v § 91 odstavec 3spravniho fadu.
Tento tkon ma za nasledek zastaveni fizeni dnem zpétvzeti odvolani, je-li
v fizeni vice odvolateli, tak posledniho z nich. Dnem nésledujicim po zasta-
veni fizeni nabyva napadené rozhodnuti pravni moci. O zastaveni fizeni vyda

12 Tento postup, na rozdil od ptedchozi pravni upravy spravni fad piipousti
vyslovné

13 Srovnej ¢l. 8 Ustavy CR a dale ¢l. 101 Ustavy CR, dale je mozné dohledat pravo
na samospravu v Evropské charté mistni samospravy, ktera byla publikovana
ve Sbirce zakont jako Sdéleni Ministerstva zahrani¢i ¢. 181/ 1999 Sb., o piijeti
ECMS

14 Zéakaz reformatio in peius, Srovnej Mikule Vladimir, Radné opravné prostredky
podle nového spravniho fadu, in Novy spravni fad, zékon ¢. 500/2004 Sb. ACT of
24 th June 2004 Code of Administrative Procedure. Praha: ASPI, a.s., 2005, str.
163

15 z.€. 82/1998 Sb., o odpovédnosti za Skodu zplisobenou pfi vykonu vefejné moci
nezékonnym rozhodnutim nebo nespravnym Giednim postupem, v platném znéni
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spravni organ deklaratorni usnesent, které se poznamena do spisu a oznamuje
se vSem odvolatelim. Odvolani lze vzit zpét nejpozdéji do vydani rozhod-
nuti.

Opozdéné nebo nepiipustné odvolani odvolaci organ zamitne.

Zaveérem bych se chtéla v souvislosti s problematikou odvoldni zmi-
nit o pravni moci rozhodnuti o odvolani. Rozhodnuti odvolaciho organu je
v pravni moci, jestlize bylo oznameno v§em odvolateliim a ti€astniktim fizeni
podle § 27 odstavce 1. spravniho fadu. Nabyti pravni moci je rozhodné pro
béh lhity pro podéani spravni zaloby, kterou je mozné podat do 2 mésict
od oznameni rozhodnuti. Jestlize je prvostupiiové rozhodnuti predbézné vy-
konatelné,' nastupuji téinky rozhodnuti, kterym se v odvolacim fizeni rusi
predbézné vykonatelné rozhodnuti I. stupné, bud’ po pravni moci tohoto roz-
hodnuti, anebo zpétné od okamziku predbézné vykonatelnosti.

Proti rozhodnuti odvolaciho organu se nelze dale odvolat!’

Pro samotné rozhodovani o rozkladu, pokud to nevylucuje povaha véci,
plati ustanoveni o odvolani.'® Rozklad je povazovan za zvlastni typ odvola-
ni a fizeni o rozkladu za zvlastni typ odvolaciho fizeni. Z toho vyplyva, ze
se subsidiarné pouzije ustanoveni § 81 a nasledujicich ustanoveni spravniho
fadu, kterd upravuji odvolaci fizeni a samotny institut odvolani. Pro rozklad
plati také pouziti ustanoveni § 93 odstavce 1 o pouziti obecnych ustanove-
ni. No a konecn¢€ nelze opomenout ani nutnost pouzit ustanoveni hlavy II.
spravniho fadu, kde je vymezena tprava zakladnich zasad ¢innosti spravnich
organd."

Rizeni o rozkladu se ale od fizeni odvolaciho lisi. Jde piedev§im o od-
lisné podminky pro aplikaci institutu vylouceni ufednich osob z projedna-
vani a rozhodovani véci uplatnénim namitky podjatosti, jak jsem jiz zminila
v textu vyse. Utastnik Fizeni nemiize uplatnit namitku podjatosti vici mi-
nistrovi nebo vedoucimu jiného ustfedniho spravniho Gfadu z divodu tcasti
na rozhodovani v 1. stupni. Rozhodnuti o rozkladu je pfijimano na zakladé
navrhu rozkladové komise. Tento navrh neni zdvazny ani v ¢asti vyrokoveé,
ani v ¢asti odtivodnéni.*® Dale se zdkonné moznosti rozhodnuti o rozkladu

16 § 74 spravniho fadu a zaroven obdoba § 99 spravniho fadu

17 srovnej Skulova, S., Pricha, P, Havlan, P., Kadecka, S., Spravni pravo procesni,
Praha, EUROLEX BOHEMIA s.r.0., 2005, str.198, a rovnéz viz § 91 odst. 1
spravniho tadu jako vyraz zasady dvouinstancnosti fizeni

18 § 152 odstavec 4, srovnej Skulova, S., Pricha, P., Havlan, P., Kadecka, S. Spravni
pravo procesni. Praha: Eurolex Bohemia s.r.0., s. 200

19 §2-§8 spravniho fadu

20 Vedral, J. Spravni fad. Komentaf. Praha: Bova Polygon, 2006. s 864-865
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1i§i od moznosti rozhodnuti o odvolani.?! Také lhita pro vydani rozhodnuti
o rozkladu je pojata odlisn€. Poc¢ina bézet dnem, kdy byl spis spolu se stano-
viskem rozkladové komise pfedan k rozhodnuti ministrovi nebo vedoucimu
jiného ustfedniho spravniho tfadu.?

Odlisng, a pomérne€ diskutabiln€ spravni fad pojima také zptisob rozhod-
nuti o rozkladu.? Rozhodnuti 1ze tedy zrusit, a to zcela nebo z&asti.* Rizeni
je tedy bud’ zastaveno, nebo véc Ize vratit k novému rozhodnuti. U této apli-
kace a interpretace ustanoveni § 152 odstavce 5 a) je nutno uplatnit principy
dobré spravy, pokud by nebyly uplatnény, ucastnik, aby dosahl rozhodnuti
ve véci, by musel znovu zahdjit fizeni zddosti anebo by musel podat podnét
pro zahajeni ex officio.

Rozhodnuti prvostupnové lze zménit, pokud se pln¢ vyhovi rozkladu
a jestlize tim nemuze byt zplisobena tjma zadnému ucastnikovi fizeni, ledaze
s tim vSichni, jichz se to tyka, vyslovili souhlas. Rozklad lze také zamitnout,
a to bud’ jako nediivodny a napadené rozhodnuti potvrdit, nebo z formalnich
davodt jako opozdény nebo neptipustny.?

Dale je tu kolize s § 89 odstavec 2 spravniho fadu. Podle néj odvolaci
spravni organ ptezkoumava soulad napadeného rozhodnuti a fizeni, které vy-
dani ptedchazelo, s pravnimi pfedpisy v pIném rozsahu. Podle § 152 odstavce
5 a) stanovi nutnost souhlasu, anebo vyhovéni v plném rozsahu. Na to je
nutné pfipomenout povinnost spravniho organu uplatnit zdsadu legality jako
zakladni zasadu ¢innosti spravniho organu.

A konecné na zaveér je nezbytné piipomenout odlisné pojeti institutu au-
toremedury. V ptipad¢ zamitnuti rozkladu nedochézi k ptesunu véci na vyssi
instanci.

*Problematika institutu rozkladu byla podrobné prezentovana také jako
tema prispévku na konferenci Olomoucké pravnické dny 2008.

21 Srovnej ustanoveni § 90 spravniho fadu: rozhodnuti odvolaciho spravniho organu
a § 152 odstavec 5

22 Srovnej ustanoveni § 88 odstavec 1 spravniho fadu s ustanovenim § 86 spravniho
fadu a § 87 spravniho tadu, s ptihlédnutim k § 90 odstavec 6 spravniho fadu.
Ustanoveni § 71 spravniho fadu ziistavaji nedotcena.

23 § 152 odstavec 5

24 Toto se dovozuje, zakon vyslovné tento postup neuvadi

25 § 90 odstavec 5 spravniho fadu a § 92 odstavec 1 spravniho fadu, obecné jde
o specialni Upravu k obecnym ustanovenim o zptsobu rozhodnuti o odvolani,
vice Zatkova, M. Rozhodnuti o podaném rozkladu podle zakona &. 500/2004 Sb.,
spravni fad. In Novy spravni fad, zékon ¢. 500/2004 Sb., Act of 24 th June 2004
Code of Administrative Procedure. Praha: ASPI, a.s., 2005 .s.175-176
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Standard Remedial Measures in Administrative

Proceedings — Selected Questions

Monika Horakova

‘Administrative remedial proceedings are those administrative pro-
ceedings whereby an administrative body reviews a decision. These procee-
dings are initiated upon remedial measures, i.e., applications by parties to
proceedings to seek reversal or change of the decision challenged; these re-
medial measures are subdivided into standard and extraordinary ones.”

Standard remedial measures are in the disposition of parties and may be
used? against decisions which have not yet become final and conclusive.
The Administrative Procedure Code (APC) recognises the following standard
remedial measures: appeal, remonstrance, protest against an order, and ob-
jections, either as part of administrative execution or in connection with the
execution of administrative supervision. In contrast, extraordinary remedial
measures are directed against final and conclusive decisions, and under the
APC consist in a party’s application for a new trial .}

The APC, however, provides no explicit division into standard and ex-
traordinary remedial measures; we can only find in the APC a definition of
‘a remedial measure or a means of protection.” Focusing our attention on the
administrative proceedings, we will find a concept of a remedial measure,
particularly in connection with admissibility of an administrative action aga-
inst a decision of an administrative body.*

1 Hendrych, D. Pravnicky slovnik, the second enlarged edition. Praha: C.H.Beck,
2003. p. 574

2 Administrative Procedure Code, section 73

3  Mikule Vladimir, Radné opravné prostiedky podle nového spravniho fadu,
in Novy spravni fad, zékon ¢. 500/2004 Sb. ACT of 24 th June 2004 Code of
Administrative Procedure. Praha: ASPI, a.s., 2005, p. 153, also compare Skulova,
Sona, Pricha, Petr, Havlan, Petr, Kadecka, Stanislav, Spravni pravo procesni,
Praha, EUROLEX BOHEMIA s.r.0., 2005, p. 188

4 Mikule Vladimir, Radné opravné prostiedky podle nového spravniho fadu,
in Novy spravni fad, zékon ¢. 500/2004 Sb. ACT of 24 th June 2004 Code of
Administrative Procedure. Praha: ASPI, a.s., 2005, p. 152, there is still another
condition there, i.e. that standard remedial measures have been exhausted.
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Section 81(1), of the APC provides that a party may lodge an appeal
against a decision unless the law provides otherwise. Section 27 of the APC,
which regulates who is a party to proceedings, provides that not all parties
may appeal against every decision delivered in the course of administrative
proceedings; for instance, some procedural decisions are notified (ozndmir) to
some parties only, while the other parties are only communicated (vyrozumeét)
these decisions, such as decisions appointing a guardian. In these instances,
not all parties are allowed to lodge an appeal, but only those to whom the
pertinent decision is notified. It may be concluded that this is the principle of
procedural economy put into practice.’

In some instance, the law directly excludes the possibility of making an
appeal. The APC provides which decisions may not be appealed, such as re-
solutions which are only recorded on file (section 76(5), APC), decisions by
a body of appeal (section 91(1), APC), measures of a general nature (section
173, APC), and decisions excluding suspensive effect of a decision (section
85(4), APC). Special laws should also be taken into account.

The APC provides for an appeal against a decision, thus also against a re-
solution,” and also defines the opposite situations. Consequently, appeal may
not be lodged by such a party to administrative proceedings who has waived

5 Compare Vedral Josef, Spravni fad — komenta¥, BOVA POLYGON, 1. vydani,
Praha, 2006, 1048 pages, p. 483 and Mikule Vladimir, Radné opravné prostiedky
podle nového spravniho fadu, in Novy spravni fad, zakon ¢. 500/2004 Sb. ACT
of 24th June 2004 Code of Administrative Procedure. Praha: ASPI, a.s., 2005, pp.
156-157

6 J. Vedral states, for instance, Act no. 231/2001 Sb., as amended, regulating the
operation of radio and television broadcasts, where section 66 provides that an
action may be brought under the Administrative Procedure Code to challenge
the holding of a decision of the Council for Radio and Television Broadcasting
dismissing an application for licence granting; a decision withdrawing a licence; a
decision refusing licence prolongation; a decision refusing registration; a decision
cancelling registration; and a sanction decision (the Council is an independent
administrative authority with no superior administrative authority; at the
same time, remonstrance may not be used because the Council is not a central
administrative authority).

7 Vedral Josef, Spravni fad — komentat, BOVA POLYGON, 1. vydani, Praha,
2006, 1048 pages, p. 486, see section 67 of the Administrative Procedure Code
and compare section 76 of the same; the fiction (assumption) of the issuance of
administrative decision, especially in connection with an administrative authority’s
failure to act, must also be taken into account. This is a fiction of a positive or a
negative administrative decision.
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his right to appeal.® Where this act complies with the formal requirements,
the administrative body only registers the act without deciding as to whether
it is admitted or not. Also, appeal is not open to those who have withdrawn
their appeals lodged earlier under section 81(3), of the APC. Like appeal
waiver, ‘appeal withdrawal’ is an act aimed at the administrative body and
results in the proceedings to be discontinued® and the decision to become
final and conclusive.

Remonstrance in administrative proceedings is a standard remedial me-
asure against first-instance decisions delivered by central administration au-
thorities. Remonstrances are decided by the head official of the given authori-
ty upon a motion of a special commission (also referred to as a remonstration
commission) established by the head official.!® At first, remonstrances were
regarded as applications of a purely informal character, i.e., applications not
laid down in the administrative procedure rules of 1928, whereby a party
to administrative proceedings seeks a change of the first-instance decision,
which the party sees as materially incorrect. Act no. 71/1967 Sb., regulating
the administrative procedure rules (the Administrative Procedure Code), laid
down the institution of remonstrance in section 61, defining remonstrance as
a standard remedial measure against first instance decisions of central state
administration bodies."

Act no. 500/2004 Sb., the administrative procedure code in force, lays
down remonstrance in section 152, as a standard remedial measure besides
the appeal, the protest, and objections.!? These provisions are put under Part

8 Compare Vedral Josef, Spravni fad — komenta¥, BOVA POLYGON, 1. vydani,
Praha, 2006, 1048 pages, p. 487 and the Administrative Procedure Code, section
37.

9 Proceedings are discontinued on the date of appeal withdrawal, and the decision
comes into force on the following day.

10 Hendrych, D. Pravnicky slovnik, second enlarged edition. Praha: C.H.Beck, 2003.
p. 852

11 Mikule, V. Radné opravné prostiedky podle nového spravniho fadu. In. Novy
spravni ad, zékon €. 500/2004 Sb., Act of 24th June 2004 Code of Administrative
Procedure. Praha: ASPI, a.s., 2005. p.169

12 Standard remedial measures are in the disposition of parties and may be used
against decisions which have not yet become final and conclusive. The valid
law recognises the following standard remedial measures: appeal, remonstrance,
protest against an order, and objections, with these as part of administrative
execution or in connection with the execution of administrative supervision. For
details on remedial measures see Horakova, M. Opravné prosttedky ve spravnim
fizeni — vybrané otazky souvisejici s institutem odvolani podle spravniho fadu.
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Three, Chapter VII, among special provisions regulating the review of admi-
nistrative decisions, rather than under Part Two dealing with appellate pro-
ceedings.!?

Appeal may be used to challenge collectively the statements of the law in
a decision because only these statements, according to Mikule,'* are capable
of coming into material legal force, or a single statement or its auxiliary pro-
vision. Appeals against decision reasoning are inadmissible."

The appealing party may also be invited to specify the extent to which
he challenges a decision, i.e., which specific statement is challenged. If there
is no specification as to the extent, it follows under the law that the appea-
ling party seeks the entire decision to be reversed, i.e., all statements and
all auxiliary provisions. If the appealing party only seeks to challenge some
statements or auxiliary provisions, the remaining statements with which the
challenged ones do not form an integral whole and the auxiliary provisions
outside the extent of challenge will come into force. Consequently, the entire
decision will come into force in part, particularly in application proceedings
with a single applicant or where this cannot cause damage to a party to pro-
ceedings and the nature of the case allows this. This possibility will not be
applied where any party to the proceedings has challenged the entire decision
or failed to specify the extent of challenge.'®

The appellant indicates in his/her appeal the conflict between the chal-
lenged statement and legal regulations as well as in connection with the
fundamental rules of practice of public administration authorities defined in
the APC," or the erroneousness of the decision or the previous proceedings.
The appellate administrative authority reviews the material correctness of the
challenged decision only within the extent of the objections specified in the
appeal; in other instances, within the whole extent if public interests require
so.!8

In Sbornik pfispévkl z konference Monseho olomoucké pravnické dny 2007.
Olomouc: Univerzita Palackého v Olomouci, 2008. pp. 347-348

13 Compare section 152(4), of the APC

14 Compare section 152(4), of the APC

15 Mikule Vladimir, Radné opravné prostiedky podle nového spravniho fadu,
in Novy spravni fad, zakon ¢. 500/2004 Sb. ACT of 24th June 2004 Code of
Administrative Procedure. Praha: ASPI, a.s., 2005, p. 161

16 Compare Vedral Josef, Spravni fad — komentaf, BOVA POLYGON, 1. vydani,
Praha, 2006, 1048 pages, p. 494

17 See sections 2-8, of the APC

18 A demonstration of the concentration principle
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An appeal is understood as a general application, thus it must comply with
the formalities of the application required by law. If the appeal is defective
or incomplete, the administrative authority assists the appellant in removing
the defects or invites him/her to do so. The very fact of the appellant having
lodged the appeal preserves the time limit, irrespective of any defects in the
appeal. In addition, there is no need for the appeal to be denoted as an appeal,
because it is the content rather than the name that is relevant. However, an
appeal must be unambiguous and its contents must be certain to contain the
express dissent of the party with the decision challenged.®

The general time limit to lodge an appeal is 15 days of the date the party
was served the decision, although special laws may provide different time
limits.?

As a general rule, decisions are notified’! in the usual manner, that is by
serving a counterpart of the written copy of the decision in the party’s own
hands or by oral pronouncement. There is still another option where the law
provides for it — notification by public notice. There is a rule applying to the
running of time limits saying that when in doubt the time limit is deemed
to have been complied with unless the contrary is proved; the lodging of an
application for waiver of lapsed time is also possible.”? An appeal, however,
may only be lodged after the issuance of the decision; where a party has
lodged his appeal ‘in advance,’ the appeal is deemed to have been lodged on
the first day of the time limit for appeal >

In connection with this, the APC as well as generally presented theories?
define three possible situations: (1) the decision is provided with due notice
of remedial measure; (2) the decision has been duly notified, the notice of
remedial measure is missing or incorrect (this may be remedied through a
remedy resolution); and (3) the decision has been issued but failed to be duly
notified to the party.

19 Compare Mikule Vladimir, Radné opravné prostiedky podle nového spravniho
fadu, in Novy spravni fad, zékon ¢. 500/2004 Sb. ACT of 24th June 2004 Code of
Administrative Procedure. Praha: ASPI, a.s., 2005, p. 161

20 Sections 83—84, of the APC

21 Compare sections 72 and 19, of the APC

22 Compare sections 40 and 41, of the APC

23 More in Vedral Josef, Spravni fad — komenta#, BOVA POLYGON, 1. vydani,
Praha, 2006, 1048 pages, p. 500

24 More in Mikule Vladimir, Radné opravné prostiedky podle nového spravniho
fadu, in Novy spravni fad, zékon ¢. 500/2004 Sb. ACT of 24th June 2004 Code of
Administrative Procedure. Praha: ASPI, a.s., 2005, pp. 158-159
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The notice of remedy measure is an obligatory part of a decision. If the
notice is incomplete or incorrect, an appeal may be lodged within 15 days of
the notification of the remedial resolution if any, but not later than 90 days of
the notification of the decision.”

If a party to proceedings under section 27(2)—(3) fails to be notified of the
administrative decision, such party may lodge appeal within a ‘subjective’
time limit of 30 days of the date when he became aware of the issuance of
the decision and, at the same time, of the resolution of the question which
was the subject of the decision. The ‘objective’ time limit is one year of the
date when the decision was notified by the administrative authority to the last
party to proceedings.

No subjective or objective time limit applies to parties to proceedings
under section 27(1), of the APC and the time limit for appeal does not start
running until the date the administrative decision is notified.

The failure to be notified of a decision may not be relied on by that party
who has demonstrably familiarised himself with the content of the decision,
which fact(s) the administrative authority needs to be able to prove. Such a
party is deemed to have been notified of the decision by the administrative
authority but with the notice missing; the time limit for appeal is 90 days of
the date the party demonstrably familiarised himself with the decision—when
in doubt, the time limit is deemed to have been complied with.?

Timely and admissible appeals have suspensive and devolutive effects.”

Devolutive effects consist in the passage of jurisdiction for the appeal
upon the next superior administrative authority.

Suspensive effects — An appeal that is admissible and lodged in time sus-
pends the decision coming into force, the decision being enforceable, as well
as other effects of the decision. The appeal is lodged in time where the per-
tinent statutory time limit has not yet elapsed; when in doubt, the time limit

25 Vedral Josef, Spravni fad — komenta¥, BOVA POLYGON, 1. vydani, Praha, 20006,
1048 pages, pp. 500-502

26 More protection has been given to rights acquired in good faith but the
administrative body has a duty to ensure and guard protection of public interests;
a compromise or the optimum proportion of these two aspects will be primarily
sought while considering the law.

27 Compare Mikule Vladimir, Radné opravné prostiedky podle nového spravniho
fadu, in Novy spravni fad, zékon ¢. 500/2004 Sb. ACT of 24th June 2004 Code
of Administrative Procedure. Praha: ASPI, a.s., 2005, p. 159, and also compare
Skulova, Sona, Pricha, Petr, Havlan, Petr, Kadecka, Stanislav, Spravni pravo
procesni, Praha, EUROLEX BOHEMIA s.r.0., 2005, p. 191; ss. 85, of the APC
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is deemed to have been complied with unless the contrary is proved. The
statutory suspensive effect does not apply with appeals against resolutions,
appeals against decisions imposing a duty on the spot, and appeals against
decisions ordering preliminary ruling. The administrative authority may also
exclude the suspensive effect on statutory grounds and in statutory manner,
the statement of excluding the suspensive effect is part of the decision on the
merits (/. where this is urgently required for the sake of public interests; 2.
where there is a risk of serious harm to a party to the proceedings /the admi-
nistrative authority investigates the rights acquired in good faith as well as
legitimate interests of the persons affected by the activity of the administrative
authority/; 3. at the request of a party to the proceedings provided this would
cause no harm to other parties and is not contrary to public interests.)*® Also,
in the event of an appeal lodged after the time limit, an application for waiver
of lapsed time for appeal may be filed and the administrative authority may
exclude the suspensive effect of the decision so as to protect rights acquired
in good faith, legitimate interests of the applicant, or public interests. Howe-
ver, the suspensive effect may not be excluded in respect of appeals against
decisions imposing a procedural fine.

Appeals are lodged with that administrative body, which issued the deci-
sion appealed against. It is either an administrative authority or a body of a
territorial self-governing unit.?

If a party to proceedings is unable for serious reasons to lodge his appeal
with the administrative body, which has the subject-matter and territorial ju-
risdiction, he may lodge the appeal with the relevant body of appeal but must
comply with the statutory time limit. This body of appeal refers the appeal to
the administrative body with jurisdiction without delay.

The administrative body or administrative authority does not consider any
new facts or petitions that may be included in the appeal or put forward by the
appellant in the appellate proceedings; this supports the principle of procee-
dings’ concentration in relation to the appellant. ** Considering further steps

28 In connection of this, I must mention the institution of ‘preliminary enforcement.’
These are special instances provided for by law where the suspensive effect is
not operative. If a decision involves a duty to perform, preliminary enforcement
becomes operative upon the lapse of the time limit to perform; I would also like
to point out that the enforceable decision is an execution title, more also in Vedral
Josef, Spravni fad — komentat, BOVA POLYGON, 1. vydéni, Praha, 2006, 1048
pages, pp. 508-509

29 Not applying to their organisational units

30 It is section 86, of the APC with relation to section 82(4), of the APC

77



of the administrative body, we must especially emphasise the error coram
nobis institution as laid down in the APC, section 87. It is an exception to the
rule of two-instance proceedings saying that an appeal that has been lodged
may be adjudicated by that administrative body which issued the decision
appealed against. The administrative body may reverse (as a whole or in part)
or change the decision provided that:

« It fully allowed the appeal, and

*  such decision cannot cause harm to any party to the proceedings
unless they expressed their clear consent to the change or
reversal.

Even such a decision may be appealed because it is regarded as a first-
instance decision.

Where the application of the error coram nobis regime is not allowed,
the administrative body which issued the decision appealed against refers the
appeal to the appellate administrative body along with its opinion within 30
days of the date it serviced the appeal. The time limit for the decision starts
running on the date the appeal is serviced on the relevant body.>! A special
situation occurswhere an appeal has been lodged that is regarded as inadmis-
sible and delayed. Then the first-instance administrative body refers the file to
the appellate body along with its opinion stating the inadmissibility and delay
of the appeal within ten days of the date it serviced the appeal. The appellate
body, however, is not bound by the opinion of the first-instance body and may
decide that the appeal was lodged duly and timely. It then refers the case back
to the first-instance administrative body, which issued the decision appealed
against and does not consider the merits of the case.

Now the devolutive effect will operate, and the principle is that the power
to adjudicate passes to the immediate superior administrative body.*

*  Decisions issued by local authority bodies (both separate and
delegates powers) in administrative proceedings are reviewed
by regional authorities, or special bodies of regional authorities,
unless the law provides otherwise;

* Regional authorities as bodies of appeal decide particularly
appeals against decisions issued by local authorities (II, IIT) and
those against issued by special bodies of local authorities and the
community council board committees delegated to execute state

31 More in Vedral Josef, Spravni tad — komenta#, BOVA POLYGON, 1. vydani,
Praha, 2006, 1048 pages, p. 519
32 The error coram nobis institution already mentioned in the text is an exception.
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administration, such as administrative infraction committees;

* Decisions issued by regional authority bodies under delegated
powers in administrative proceedings are reviewed by ministries
with the subject-matter competence;

* Decisions issued by regional authorities in administrative
proceedings in the cases under separate powers of the regional
authority are reviewed by the Ministry of Interior as the body of

appeal;

* Special regulation: chartered cities and the Capital City of
Prague

* Bodies of appeal in respect of specialised administrative
authorities

1) Ministries

2) Other state administration central bodies headed by a person
other than member of the government

3) Administrative authorities with national competence
subordinate to ministries

4) Territorial administrative authorities.*

Remonstrance proceedings have several differences from appellate proce-
edings, and the devolutive effect is one of them. Unlike the suspensive effect,
the devolutive effect will not operate here. The delivery of decisions cannot
be transferred to a body of superior instance because such body does not
exist.** We use the provisions of section 1, Act no. 2/1969 Sb. regulating the
establishment of ministries and other central bodies of state administration
in the Czech Republic, as amended, in order to define central administrative
authorities. These are especially ministries, that is, state administration cent-
ral bodies headed by members of government, and other state administration
central bodies without subordination to any ministry.**

33 Vedral Josef, Spravni fad — komenta¥, BOVA POLYGON, 1. vydani, Praha, 20006,
1048 pages, pp. 522-524

34 Government may not be understood as a body of superior instance. The position
of government as the supreme body of the executive branch is inferred from the
Constitution of the Czech Republic, Article 67(1).

35 Vedral, J. Spravni fad. Komentaf. Praha: Bova Polygon, 2006. s. 851. These
are, for example, the Czech Statistical Office, the Czech Office for Surveying,
Mapping and Cadastre, and the Office for the Protection of Competition. On the
other hand, the position of the Customs General Directorate, which is subordinate
to a ministry, is completely different.
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The application of the two-instance proceedings principle also appears
problematic. Remonstrance is decided by the minister or the head of another
central administrative authority. Considering the monocratic organisational
principle of public administration, it is always a person with a direct relation
to the authority.® In this connection we should point out the impossibility
of applying this procedure of the APC provisions regulating the exclusion
from dealing with a case and deciding it as provided under the APC, section
14(6).7

Also, the application of the provisions regulating the decision making
of the State Secretary is not without problems. The establishment of the Of-
fice of the State Secretary is connected with the Civil Service Act (Act no.
218/2002 Sb., regulating the service of administrative authority for civil ser-
vants and their remuneration and the remuneration of other administrative
authority employees). The Office of the State Secretary will be established at
ministries, and the Office of the Government in order to manage, coordinate
and control the performance of service and working tasks by heads of depart-
ments, the HR director, and other chiefs and managers. The Civil Service Act
has not yet become operative, which is due on 1* January 2012, and until then
it is impossible to put into practice the APC provisions referring to the Office
of the State Secretary.

As stated above, remonstrance is decided by the minister or the head of
another central administrative authority. With regard to the application, it is
a special provision to section 89(1) and section 178(1) of the APC.** This

36 Section 152(2) of the APC: Remonstrances are decided by a minister or head of
other central administrative authority. Compare the judgement of the Supreme
Administrative Court of 15" January 2004, &. j. 6 A 11/2002-26, holding that
the body which adjudicated on remonstrance and the reviewing body is the
only administrative body in terms of its statutory definition of subject-matter
competence; what is different is the definition of functional competence, that is
the competence to adjudicate on a remonstrance.

37 Section 14(5) of the ACP provides that ,any person in authority who participated in
proceedings in the identical case at a different instance is also excluded.” Compare
Prokop. M. Opravné a dozor¢i prostfedky v ¢innosti krajskych tfadi (vybrané
otazky) In Sbornik ze zimniho workshopu Novy spravni fad v praxi krajskych
Gitad. Plzen: Vydavatelstvi a nakladatelstvi Ales Cengk, s.r.o., 2007. p. 97

38 Vedral, J. Spravni fad. Komentat. Praha: Bova Polygon, 2006. p. 854

39 Section 89(1) of the APC: ,unless the law provides otherwise, the immediate
superior administrative body shall be the appellate body.’, section 178(1): ,a
superior administrative body is that administrative body which is designated as
such by a special law. If it is not designated by the special law, it shall be that
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power is conferred on the minister or the head of a central administrative
authority under the law. These officials are directly in the position of the
adjudication administrative body. The decision may not be delivered by any
other person even if they are part of the internal structure of the given body,
and this power may not be delegated to other persons, such as deputies, even
though they may decide in other cases of adjudication service.** Referring to
what was said above, if a decision was delivered by an authorised person in
authority, this would be a defect in procedure and such defect would provide
grounds for discharging the decision for lack of functional competence.

Ministers or heads of another central administrative authority issue de-
cisions on the merits, as stated above, and also issue other administrative
proceedings decisions. These are particularly decisions of procedural nature,
resolutions, such as those on an objection claiming bias of a member of re-
monstrance committee.*!

Draft decision on merits, that is, draft decision on the remonstrance
lodged, is submitted to the minister or the head of other central administrati-
ve authority by the remonstrance committee. This committee is understood
as a special advisory body; it is a collective body and follows the committee
organisational principle.*? It may carry out its activity on an ad hoc basis, or
as a standing committee. [t must comprise a minimum of five members hea-
ded by a chairman. Both the chairman and the members are appointed by the
minister or the head of other central administrative authority. Most members
are experts who are not employees serving under an administrative authority,

administrative body which, under the law, adjudicates the appeal, or exercises
oversight. More in Vedral, J. Spravni fad. Komentat. Praha: Bova Polygon, 2006.
p. 854

40 Vedral, J. Spravni fad. Komentaf. Praha: Bova Polygon, 2006. p. 856 and 857, court
judgements: High court in Prague: SJS 410/1999: if a remonstrance decision has
been issued by a person other than minister or head of other central administrative
authority, this is infringement of functional competence

41 He delivers decisions on an objection against bias of a remonstrance committee
member lodged by a party to proceedings under section 14(2) of the APC, or
resolution to discontinue proceedings under section 90(4) of administrative
proceedings

42 Section 134 of the APC. The provision must be applied to the hearing and
adjudicating of the remonstrance committee because it is a committee body, more
in Prokop. M. Opravné a dozor¢i prostiedky v ¢innosti krajskych tifadd (vybrané
otazky) In Sbornik ze zimniho workshopu Novy spravni fad v praxi krajskych
Gitadi. Plzen: Vydavatelstvi a nakladatelstvi Ale§ Cengk, s.r.0., 2007. pp. 97-98
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especially so as to ensure impartial decisions.! Thus it must be mentioned
that section 14, of the APC providing for exclusion from the hearing and
deciding of a case applies to committee members in contrast to ministers and
heads of other administrative authorities.

As stated above, committee hearings are subject to section 134, of the
APC; this section regulates proceedings before a committee body. Remon-
strance committee, however, neither adjudicate on merits in administrative
proceedings nor are an administrative body directly executing any public ad-
ministration powers.> Consequently, it is about the application of the proce-
dural rules laid down. Committee bodies, the remonstrance committee in this
case, decide by voting following deliberation. The committee has a quorum
if an absolute majority of members are present. Each member may make a
motion for decision in deliberation, that is before voting. Where a party to
proceedings has lodged an objection as to bias of a remonstrance committee
member, the committee as a whole decides on this objection, except for the
challenged committee member, who is excluded. If the committee is sub-
divided into panels by the expertise principle, the relevant panel decides.?
However, the actual resolution is issued by the minister or the head of another
central administrative authority.

Remonstrance committees produce draft remonstrance decisions, which
are a recommendation only, therefore not binding, in terms of both the hol-
ding and the reasoning.

Appellate administration bodies review challenged decisions with regard to:

1. The compliance of the challenged decision and the previous
proceedings with legal regulations, to the fullest extent; the body
of appeal will learn from the appeal what the appellant sees
as the conflict between the decision or proceedings and legal
regulations, but is not bound by the petition;

2. factual correctness of the challenged decision to the extent of the
objections specified in the appeal; it may be concluded that this
limits the full review principle or does so where required so by
public interests.

1 Section 152(3), of the APC

2 Vedral, J. Spravni fad. Komentaf. Praha: Bova Polygon, 2006. pp. 860-861, and
judgement of the Supreme Administrative Court no. 912/2006/111. of the Collection
of Judgments of the Supreme Administrative Court: remonstrance committee is
not an administrative body with authoritative (vrchnostensky) powers

3 Subdividing the remonstrance committee into panels is suitable for the sake of
specialisation but is not compulsory.
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The administrative body must also consider the compliance with the fun-
damental rules of practice of administrative bodies.*

Also, the aspect of procedural economy, mentioned above several times,
must be remembered. Administrative bodies thus do not consider any errors
in procedure which may be reasonably held as incapable of having affected
the compliance between the decision and legal regulations, or the factual co-
rrectness; such errors are of minor intensity and it would be uneconomical to
come back to and deal with them — for instance, the administrative body has
failed to communicate to a party to the proceedings the identification data
of the authorised person in authority but the decision is otherwise correct in
both fact and law.’ The party, however, may seek damages even though the
administrative body did not consider the errors in procedure which may not
be reasonably held as capable of having affected the compliance between
the challenged administrative decision and legal regulations, or the factual
correctness of such decision.®

Special courses of action’ by the appellate body relate particularly to
contentious proceedings, joint proceedings, and the procedure for lodging an
appeal against a decision conditional on a binding opinion.

Where the appellate body, after having reviewed the challenged decisi-
on, arrives at a conclusion that the appeal is not justified and that there are
no grounds for the proceedings to be discontinued, it dismisses the appeal
and upholds the challenged decision. Where the appellate body arrives at a
conclusion that the challenged decision is (1) in conflict with legal regulati-
ons and the fundamental rules of practice, and considers (a) the aspect of the
content, such as failure to comply with statutory conditions, as well as (b)

4 The way they are defined under sections 2—8 of the APC, for instance the principle
of legitimate expectation, clearly shows efforts to ensure against ,surprising
decisions’, compare judgement of the Constitutional Court no. 12/2003 of the
Collection of Judgements and Resolutions of the Constitutional Court, and also
Hendrych, D., a kolektiv., Spravni pravo, Obecna c¢ast, 6. vydani, C:H:Beck,
Praha, 2006, p. 380

5 Vedral Josef, Spravni fad — komentai, BOVA POLYGON, 1. vydani, Praha, 2006,
1048 pages, pp. 529-529, also 1. US 148/2002

6 Act no. 82/1998 Sb. to regulate liability for damage caused in the exercise of
public authority by unlawful decision or maladministration, as amended; also
compare Mikule Vladimir, Radné opravné prostiedky podle nového spravniho
fadu, in Novy spravni fad, zékon ¢. 500/2004 Sb. ACT of 24th June 2004 Code of
Administrative Procedure. Praha: ASPI, a.s., 2005, p.168

7  Vedral Josef, Spravni fad — komenta¥, BOVA POLYGON, 1. vydani, Praha, 2006,
1048 pages, p. 531
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errors in the previous proceedings on the condition that these are not ‘insig-
nificant’ errors or (2) those incorrect in fact:

3. The appellate body may reverse the challenged decision or part
thereof'and discontinue the proceedings, whereby the proceedings
are ended;®

4. the appellate body may change the challenged decision or part
thereof
a) particularly where the challenged decision or the previous

proceedings contain such errors in law or fact that can be
removed in the appellate proceedings on the basis of the files
and the decision source documents accumulated over both
proceedings;

b) anew, where the conditions for a change in the decision are
laid down;’

c) a change in the reasoning of challenged decision only
is also allowed, because of the need to remove errors in
reasoning, where the holding of decision is good and the
reasoning contains inconsistencies that cannot be removed
using the decision source documents on file, such as
incomprehensibility, the efforts to save parties from repeated
hearing of the case before the first-instance body;!°

d) in the appellate proceedings, the appellate body may not
change decisions issued by territorial self-governing units
under their separate powers because such decisions enjoy
constitutional protection of the right of self-government.
Comparing a territorial community’s right of self-government
and an individual’s right of fair trial in administrative
proceedings, the position of a party to proceedings is
‘weaker’ — in this instance, the decision has to be reversed
and the case referred back for new hearing;!!

10
11
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Compare grounds for discontinuance of proceedings listed in section 66 of the
APC

Vedral Josef, Spravni fad — komentat, BOVA POLYGON, 1. vydani, Praha, 2006,
1048 pages, p. 535

Unlike the previous legislation, the APC provides for this practice expressly.
Compare the Constitution of the Czech Republic, Articles 8 and 101; also, the right
to local government can be found in the European Charter of Local Government
(ECLG) published in the Collection of Laws as Notification of the Ministry of
Foreign Affairs no. 181/1999 Sb. to adopt the ECLG



e) no change may be made to the detriment of the appellant.'?

5. The appellate body reverses the challenged decision and refers
the case back to the first-instance body, which issued the decision
for new hearing.

A special provision provides for conciliation. Parties to contentious pro-
ceedings may reach conciliation also before the appellate body, but such con-
ciliation is subject to approval. The administrative body approves the concili-
ation unless it is contrary to legal regulation or public interests.

Peculiarities may also be found with the adjudication of appeals against
decisions on preliminary measures. '

Discontinuance of proceedings should not be omitted from discussion.
If the appellate body finds that there are grounds for the proceedings to be
discontinued, it reverses the challenged decision and discontinues the proce-
edings without reviewing the merits of the case. The appellate body may use
all and any grounds for a discontinuance of proceedings as stated in section
66, of the APC.

Withdrawal of appeal as regulated under section 91(3), of the APC. Such
withdrawal results in a discontinuance of proceedings on the date of the
withdrawal, and [the date of] the last [withdrawal] where there are several
appellants. The challenged decision comes into force on the date following
the date of discontinuance of proceedings. The administrative body issues
a declaratory resolution on discontinuance of proceedings; the resolution is
recorded on file and notified to all appellants. Appeal may only be withdrawn
before decision is issued.

Delayed or inadmissible appeals are dismissed.

In conclusion, I would like to touch on the legal force of decisions on ap-
peal, in connection with appeals in general. The decision of an appellate body
is in legal force if all appellants and the parties to proceedings under section
27(1), of the APC are notified. The date of coming into force is relevant for
the running of the time limit for bringing an administrative action, which may
be lodged within two months of the decision notification. If the first-instance

12 Prohibition of a decision by a court of appeal to be amended to a worse one
(prohibition of reformatio in peius), compare Mikule Vladimir, Radné opravné
prostiedky podle nového spravniho fadu, in Novy spravni fad, zakon ¢. 500/2004
Sb. ACT of 24th June 2004 Code of Administrative Procedure. Praha: ASPI, a.s.,
2005, p. 163

13 Act no. 82/1998 Sb. to regulate liability for damage caused in the exercise of
public authority by an unlawful decision or maladministration, as amended
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decision is one enforceable before it is declared final and conclusive' (pre-
liminary enforcement) the effects of the decision in appellate proceedings
reversing the first-instance decision with preliminary enforcement will apply,
either following the legal force of this decision or, retrospectively, as from the
date of the preliminary enforcement.

Decisions of appellate bodies may not be appealed'

Unless excluded so by the nature of the case, the provisions pertaining to
appeals apply to the adjudication of remonstrances.!® Remonstrances are a
special type of appeal and remonstrance proceedings are a special type of ap-
pellate proceedings. Consequently, what follows is the subsidiary application
of section 81 et seq., of the APC, which regulates appellate proceedings and
the very institution of appeal. Application of section 93(1) regulating the use
of general provisions also holds true for remonstrances. Lastly, I must men-
tion the mandatory use of the provisions of Chapter II, of the APC regulating
the fundamental rules of practice of administrative bodies."”

Remonstrance proceedings, however, differ from appellate proceedings,
particularly in the different conditions for the exclusion of persons in autho-
rity from the hearing and adjudicating of the case upon objections as to their
bias, as mentioned above. A party to the proceedings may not claim bias of a
minister or a head of another central administrative body on grounds of their
participation in the first-instance adjudication. Remonstrance decisions are
adopted upon the motion of remonstrance committee. This motion is binding
as to neither the holding nor the reasoning.'® Also, the statutory possibilities
in respect to remonstrance decisions differ from those in respect to appellate
decisions, and the time limit for the issuance of a remonstrance decision is
defined differently. This time limit starts running on the date of the file along
with the opinion of remonstrance committee is referred to a minister or the
head of other central administrative body for decision.?

14 Section 74 of the APC and also an analogy to section 99 of the APC

15 Compare Skulova, S., Pricha, P, Havlan, P., Kadecka, S., Spravni pravo procesni,
Praha, EUROLEX BOHEMIA s.r.0., 2005, p. 198, and also see section 91(1) of
the APC as a demonstration of the two-instance proceedings principle

16 Section 152(4), compare Skulova, S., Pricha, P., Havlan, P., Kadecka, S. Spravni
pravo procesni. Praha: Eurolex Bohemia s.r.o., p. 200

17 Sections 2—8 of the APC

18 Vedral, J. Spravni fad. Komentar. Praha: Bova Polygon, 2006. pp. 864-865

19 Compare section 90 of the APC: decision of the appellate body, and section
152(5)

20 Compare section 88(1) of the APC with sections 8687 of the APC, with regard to
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The APC also lays down a different, and rather questionable method of
adjudicating remonstrances.?! The decision may be reversed as a whole or
in part.?> Consequently, the proceedings will be discontinued or the case re-
ferred back for new decision. The principles of good administration must be
applied in respect of this use and interpretation of section 152(5)(a); if not,
then in order to get a decision on the merits, a party to the proceedings would
have to commence proceedings by application afresh or initiate ex officio
commencement.

The first-instance decision may be altered if remonstrance is granted to
the full extent and this cannot cause harm to any parties to the proceedings
unless all those involved express consent to this. Remonstrance may also be
rejected, either for lack of cause (thus upholding the challenged decision) or
on formal grounds as delayed or inadmissible.?

In addition, there is the conflict with section 89(2), of the APC. Under this
subsection, the appellate administrative body fully reviews the compliance of
the challenged decision and the proceedings previous to the issuance of this
decision with legal regulations. Section 152(5)(a) provides that either consent
must be given or the remonstrance granted fully. In connection with this, I
should point out the duty of the administrative body to apply the legality prin-
ciple as a fundamental rule of practice of the administrative body.

Finally, I must point out the different concept of the institution, error co-
ram nobis. There is no referral of the case to a higher instance body in respect
of dismissed remonstrances.

* The remonstrance institution was also treated in detail in a paper presen-
ted at the conference Olomoucke pravnicke dny 2008.

section 90(6) of the APC. Section 71 of the APC is remains unaffected.

21 Section 152(5)

22 This is inferred, the law does not expressly provide for this practice.

23 Section 90(5) of the APC and section 92(1) of the APC; generally speaking, it
is the special regulation for the general provisions regulating adjudication on
appeals, more in Zackova, M. Rozhodnuti o podaném rozkladu podle zakona &.
500/2004 Sb., spravni fad. In Novy spravni fad, zékon ¢. 500/2004 Sb., Act of
24th June 2004 Code of Administrative Procedure. Praha: ASPI, a.s., 2005. pp.
175-176
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Evaluace verejné spravy v kontextu potirani korupce
Michal Malacka

1. Uvod

Evaluace metod reformy vefejné spravy popsana v tomto ¢lanku vycha-
zi ze zkuSenosti z evaluaci uskute¢nénych ve Svycarsku. Je pfitom prevzat
model, ktery by snad bylo mozné aplikovat na ¢eskou vetejnou spravu, ob-
zvlasté v ptipadech, kdy se korupéni prostiedi jevi v ¢eském nazirani jako
standardni fenomén.!

Metoda evaluace reformy vefejné spravy se zacala pravidelné pouzivat
az v poslednich desetiletich a to nejen ve Svycarsku. K ustéleni evaluaénich
procest prispélo téz zakotveni samotného procesu evaluace v ustavé a taktéz
vyvoj celkového politického a hospodarského prostredi v 90. letech. Byly vy-
tvofeny zékladni teze evaluace obecné a stanoveny zékladni meze a principy
evaluacniho procesu. Pojem evaluace je pouzivan v nejriznéjsich kontex-
tech, které je mozno vykladat nasledujicimi moZnymi zptsoby:

Evaluace zahrnuje faktickou analyzu empirické reality a jeji zmény (pied-
chazejici a nasledné)

Evaluace zahrnuje normativni hodnoceni reality ve vztahu ke zménam.

Evaluace zahrnuje kauzalni spojeni empirické reality a jeji zmény.

Evaluace zahrnuje praktické pouziti, popt. vyuziti zavéru ziskanych eva-
luaci za ucelem zdokonaleni zkoumanych veli¢in.

Evaluace je v podstaté v§eobecny analyticky proces, ktery je mozné pou-
it na poli zkoumani spole¢enského jednani.?

1 Thoenig, Jean-Claude, 2000, Evaluation as Usable Knowledge for Public
Management Reforms, in: Secretary-General of the OECD, Government of the
Future, Getting from Here to There. Paris, OECD., str. 197

2 Bohret,Carls/Konzendorf, Gotz, 2000, Moderner Staat — Moderne Verwaltung.
Leitfaden zur Gesetzesfolgenabschitzung. Berlin, Bundesministerium des
Innern.
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2. Metody a cile evaluace

2.1. Cil a ucel evaluace

Evaluace ma obecné za cil zjistit informace o ¢innostech statu ve sledo-
vané oblasti. Primarnim cilem je zjisténi ucinnosti jednani statu a procest
fizenych jeho organy, predevsim z divodi dalsi racionalizace( efficience)
a zvyseni ucelnosti ( efektivity) jednani statu.

Evaluace jako proces samotny by méla zlepsit politiku vetejné spravy
prostfednictvim zlepSeni planovani a orientaci na vysledky. Plati zde pravidlo
dvojiho ucelu evaluace: Evaluace ma byt vyuzita pro kontrolu a legitimaci
a jako podklad pro mozné vylepSeni a pouceni pro dalsi postupy.

Vedle toho jsou podle aktéra evaluace a zadani evaluace sledovany na-
sledujici cile jako vyzkum popt. zjiStovani skuteCnosti, které maji slouzit
k jinym politicky — strategickym cilim.?

3. Vyznamné faktory pro uspéSny proces evaluace

Evaluace mize byt za predpokladu jejiho spravného provedeni vyznam-
nym prostiedkem a predpokladem k GspéSnému procesu reformy vefejné
spravy a pfispiva po jeji analyze ke spravnému vedeni daného evaluovaného
spravniho organu, piipadné soustavy ¢i systému samotného. V ramci evalu-
acniho procesu je nutné sledovat nize uvedené faktory a uzivat nastroje k nim
nalezejici. *

3.1. Generovadni nadhodnoty
Znakem uspesné evaluace je jeji pozitivni pfinos. Toto plati jmenovité
pro evaluaci provedenou za Gcelem reformy vefejné spravy. Pfinos je hlav-
nim cilem tohoto typu evaluace. Prakticky pfinos je nutny proto, aby mohly
byt vysledky evaluace zahrnuty do reformy samotné. Duilezité jsou z pohledu
pfinosnosti evaluace zejména nasledujici faktory.

3 K tomu: Stockmann, Reinhard, 2000, Evaluation in Deutschland, in: Stockmann,
Reinhard, Evaluationsforschung, Grundlagen und ausgewihlte Forschungsfelder,
Opladen, Leske/Budrich., str. 11-40

4 Viz. Widmer, Thomas, 2001, Qualitétssicherung in der Evaluation — Instrumente
und Verfahren, LeGes 2001/2, str.. 9-39., dale Thoenig, Jean-Claude, 2000,
Evaluation as Usable Knowledge for Public Management Reforms, in: Secretary-
General of the OECD, Government of the Future, Getting from Here to There.
Paris, OECD, str.198
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3.2. Ohnisko evaluace

V tomto aspektu je nutno spatfovat vychozi zamér evaluacniho procesu.
Rozsah Setfeni v evaluacnich postupech musi byt jasné definovan, Setieni
musi byt sméfovano ke specifickym skutecnostem dulezitych pro reformni
proces a je spojeno s cili a vizemi pro reformni proces stanovenymi. Ne-
lze tedy konstatovat vhodnost obecného evaluacniho zacileni, ¢i pfipustnost
nahodného nebo plosného procesu evaluace sledujiciho hypotetické mozné
zjisténi nedostatkli v nekonkretizovanych oblastech a jejich nesystémovou
napravu.

3.3. Kauzalni nexus

Mnozstvi nezavislych proménnych ve vztahu k pfedmétu Setfeni by mélo
byt orientovano na veli€iny, které mohou byt ovlivnény ¢leny dané organi-
zace, tedy té kterd je momentalné evaluovana. Vybér proménnych — sledo-
vanych faktori a procesu - by nemél byt ¢inén jen akademicko — teoreticky,
ale také z praktického hlediska, vychazeje z jiz dfive zjisténych krizovych
oblasti, pfipadné potieb avizovanych v pfedchozim odstavci. Informace zis-
kané evaluaci by mély mit konkrétni vyznam pro uskute¢néni reformniho
procesu. Evaluace by tudiz méla byt méné strategickd, coZ znamena omezeni
vizi, a vice operativni, tedy zaméfena na dosazeni cili spojenych s efektivni
reformou verejné spravy.

3.3. Wyuziti
Uspé&sna evaluace nekonéi zvefejnénim zavéreéné zpravy. Naopak napo-
maha procesu reformy uzitim vysledkd evaluace v praxi. Je tedy zakladem
evaluaéniho procesu a jeho vychozim bodem. Nemusi pfitom slouzit a neme-
la by slouzit jako jediny podklad. V kontextu jejiho nejvhodnéjsiho uziti by
m¢éla doplnovat a koncepéné navazovat na zameéry a cile vypracované jednot-
livymi ustfednimi organy.

3.4. Nacasovani

Provedeni evaluace by mélo byt v ¢asové shod¢ s reformnim procesem,
aby bylo mozné vyuzit v reformé jeji vysledky. Dobré nacasovani je nutné
taktéz pro vybér pouziti dané metody a zvefejnéni zavérecné zpravy. Zde se
nejednd jen o véasné provedeni evaluace, jak byva Casto uvadéno, ale ze-
jména o vhodné uziti tohoto nastroje z organizacniho a politického pohledu.
Casova shoda s reformnim procesem tedy znamena moznost pouZiti evaluace
jako impulzu k reformnim procestim, k jejich opodstatnéni, pfipadné k prosa-
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zeni politického tlaku a prosazeni reformnich trendt. Vzdy tedy bude zalezet
na aktudlni potfebé a vhodnosti zptisobu aplikace evaluacni strategie.

3.5. Hospodarnost

Evaluace ma byt co nejefektivnéjsi a co nejucinngjsi. Z obou téchto krité-
rif je mozné odvozovat hospodarnost. Naklady na evaluaci museji byt v rov-
novaze s efektievnosti vystupt. Ekonomika evalua¢niho procesu je spojena
s Unosnosti evaluace samotné. Pokud by evaluaéni proces nakladové pie-
vySoval polozky reformni, jiz samotna tato skute¢nost by znamenala nega-
tivni hodnoceni pro systém, ktery ma byt hodnocen. Dale nelze zaménovat,
jak tomu bohuzel v mnoha piipadech v Ceské republice je, proces evaluace
a proces reformy. Oba procesy spolu bezpochyby souvisi, ale ve své struktute
a provedeni se vyznamné lisi. Reformni proces lze provadét bez evaluace,
pokud to bude potiebné a z odborného hlediska realné, pticemz evaluace
nemusi slouzit jen jako nastroj ke komplexni reformé vetejné spravy, ale také
jako nastroj ke kontrole procesu fizeni vefejné spravy samotné.

3.6. Vyznam politické situace

Reforma vetejné spravy probiha ve specifickém politickém prostredi, kte-
ré ovliviluje zpisob s vysledek reformy. Pokud hovofime o reformé vetejné
spravy v kontextu boje proti korupci, je politicka situace v Ceské republice
nejen aktualni, je pfimo ,,zrala*. Mnohé mezinarodni organizace ¢eské pro-
stfedi hodnoti srovnatelné se zemémi Afriky a Asie, coz jisté neni situace pfi-
spivajici k dobrému jménu republiky v zahranici. S politickou situaci — tedy
vhodnosti a moznosti realizovat hodnoceni a reformy — souvisi samoziej-
me politicka vile, ktera nemusi byt vzdy pozitivni, mtze byt také negativni
ve spojeni s demokratickym statnim zfizenim.

3.7. Politicka viile

Zakladnim ptedpokladem pro provedeni reformy vefejné spravy je vile
k dlouhodobym, cilenym, piezkoumatelnym reformam ve smyslu kontrolo-
vané, regulované zmény. Evaluace nesmi byt pouze takticka a ideologicka,
popt. pouzita ke strategickym Gcelim. Musime rozliSovat evaluaci zamétenou
na skute¢nou reformu vefejné spravy a analyticka opatfeni k ospravedInéni
¢i mapovani chybnych procest, bez ochoty k jejich naslednym zménam. Po-
liticka vile byva Casto proklamovana ¢i deklarovana, ve smyslu skute¢ného
naplnéni evaluacnich procesi a jejich provedeni tak jak jsou zde popisovany
e potieba realizace politické vile smérem k evaluaci a reformnim trendtim.
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Politicka vtle k odstranéni korupéniho prostfedi nebude nikdy realizovana
vychazeje sama z prostfedi korup¢niho.

3.8. Casovy harmonogram

Obvykle byva ¢asovy horizont potfebny k politickym rozhodnutim po-
meérné uzky, je tedy nutné provézt evaluaci optimalné vzhledem k ¢asovému
odstupu. Evaluace slouzici jako podklad k reformnimu procesu musi byt tedy
provedena s dostate¢nym ¢asovym piedstihem pied politickym rozhodnutim
o realizaci reforem samotnych. Ve spojeni s politickou vuli je vhodné spojo-
vat anonci procesu evaluace slouzici k odstranéni rizik z hlediska korupéniho
jiz v ramci volebnich programi jednotlivych politickych subjekt. Samotny
harmonogram evalua¢niho procesu musi byt pevné stanoven, zacilen na re-
alizatory evaluace, tedy evaluatory a evaluované. Pfi¢emzZ nelze zapominat
na adekvatni zapojeni dotéené odborné a laické vefejnosti, coz z harmono-
gramem a Casovym aspektem evaluace nepochybné souvisi.

3.9. Naklady

Naklady evaluace nejsou jen sekundarnim aspektem. Jak jiz bylo uvede-
no vyse, znamenaji predpoklad efektivity a uspéSnosti samotného procesu
a musi byt naplanovany efektivné, jelikoz i v ptipadé relativniho uspéch ¢i
neuspéchu reformy samotné budou uhrazeny a jejich efektivni vyuziti vy-
hodnoceno. Néklady na evaluaci jsou ¢asto pfedmétem kritiky a politickych
bojt, pfedevsim v pripadech, kdy jsou vysledky evaluace diskutabilni. Je po-
tteba zdlraznit zacileni investice zejména do oblasti reformované na zakladé
evaluace a uziti ziskanych materiald v evaluacnim procesu tak, aby nedocha-
zelo k dvojimu hrazeni jedné aktivity.

3.10. Transparentnost

Cely evaluac¢ni proces musi byt bezpodminecné transparentni. Vyhody
plynouci z transparentnosti jsou predevsim - posileni participace, zvySena
legitimace, umoznéni diskurzu, vysoka akceptace a lepsi ochrana pied nega-
tivni reakci. Transparentnost a jeji zabezpeceni je nutna piedevsim v téchto
aspektech:

Cile a postup: Cile a otazky postupu musi byt popsany a zdokumentova-
ny, pficemz je vhodné pripominat redukci procesi z hlediska vizi a zaméteni
na realné cile.
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Konflikt zajmti: Evaluujici, objednatel, ucastnik dotcena osoba maji spe-
cifické zajmy, které mohou sméfovat ke konfliktim. Tyto z4jmy je nutno vy-

Vysledky: vysledky evaluace — ve formé zpravy — je nutno nejen zpfi-
stupnit, ale fadné prezentovat jejich spravnost podptirnymi argumenty a oda-
vodnénymi procesy, na zaklad¢ kterych bylo vysledkd evaluace dosazeno.
Zejména s ohledem na korup¢ni problematiku nelze aspekty transparentnosti
v z4dném ohledu podcenit, naopak je nutné dbat na co nejvyssi moznou miru
dostupnosti a prezentace®.

4. Prevence korupcniho jednani v prostiredi vei'ejné spravy
v Evropé

Podle nepotvrzenych odhadu je stanoveno, ze celkovy objem prostiedkd,
které jsou uzity ke korupénimu jednani, zahrnuje az pét procent objemu své-
tové ekonomiky. Korupce se odehrava v demokratickych statech a ohrozuje
daveéru ve vetejné instituce, predevsim pokud dojde k podvodnému jednani
ze strany vefejné instituce. Z tohoto duvodu je zfejmé, ze vefejné instituce
musi vynakladat energii pro boj proti korupénimu jednani, kdy se nejedna jen
0 energii samotnou, ale zejména o nemalé finanéni prostiedky, jak bylo fece-
no vyse. Korupce neni omezena jen na vefejny sektor. Zasahuje také do pri-
vatniho sektoru, jako jsou naptiklad kapitalové trhy, coz podkopava daveéru
podnikatelt a jinych subjekti, coz ovSem neni pfedmétem této studie.®

4.1. Uspéchy EU v boji proti korupci.
4.1.1. VSeobecny pi‘ehled jednotlivych EU iniciativ

Boj proti korupci se stal absolutni prioritou organd EU od doby padu
Santerovi Komise v roce 1999. Byla konstatovana potfeba jasnym pravidel
a postupd, které by zabranily korupénimu jednani v rdmei vefejného sektoru.
Je nutno zduraznit, Ze Komise je spole¢né se ¢lenskymi staty zodpovédna za
pterozdélovani penéz z evropskych fondu, coz ji také nuti k pfijimani evalu-
acnich a antikorupénich krokda.

5 Widmer, Thomas/Landert, Charles/Bachmann, Nicole, 1999, Evaluations-
Standards. Empfohlen von der Schweizerischen Evaluationsgesellschaft , http//
www.seval.ch.

6 K tomu Commission’s Communication on a Comprehensive Policy against
Corruption (COM (2003) 317 final).
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Z téchto dtvodt bylo nutno vytvofit specidlni nezavisly ufad — OLAF —
ktery mé& pomoci pii feSeni vysSe specifikovanych tkoli. OLAF prosetiuje
nejen veskera obvinéni z podvodd, ale hraje dtlezitou roli pii koordinaci pro-
Setfovani korupéniho jednani mezi jednotlivymi ¢lenskymi staty. Vzhledem
k tomu, ze korup¢ni jedndni ma Casto preshrani¢ni charakter, ptebirda OLAF
zodpovédnost za propojeni relevantnich organti ¢lenskych statd, které maji
toto jednani proSetfovat. OLAF nemtze uzit Zadné donucovaci prostredky,
musi si vyzadat pomoc dot¢enych ¢lenskych stati.

Evropskéa rada zadala Komisi v fijnu 1999 o vytvoreni multidiscipli-
narniho nastroje, ktery by slouzil k boji proti korupci. Timto nastrojem se
stal Millenium Strategy on the Prevention and Kontrol of Organized Crime
z roku 2000, ktery upravuje predev§im spole¢né definice a sankce za proti-
pravni jednani.’

Na podkladé Bilé knihy® pfijala komise interni pravidla pro boj proti
korup¢énimu jednani, jako napiiklad praktickou pfirucku pro boj proti ko-
rupci. Tato pravidla zahrnuje rozhodnuti komise ze dne 4. dubna 2002, které
upravuje zptsob chovani komisait a ostatnich pracovniki komise, standardy
pro vnitini kontrolu a ustanovuje pravidla pro rotaci pracovnik na citlivych
postech.

V dubnu 2003 Komise pfijala Communication on a Comprehensive EU
Policy Against Corruption. V této zpraveé zada komise o rozkryti a potrestani
vSech aktii korupce. Komise apeluje na vSechny c¢lenské staty, aby co nej-
rychleji aplikovali dostupné supranacionalni protikorupéni instrumenty”.

4.1.2. Uspéchy v ramci EU

OLAF zavedl politickou iniciativu, kdy vSechna podezieni z korup¢niho
jednani vznesena proti ufednikim na vyznamném postu museji byt proset-
fena. Komise prezentuje nulovou toleranci k pfipadiim korupce v ramci Ev-
ropské unie. Persondlni predpisy piikazuji vS§em ufednikiim povinnost hlasit
kazdy pokus o podplaceni, v souvislosti s vytvofenim systému Investigation
and Disciplinary Office ( IDOC) vytvofila Komise systém, na zakladé které-
ho je mozné predchazet korupénimu jednani. Spoluprace IDOC a OLAF je
zde samoziejmosti'’.

7 Dale OJ 2000/C 124/01 3.5.2000

8 Viz.: White Paper on Reforming the Commission of 1 March 2000, COM(2000)
200/2.

9 Viz.COM(2003) 317 final

10 Decision C(2002) 540 on the conduct of administrative inquiries and disciplinary
proceedings
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4.1.3. Dalsi opati‘eni ¢lenskych stati

Clenské staty samy zavedly nasledujici opatieni, ktera maji zabranit ko-

rupci.
L]

Protocol to the Convention on the Protection of the European
Communities Financial Interests — umoziuje trestnépravni postih
korup¢niho jednani vSude tam, kde dochazi k poskozeni finan¢nich
zajmi Unie."

Convention on the Figur against Corruption involving officials of the
European Communities or officials of Member States of the European
Union — umoznuje trestnépravni postih korup¢niho jednani tam, kde
nedochazi k poskozeni finanénich z4jmt Unie."

Sekond protocol to the PIF Convention —zavadi moznost postihu tzv.
,» prani $pinavych penéz“"?

Framework decision criminalising corruptionn in the private sector —
moznost postihu korupce v soukromém sektoru. Clenskym statéim je
umoznéno ulozit trest v rozmezi 1 — 3 let odnéti svobody za korupcni
jednani."

Public procurement directives 2004/17/ES a 2004/17/ ES — Komise
je povinna znevyhodnit takové nespolehlivé poskytovatele sluzeb,
ktefi na zaklad¢ svého korupcniho jednani, nebo profesné chybného
konani neskytaji dostatecné zaruky spolehlivosti.

4.1.4. Podpora boje proti korupci v neflenskych statech EU

Podpora rozvoje demokracie a principti ,,good governance* jsou vyznam-
nym cilem vnéjsi a rozvojové politiky Evropské Unie.

V ramci tohoto rozvoje podporuje Evropské Unie rizné organizace, které
bojuji proti korupci. V ramci tohoto procesu stanovila Komise u kandidat-
skych zemi deset principtl, které souviseji s bojem proti korupci pii pfechodu
k politice EU. Mezi tyto principy patii: podpora boje proti korupci na nejvys-
§i arovni, implementace relevantnich zakont, zfizeni silnych a nezavislych
uradu, reforma vefejné spravy za ucelem podpory transparentnosti, mecha-
nismy hlaseni korupce atd.

11 0J96/C 313/01 23.10.96 , OJ 95/C 316/03 27.11.95
12 0J 97/C 195/01 25.6.97
13 0J97/C 221/02 19.7.97
14 OJ L 192/54 31.7.2003
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4.1.5. Globalni iniciativa
Evropska unie se podili na politice OECD pfi boji proti korupci. Tato
spoluprace je zakotvena v dokumentu Convention on Combating Grubery of
foreignpublic officials in international business transaktions.'

5. Soucasné aktivity v ramci ¢innosti EU

5.1. Transparentnost

Efektivnim instrumentem v procesu zabranéni korupce je také v sou-
vislosti s evaluaci maximalni transparentnost pifi rozhodovacich procesech
a rozdélovani finan¢nich prostiedki. S timto ucelem byla zalozena European
Transparency Initiative. Tato iniciativa podporuje instituce a ¢lenské staty
predevsim v predavani informaci o prostfedcich EU, lepsi spolupréci pii vy-
meéné informaci o nezéavislych poskytovatelich, poradenstvi tykajici se lob-
byismu atd.

5.2. Uzavirani smluv
OLAF ve spolupraci s organizaci Transparency International pfipravuje
reformu, kterda ma zlepsit systém uzavirani smluv v ramci EU. V soucasné
dobé¢ funguje v ramci EU systém, kdy se pfi uzavirani smluv vychazi pouze
z informaci, které poskytne sam podnikatel. Cilem reformy je zapojit do pro-
cesu rozhodovani informace ziskané od ¢lenskych statt, popt. OLAF.'

5.3. Etika

I pres znacné mnozstvi jiz publikovanych dokumenti zakotvujicich etic-
ké chovani je zde stale tfeba vytvofit jasné moralni standardy pro ufedniky
predevsim v ¢lenskych statech EU. Komise se jiz pfipravuje toto téma pro-
jednat na svém dal$im zasedani. Primarni nartist vyznamu etiky a etickych
kodexti neni datovan v davné minulosti. Etické kodexy pronikaji do vefejné-
ho sektoru ve dvacatém stoleti a na vyznamu nabyvaji zejména ve vztazich
s ochrannym prvkem a tam, kde se nedafilo oblast ¢i sféru upravit zadkonnou
cestou.

15 Blize: The Oecd Convention On Combating Bribery Of Foreign,Public Officials
In International Business Transactions: Theory And Practice, Zoe Gounari, www.
dundee.ac.uk

16 K tomu David/Nett, Korupce v pravu mezinarodnim, evropském a ¢eském, C.H.
Beck, Praha 2007 , str. 191-198

97



5.4. Standardy a kodexy chovani
Zakony a interni pravidla jsou nutné pro stanoveni pravidel chovani ve ve-
fejném i v soukromém sektoru. V ¢eské republice je tato situace aktualni také.
Vlada CR ve svém usneseni ze dne 21.3. 2001 ¢&. 270 schvalila Kodex etiky
zameéstnancl ve vefejné sprave, na ktery svymi vlastnimi kodexy reagovaly
ustfedni orgény statni spravy. Vznika tak eticky kodex policisty, kodex celni-
ka Celni spravy CR

5.4.1 Verejny sektor
Upravu chovéni piipravuje Komise spole¢né s OLAF. Pravidla by mé&la
stanovit kritéria pro vybér osob v rdmci vetejné spravy, jejich spravedlivé
odménovani a pravidelnou rotaci na vyznamnych postech.

5.4.2. Soukromy sektor
Podnikatelé jsou stejné ¢asto obét'mi i viniky korupéniho jednani v ramci
hospodarské soutéze. Obéti mohou byt i ve smyslu odepteni ptistupu k vefej-
nym prostiedktim kvili korupénimu jednani jiného podnikatele.

5.5. Korupéni jednani v politickém prostiedi
Politickym skandaltim je mozné zabranit nékolika zplsoby. Nejvyznam-
néj$im je bezpodminecna transparentnost financovani zajmovych skupin
a omezeni podnikatelskych aktivit zastupci politickych subjekti tak, aby ne-
doglo ke stietu zajmi. Clenské staty musi usilovat o maximalni mozné oddé-
leni statu a politickych stran. V ramci EU jsou rovnéz projednavana pravidla
lobbyismu a poradenstvi slouzici statnim organtm.'®

5.6. Spoluprdce odpovédnych uiednikii
V boji proti korupci je bezpodmine¢né nutna spoluprace s odpovédnymi
osobami. Ur¢ité kroky v této problematice kona OLAF spolecn¢ se Clensky-
mi staty a dal$imi organizacemi, jako napf. OSN.
Komise se vyslovila pro zalozeni nezavislého evropského statniho zastu-
pitelstvi'?, které ma slouzit k odhalovani, perzekuci a stihani téch, ktefi jedna-

17 K tomu David/Nett, Korupce v pravu mezinarodnim, evropském a ¢eském, C.H.
Beck, Praha 2007 , str 56-58

18 David/Nett, str.63 - 68

19 Viz. Commission Green Paper on the protection of Community financial interests
and the establishment of a European public prosecutor, COM(2001) 715 ze dne
12/12/2001 a rozsitujici zprava COM(2003) 128 final ze dne 19/03/2003.
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ni korupéné ve véci evropskych finan¢nich prostfedkti. Tento organ by mohl
efektivné prosazovat trestni piedpisy. Na multilateralni Grovni podporuje
OLAF dve¢ skupiny, kter¢ si kladou za cil boj proti korupci. Jsou to Internati-
onal Invastigators Konference a Interpol Group of Expertson Corruption.

6. Zavér

Korupce a vefejna sprava jsou spolu provazany od svych samotnych
pocatkl. Pokud mtzeme hovofit o historickych ohlasech na korupci a jeji
spojeni s vefejnou spravou, nalezneme reflexe jiz v obdobi Rima a jeho ad-
ministrativy ¢i spravy.

V soucasnosti je korupce globalnim fenoménem, ktery na sebe bere mno-
ho tvafi a podob. V politickém sektoru je ¢asto zaménovana s legalnim lobby,
v sektoru vefejné spravy je mocnou pro nizké platové podminky a vysokou
miru finan¢ni ¢i majetkové odpovédnosti. Zneuziti moci k ziskani osobniho
prospéchu provazi cely svét, nejen Evropskou unii a ¢eskou republiku. Ceské
prostiedi je navic velmi dobie ,,pfipraveno” na rozli¢né alternativy korupé-
niho jednani , Cerpajice z vynalézavosti komunistického rezimu a nedostatka
soucasné, slabé a nedokonalé demokracie v Ceské republice.

Pies veskera opatfeni a principy v tomto textu uvedené lze poukazat
na dva velmi dualezité faktory. V politickém zivoté by se méli aktivné i pasiv-
né prosazovat politici, ktefi ve svém obcanské zivoté prokazali bezthonnost
¢i v podnikatelském prostredi vybudovali dostateéné prostredky, na zakladé
nichz se nebudou muset uchylit ke korupénimu jednani Ve vetejné sprave je
mozné zvazit a opétovné obnovit diskuze o ,,administrativni definitivé®, které
by zaméstnanci tohoto sektory pozbyli v pfipadé poruseni etickych a prac-
nich principi a pravidel.

To vée nezméni nic na faktu, Ze fenomén korupce zistava i nadale v Ces-
ké republice aktudlnim problémem, k jehoz odstranéni mtize napomoci eva-
luace vetejné spravy a jeji adekvatni reforma, provedena v souladu s pravidly
a principy v této studii zakotvenymi.

Literatura

Bohret Carls/Konzendorf Gotz, Moderner Staat — Moderne Verwaltung.
LeitfadenzurGesetzesfolgenabschitzung. Berlin2000, Bundesministerium
des Innern.

99



Commission’s Communication on a Comprehensive Policy against Corruption
(COM (2003) 317 final)

Commission Green Paper on the protection of Community financial interests
and the establishment of a European public prosecutor, COM(2001) 715
ze dne 12/12/2001 a rozsifujici zprava COM(2003) 128 final ze dne
19/03/2003.

David Vladislav/Nett Alexander, Korupce v pravumezinarodnim, evropském
a Ceském, C.H. Beck, Praha 2007

GounariZoe, The OECD Convention On Combating Bribery Of Foreign,Public
Officials In International Business Transactions: Theory And Practice,
www.dundee.ac.uk

Rozhodnuti/materialy EU: C(2002) 540 on the conduct of administrative
inquiries and disciplinary proceedings, COM(2003) 317 final, OJ 96/C
313/01 23.10.96 , OJ 95/C 316/03 27.11.95, OJ 97/C 195/01 25.6.97,
0J 97/C 221/02 19.7.97,0J L 192/54 31.7.2003, OJ 2000/C 124/01
3.5.2000

Stockmann Reinhard, Evaluation in Deutschland, in: Stockmann, Reinhard,
Evaluationsforschung, Grundlagen und ausgewéhlte Forschungsfelder,
Opladen, Leske/Budrich, 2000

Thoenig Jean-Claude, Evaluation as Usable Knowledge for Public
Management Reforms, in: Secretary-General of the OECD, Government
of the Future, Getting from Here to There., Paris 2000, OECD

Widmer Thomas, Qualitdtssicherung in der Evaluation — Instrumente und
Verfahren, LeGes, 2001

Widmer Thomas/Landert Charles/Bachmann Nicole, Evaluations-Standards.
Empfohlen von der Schweizerischen Evaluationsgesellschaft 1999,, http//
www.seval.ch.

White Paper on Reforming the Commission of 1 March 2000, COM(2000)
200/2

100



Public administration evaluation in the context of fighting

corruption

Michal Malacka

1. Introduction

The public administration reform method evaluation as described in this
article is based on evaluation experiences carried out in Switzerland. A model
has been copied, which might be applied to the Czech public administration,
particularly in cases, where the background of corruption is deemed to be a
common phenomenon in the Czech Republic.!

The public administration evaluation method has been regularly used
for only the last decades in Switzerland as well as other countries. After the
actual evaluation process was embedded in the constitution, the processes
stabilization followed, supported by the general political and economical en-
vironment development in the 1990s. The fundamental thesis of evaluation
has been generally created, and the limits and principles of the evaluation
process have been set. The evaluation concept has been used in many diffe-
rent concepts, which can be explained in the following possible ways:

*  The evaluation includes a factual analysis of the empiric reality and

its changes (previous and following)

e The evaluation includes a normative reality evaluation in relation to

changes.

*  The evaluation includes a causal connection of an empirical reality

and its changes.

¢ The evaluation includes practical usage, e.g., the utilization of the

results of evaluations acquired in order to improve the researched
values.

Evaluation is fundamentally a general analytical process, which can be
used in the field of a research of social acting.>

1 Thoenig, Jean-Claude, 2000, Evaluation as Usable Knowledge for Public
Management Reforms, in: Secretary-General of the OECD, Government of the
Future, Getting from Here to There. Paris, OECD., str. 197

2 Bohret,Carls/Konzendorf, Go6tz, 2000, Moderner Staat — Moderne Verwaltung.
Leitfaden zur Gesetzesfolgenabschitzung. Berlin, Bundesministerium des
Innern.
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2. Evaluation methods and goals

2.1. Evaluation goal and purpose

The general goal of an evaluation is to find out information about state
activities. A primary goal is to find out the extent of efficiency of the state
activities and processes, managed by its bodies, mainly because of further ra-
tionalization (efficiency) and affectivity enhancement of the state activities.

The evaluation as the actual process should improve the policy of a pu-
blic administration by the way of planning and result orientation. A double
purpose evaluation rule applies here: The evaluation should be used for the
oversight and legitimating and as the groundwork for possible improvement
and advice for further proceedings.

Furthermore, according to the person involved in the evaluation and its
assignment, the following goals are pursued, including research, i.e., fact-fin-
ding, which should serve the purposes of other political — strategic goals. *

3. Significant factors for a successful evaluation process

If the evaluation is carried out in a proper way, it can be a significant tool
and a condition towards a successful process of public administration reform,
and support the analysis towards the proper management of a given evaluated
administrative body and eventually the arrangement of the actual system.
Within the framework of the evaluation process it is necessary to monitor the
below mentioned factors and to use instruments, which belong to them. *

3.1. Generating a surplus value

A sign of a successful evaluation is its positive contribution. This is espe-
cially the case for an evaluation, carried out for the purpose of a public ad-
ministration reform. The main goal of this type of evaluation is its contribu-
tion. A practical contribution is necessary in order to be able to include the

3 In addittion to that: Stockmann, Reinhard, 2000, Evaluation in Deutschland,
in: Stockmann, Reinhard, Evaluationsforschung, Grundlagen und ausgewéhlte
Forschungsfelder, Opladen, Leske/Budrich., str. 11-40

4 See: Widmer, Thomas, 2001, Qualititssicherung in der Evaluation — Instrumente
und Verfahren, LeGes 2001/2, str.. 9-39., dale Thoenig, Jean-Claude, 2000,
Evaluation as Usable Knowledge for Public Management Reforms, in: Secretary-
General of the OECD, Government of the Future, Getting from Here to There.
Paris, OECD, str.198

102



evaluation results into the actual reform. Especially the following factors are
important from the point of contribution.

3.2. Focus of the evaluation

The main purpose of the evaluation process should be seen in this aspect.
An investigative scope of evaluation processes must be clearly defined, the
investigation must be directed at specific facts, which are important for the
reform process, and connected with the goals and visions determined for the
reform process. Therefore the suitability of a general aim at the evaluation,
or the permissibility of a random or area process of evaluation following the
hypothetical possibility, that faults will be discovered in different areas, in-
cluding their non-systemic correction.

3.3. Causal nexus

The number of independent variables in regard to the subject of investi-
gation should be oriented on the quantities, which can be influenced by the
members of the given organization, i.e., the one, which is being evaluated at
the moment. The choice of variables — the monitored factors and processes —
should not be made only in an academic — theoretical way, but also on a prac-
tical level, based on the critical areas established earlier, i.e., the needs, men-
tioned in the previous article. Information from the evaluation should have
a particular significance in terms of the realization of the process of reform.
The evaluation should therefore be less strategy-oriented, which means, that
it should be limited by a vision, and more operative, i.e., aimed at reaching
the goals, connected with an efficient reform of public administration.

3.3. Utilization

A successful evaluation does not end with the publication of a final report.
On the contrary, it helps the reform process by using the results of evaluation
in practice. It is therefore the groundwork and the starting point of the evalua-
tion process. However, it must and should not be the only source. Within the
context of its most suitable utilization, it should complement and conceptual-
ly follow the goals and aims as worked out by individual central bodies.

3.4. Timing

The evaluation should be carried out at the same time as the reform pro-
cess, so that its results can be used in the reform. Good timing is also impor-
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tant in order to use the determined method and publish final reports. Except
for a timely realization of the evaluation (as often mentioned), also a suitable
usage of this tool from the organizational and political point of view. Time
conformity with the reform process therefore means the possibility to use the
evaluation as an impetus to reform processes, to their justification, eventually
promoting a political pressure and trends toward reform. Therefore, an actual
need and the suitability of the way the evaluation strategy is applied must
always be considered.

3.5. Economy

The evaluation should be the most effective and most efficient. Both these
criteria can signal an economical approach. The evaluation costs must be in
balance with the output efficiency. The economics of the evaluation process
are connected with the acceptability of the actual evaluation. If the costs for
the evaluation process exceeded the reform items, this fact would mean a
negative evaluation for the system, which should be evaluated. The process
of evaluation and the process of reform cannot be confused, which often
happens in the Czech Republic. Both processes are doubtless connected, but
their structures and provision differ significantly. The reform process can be
carried out without an evaluation (if needed and real) from the professional
standpoint, whereas the evaluation need not serve only as a tool of a complex
reform of public administration, but also as an assessment tool of the mana-
ging processes of the actual public administration.

3.6. Political situation significance

The public administration reform is realized in a specific political envi-
ronment, which influences the way and the result of the reform. When talking
about the public administration reform in the context of the anti-corruption
fight, the political situation in the Czech Republic is not only current, but
also ,,fully developed.* Many international organizations compare the Czech
environment with countries in Africa and Asia, which is not a situation con-
tributing to a good name of this state abroad. There is an obvious connection
between the political situation, i.e., suitability and the possibility to realize
the evaluation and reforms — and the political will, which need not always be
positive, and can be also negative in connection with a democratic establis-
hment.
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3.7. Political will

A basic precondition for realizing the public administration reform is the
will to carry out long-term reforms, which can be reviewed in the sense of a
controlled, regulated change. The evaluation cannot be only tactical and ide-
ological, e.g., it can be used for strategic purposes. We have to differentiate
an evaluation aimed at the real public administration reform and analytical
provisions for the justification or the mapping of faulty processes, without the
readiness for the subsequent changes. The political will is often proclaimed
and declared in accordance with the real fulfilment of evaluation processes
and their execution in the ways described here, and the need for realization of
the political will towards the evaluation and reformatory trends. The political
will aimed at an abolition of the corruption environment will never be accom-
plished, since it comes out of a corruption environment itself.

3. 8. Time schedule

The time horizon, which is needed for political decisions, is usually very
narrow; therefore it is necessary to carry out the evaluation in an optimal way
within the time interval. The evaluation, serving, as the basis for the reform
process must therefore be carried out prior the political decisions on the reali-
zation of the actual reforms. In connection with the political will it is suitable
to connect the announcement of the evaluation process, which is supposed
to remove risks from the point of view of corruption during the electoral
regulations of the individual political subjects. The actual schedule of the
evaluation process must be firmly determined, aimed at the evaluation reta-
liators, i.e., the evaluators and the evaluated. One cannot forget the adequate
participation of professional and amateur public, which is clearly connected
with the schedule and the time aspect of the evaluation.

3.9. Costs

The evaluation costs are not only a secondary aspect. As above stated, the
evaluation costs mean the assumption of efficiency and fruitfulness of the
actual process and must be planned effectively, since even in case of a relati-
ve success or failure of the reform, they must be paid and their utility must be
evaluated. The evaluation costs are often subject to criticism and political in
fighting, especially in cases, when the evaluation results are arguable. It is ne-
cessary to stress, that the investment is aimed mainly into the area reformed
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pursuant to the evaluation and that the materials obtained in such an evaluati-
on are used in such a way, that one activity would have to be paid twice.

3.10. Transparency

The entire evaluation process must be implicitly transparent. The advan-
tages of transparency are mainly--the participation consolidation, enhanced
legitimisation, and the possibility of discourse, acceptance and better pro-
tection from a negative reaction. To ensure transparency and its security is
necessary mainly in these aspects:

*  Goals and procedure: Goals and procedural questions must be described and
documented, whereas it is advisable to point out the process reductions in light
of visions and aiming for real goals.

»  Aconflict of interest: The evaluator, the ordering person, the participant, and the
aggrieved person have specific interests, which can result in conflicts. These
interests must be cleared and eliminated, so that their impact on the evaluations
are the lowest possible.

*  Results: the evaluations results — in the form of a report — must not only be
made accessible, but its correctness also properly presented using supporting
arguments and reasoned processes, based upon which the results of evaluation
were reached. With special regard to the corruption dilemma the aspects of
transparency cannot be underestimated, on the contrary, it is necessary to pay
attention to the highest possible accessibility and presentation factor®.

4. Corruption prevention in the public administration
in Europe.

According to unconfirmed estimates it has been determined, that the total
volume of resources, which are used for corruption, includes up to five per-
cent of the world economic volume. Corruption takes place in democratic sta-
tes and jeopardizes the faith in public institutions, especially if there is fakery
on the side of the public institution. This reason makes it clear, that public
institutions must spend their energy in the fight against corruption, when not
the actual energy but mainly financial resources are involved, as stated above.
Corruption is not limited to the public sector only. It also interferes with the

5  Widmer, Thomas/Landert, Charles/Bachmann, Nicole, 1999, Evaluations-
Standards. Empfohlen von der Schweizerischen Evaluationsgesellschafg, http//
www.seval.ch.
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private sector, e.g., capital markets, which undermine the trust of entreprene-
urs and other subjects, which however, are not the subject of this study.®

4.1. EU accomplishments in the fight against corruption

4.1.1. A general overview of EU initiatives

The fight against corruption has become an absolute priority of the EU or-
gans ever since the fall of the Santera’s Commission in 1999. A need for clear
rules and procedures, which would prevent the corruption within the public
sector, has been identified. Needless to say, that the Commission, together
with member states, is responsible for the redistribution of money from the
European funds, which also forces it to take evaluation and anticorruption
measures.

For these reasons it was necessary to form a special independent body
— OLAF — that would help with the solution of the above-mentioned goals.
OLAF looks into all fraud allegations, and also plays an important role when
coordinating the corruption investigations among individual member states.
Considering the fact that corruption often spreads across borders OLAF ac-
cepts responsibility for the interconnection of the relevant bodies in member
states, which should investigate into this phenomenon. OLAF cannot use any
compulsory measures; it must ask the aggrieved member states for help. In
1999 the European Council asked the Commission to create a multi-discipli-
nary tool, which would serve the purposes of the anti corruption fight. Millen-
nium Strategy on the Prevention and Control of Organized Crime of 2000,
which governs mainly the common definitions and sanctions for wrongdoing,
has become this tool.”

Based on the White Book® the Commission accepted internal rules for the
fight against corruption, e.g., a practical guide for the fight against corruption.
These rules include a decision of the Commission as of April 4, 2002, which
administers the behaviour of the inspectors and other Commission employe-
es, standards for internal control, and sets rules for the rotation of employees
in sensitive posts.

6  In addittion to that Commission’s Communication on a Comprehensive Policy
against Corruption (COM (2003) 317 final).

7  Furthermore: OJ 2000/C 124/01 3.5.2000

8  See: White Paper on Reforming the Commission of 1 March 2000, COM(2000)
200/2.
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In April 2003 the Commission adopted the Communication on a Com-
prehensive EU Policy Against Corruption. In this report the Commission re-
quires disclosure and punishment of all corruption cases. The Commission
invokes all Member States to apply all available supranational anticorruption
instruments® as quickly as possible.

4.1.2. EU accomplishments

OLAV has introduced a political initiative, where every suspicion of co-
rruption against the officers in a significant post must be investigated. The
Commission presents a zero tolerance in corruption cases within the Euro-
pean Union. Personnel regulations order all officers to report every attempt at
bribery, in connection with the Investigation and Disciplinary Office (IDOC)
The Commission created a system, based on which corruption behaviour can
be anticipated. The cooperation of IDOC and OLAF is obvious'™.

4.1.3. Further precautions of the Member States

Member states have initiated the following precautions, which should
prevent corruption.

*  Protocol to the Convention on the Protection of the European Communities
Financial Interests — which enables a criminally legal recourse of a corruption
behaviour everywhere, where the financial interests of Union are damaged."!

*  Convention on the Figure against Corruption involving officials of the European
Communities or officials of Member States of the European Union — enables
criminally legal recourse of corruption everywhere, where no damage of the
financial interests of Union occurred.'

*  Second protocol to the PIF Convention — introduces the possibility of a recourse
for so called “laundering.”"?

*  Framework decision criminalizing corruption in the private sector — the
possibility to recourse for private sector corruption. Member states can award
punishment within the limits of 1 — 3 years of imprisonment for corruption.'*

*  Public procurement directives 2004/17/ES a 2004/17/ ES — The Commission

See: COM(2003) 317 final

10 Decision C(2002) 540 on the conduct of administrative inquiries and disciplinary
proceedings

11 OJ96/C 313/01 23.10.96 , OJ 95/C 316/03 27.11.95

12 OJ 97/C 195/01 25.6.97

13 0J97/C 221/02 19.7.97

14 OJ L 192/54 31.7.2003
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is obliged to handicap such unreliable service providers, who, based on their
corruption behaviour, or unprofessional behaviour are not considered reliable.

4.1.4. Anti-corruption fight support in non-Member States of EU

The support of democratic development and “good governance” princi-
ples are significant goals of external and developing policy of the European
Union.

Within the framework of the development, the European Union supports
different organizations, which fight against corruption. The Commission
assessed ten principles, which are in connection with the fight against cor-
ruption during the transmission to the EU policy within the framework of
this process. These principles include: the anticorruption fight support at the
highest levels, the implementation of relevant acts, establishing strong and
independent bodies, public administration reform in order to support trans-
parency, mechanisms of corruption reporting etc.

4.1.5. Global initiative

The European Union participates in the OECD policy in the fight against
corruption. This cooperation is embedded in the Convention on Combating
Grubbery of foreign public officials in international business transactions.'?

5. Present activities within the EU

5.1. Transparency

In connection with the evaluation, an effective instrument in the process
of fighting corruption is also maximum transparency in the decision processes
and the financial resources distribution. The European Transparency Initiati-
ve was founded with its purpose. This initiative gives support to institutions
and member states mainly when handing over information on the EU assets,
better cooperation during information exchange on independent providers,
consultancy in lobbyism etc.

15 Closely: The Oecd Convention On Combating Bribery Of Foreign,Public Officials
In International Business Transactions: Theory And Practice, Zoe Gounari, www.
dundee.ac.uk
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5.2. Contract conclusion

OLAF together with Transparency International is preparing a reform,
which should improve the system of contract conclusion within EU. At pre-
sent there is a system within the frame of EU, which allows using only in-
formation, provided by the entrepreneur when concluding a contract. The
reform aim is to integrate all information from the member states into the
process, e.g., OLAF.'6

5.3. Ethics

Despite the fact that many published documents already have embedded
ethical behaviour; there is still the need to create clear ethical standards for
officers, especially in the EU member states. The Commission already inclu-
ded the negotiating of this theme on the coming conference. Primary increase
of the significance of ethics and ethical codexes is not a matter of long ago.
Ethical codexes penetrate into the public sector in the twentieth century and
their significance is growing especially in relation to a protection element and
there, where an area or sphere could not be corrected in a statutory way.

5.4. Behaviour standards and codexes

Acts and internal rules are necessary in order to set behaviour standards in
both the public and private sectors. This situation is also current in the Czech
Republic. In its resolution no.270, as of March 21st, 2001 the Czech gover-
nment approved the Employee Code of Ethics in the public administration,
which was followed by the codes of central bodies of the state administration.
A Policeman Code of Ethics, A Customs Officer Code of Ethics 7 appears.

5.4.1 Public sector

The Commission together with OLAF has been preparing behaviour
changes. The rules should set criteria for the selection of persons within the
public administration, their fair remunerations and regular rotation in signi-
ficant posts.

16 In addittion to that David/Nett, Korupce v pravu mezinarodnim, evropském a
Ceském, C.H. Beck, Praha 2007 , str. 191-198

17 In addittion to that David/Nett, Korupce v pravu mezinarodnim, evropském a
¢eském, C.H. Beck, Praha 2007 , str 56-58
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5.4.2. Private sector

Entrepreneurs often become victims as well as trespassers regarding co-
rruption in terms of economic competition. They can be victims, when they
are refused when asking for public resources because of corruption activities
of another entrepreneur.

5.5. Corruption in a political environment

Political scandals can be prevented in several ways. An absolute transpar-
ency of financing of lobbies and limiting the entrepreneur activities of politi-
cal subjects representatives in such a way, that no interest conflicts arise are
the most important issues. Member states must strive for a maximum possible
separation of the state from political parties. Lobbying rules and state organ
counselling have also been negotiated within the frame of the EU.'

5.6. Cooperation of the responsible clerks

Cooperation with the persons responsible is implicitly necessary in the
fight against corruption. OLAF has been undertaking certain measures in this
problem, supported by member states and other organizations, e.g., OSN.

The Commission has declared for the establishment of an independent
European prosecution '°, the aim of which should be the detection, persecuti-
on and prosecution of those, who act in a corruptive way regarding European
finances. This body could effectively promote criminal rules. OLAF supports
two groups on a multi-lateral level, which propose the fight against corrup-
tion. These are the International Investigators Conference and the Interpol
Group of Experts on Corruption.

6. Conclusion

Corruption and public administration have been connected from their ori-
gination. When talking about historical responses to corruption and its con-
nection with public administration, we can find indications in the period of
great Rome and its administration.

18 David/Nett, str.63 - 68

19 See: Commission Green Paper on the protection of Community financial interests
and the establishment of a European public prosecutor, COM(2001) 715 ze dne
12/12/2001 a rozsitujici zprava COM(2003) 128 final ze dne 19/03/2003.
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At present, corruption is a global phenomenon, which bears many faces
and forms. It is often mistaken for the legal lobby in the political sector; in the
public administration sector it is massive because of low salaries and a high
degree of financial or property responsibility. Abuse of power with the aim
of gaining personal advantage takes place all over the world, not only in the
European Union and the Czech Republic. Moreover, the Czech environment
is very well “prepared” for different alternatives of corruption, drawing from
the ingeniousness of the communist regime and the present, weak and imper-
fect democracy in the Czech Republic.

Despite all measures and principles mentioned in this document, two very
important factors can be stressed. Politicians, who have proved their corre-
ctness, or who have acquired enough resources, based on which they will not
have to take part in corruption should assert their rights either in an active
or passive way in the political life. In the public administration, discussions
about “public administration employment’ might be considered and renewed.
The employees of this sector could loose their jobs in case of breaking ethical
and employment rules and principles.

All this does not change the fact, that the corruption phenomenon remains
a topical problem in the Czech Republic, the elimination of which can be rea-
ched by the evaluation of public administration and its adequate reform, per-
formed in accordance with the rules and principles, embedded in this study.
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Pravo na informace
jako jeden z prostiredku ucasti vei‘ejnosti na kontrole
verejné spravy

Magdaléna Peterkova

Pravo na informace je politickym pravem zakotvenym v Listin¢ zéklad-
nich prav a svobod! (¢l. 17), a je spojeno s aktivitou osob pfi sprave véci vefej-
nych a s u¢asti téchto osob v politickém zivoté.? Cilem tohoto tstavné zaruce-
ného prava je zajisténi prava vetejnosti ziskat informace, se kterymi pracuji
a které maji k dispozici statni organy, organy izemnich samospravnych celki
a dalsi subjekty, které na zaklad¢ zakona rozhoduji o pravech a povinnostech
fyzickych a pravnickych osob v ramci vefejné spravy. Pravnimi vlastnostmi
prava na informace jsou nezadatelnost, nezcizitelnost, neproml¢itelnost a ne-
zrusitelnost.? Pravo na informace je nastrojem demokratizace subjekti statni
spravy a samospravy a napomaha uplatilovani principti otevienosti (tedy ze
vetejna sprava ma byt k dispozici svym adresatim) a prithlednosti (tzn. ze by
adresati vefejné spravy meli mit moznost nahlizet na procesy uvnitt vefejné
spravy, aby byl zajistén jeji pravdivy obraz), kdyz tyto dva principy lze pova-
7ovat za jedny z ryst tzv. dobré spravy.* Tyto principy jsou také zakladem tzv.
evropského spravniho prostoru, kdyz na komunitarni irovni bylo stanoveno,
Ze instituce vetejné spravy v clenskych statech Evropské unie by mély pied-
stavovat legitimni subjekty, které operuji oteviené, prithledné a odpovédné
a ve které¢ soucasn¢ obcané plné duvetuji.’

Pokud bylo v nadpisu uvedeno, ze pravo na informace je jednim z pro-
stiedkil ucasti vefejnosti na kontrole vefejné spravy, nelze nezminit, Ze toto
pravo velmi tzce souvisi s pravem obcant podilet se na spraveé véci vefej-

1 Usneseni &. 2/1993 Sb. pedsednictva Ceské narodni rady ze dne 16. prosince 1992
o vyhlaseni Listiny zakladnich prav a svobod jako soucasti istavniho poradku
Ceské republiky.

2 Srov. Klima, K. a kol.: Komentdt k Ustavé a Listing. Plzeii: Vydavatelstvi
a nakladatelstvi Ale§ Cen&k, 2005, s. 724.

3 Srov. Kolman, P.: Ke stiznosti na postup pii vyfizovani zadosti o informace. In:
Pravni radce, 11/2007.

4 K tomu blize viz: Spacek, D.: Pravo na informace ve veiejné spravé. In.: Vefejna
sprava 12/2003.

5 Srov. op. cit. 3, s.I ptilohy.
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nych.’ Takovym podilenim se mize byt praveé ona kontrola vefejné spravy,
jeji Cinnosti a vystupt, kdyz ale takovou kontrolu nelze provést v piripadé,
ze vetejnost nema dostatek relevantnich informaci o tom, jak vefejna spra-
va funguje a jaké jsou vysledky jeji ¢innosti. Proto zdkonodarce zakotvil
v tstavnim dokumentu pravo obcantl na informace, které ma vefejna sprava
k dispozici, a na druhé strané povinnost organti vetejné spravy tyto informace
v pfiméfeném rozsahu a pfimeéfenym zptisobem poskytovat. Pojem ,,pfime-
fenym zptsobem* je nutno vykladat tak, ze povinné subjekty’ jsou povinny
informovat o vSem, jestlize to neni v rozporu s ostatnimi zakony, které pravo
na informace omezuji.®

Pravo na informace mtize byt omezeno toliko zdkonem a pouze tehdy,
pokud je to nezbytné za i¢elem ochrany prav a svobod druhych, bezpe¢nosti
statu, vefejné bezpecnosti nebo za ucelem ochrany vetejného zdravi a mrav-
nosti.’ Z uvedeného, jakoz i z odst. 4 ¢l. 17 Listiny zakladnich prav a svobod,
dovozuje Klima tfi zékladni pravidla pro mozné omezeni prava na informace:
omezeni musi byt stanoveno zakonem (tedy nikoliv podzakonnym pfedpisem
¢i rozhodnutim orgénu verejné moci, které by nemélo oporu v zakon¢), musi
byt v demokratickém stat¢ nezbytné (tedy musi byt v souladu s naléhavou
spolec¢enskou potiebou), a kone¢n¢ musi byt ucinéno v z4jmu ochrany taxa-
tivné vyjmenovanych hodnot.!

V souvislosti s omezenim prava na informace je tieba zminit fakt, ze pra-
vo na informace se mtze v n¢kterych ptipadech dostat do konfliktu s jinymi
ustavné zarucenymi pravy, zejm. s pravy zakotvenymi v ¢l. 10 Listiny za-
kladnich prav a svobod. Dle odst. 1 toho ustanoveni ma kazdy pravo, ,,aby
byla zachovana jeho lidska dustojnost, osobni Cest, dobrd povést a chrané-
no jeho jméno®. Odst. 2 pak stanovi, ze ,.kazdy ma pravo na ochranu pied
neopravnénym zasahovanim do soukromého a rodinného zivota“. K pravu
na respektovani soukromi se vyjadiil téz Ustavni soud, ktery judikoval, Ze
,,soukromi je ona sféra zivota ¢loveka, do které¢ nesmi nikdo bez jeho sou-
hlasu nebo bez vyslovného dovoleni zdkona zasahovat ani o ni pozadovat ¢i
ziskavat informace a o které¢ subjekt soukromi neni povinen nikomu podavat
informace, pokud mu to zdkon neuklada.“ U osob pravnickych by v této sou-

6 CL. 21 odst. 1 Listiny zakladnich prav a svobod: ,,Ob&ané maji pravo podilet se na
sprave vetejnych véci ptimo nebo svobodnou volbou svych zastupci.*

7 K vymezeni povinnych subjekti viz dale v textu.

8 Srov. op.cit. 2, s. 737.

9  Srov. nalez Ustavniho soudu &. 57/2004, sp. zn. PL. US 38/03.

10 Srov. op.cit. 2, s. 735.
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vislosti mohlo jit o ochranu hospodaiské soutéze ¢i obchodniho tajemstvi.!!
Konecné tfeti odstavec hovoii o pravu kazdého na ochranu pied neopravné-
nym shromazd’ovanim, zvefejiilovanim nebo jinym zneuzivanim udaji o své
osobé¢. Pokud se dostane pravo na informace do konfliktu k nékterym z té€chto
dalsich ustavné zaru€enych prav, vzdy je nezbytné zkoumat intenzitu tvr-
zeného poruseni zakladniho prava na ochranu osobnosti, a to v kontextu se
svobodou projevu a s pravem na informace a se zfetelem na pozadavek pro-
porcionality uplatiovani téchto prav a jejich ochrany, nebot’ zakladni pravo
podle ¢l. 17 Listiny je zasadné rovno zakladnimu pravu podle ¢l. 10 Listiny.!?
Pii stfetu prava na informace a jejich Sifeni s prdvem na ochranu osobnos-
ti a soukromého Zivota, tedy zdkladnich prév stojicich na stejné urovni, je
predevsim véci obecnych souddt, aby s pfihlédnutim k okolnostem kazdého
ptipadu zvazily, zda jednomu pravu nebyla bezdtivodné dana ptednost pied
pravem druhym.'?

Na pravo na informace se lze divat ze dvou hlt pohledu, které vychazi
ze zakonné upravy provadéjici toto Gstavné zaruc¢ené pravo.'* Jednak se jedna
o pravo kazdého svobodné vyhledavat, pfijimat a $ifit informace, které¢ maji
k dispozici subjekty vetejné spravy, kdyz toto pravo nemtze byt povinnymi
subjekty, az na zdkonem stanovené vyjimky, omezeno. V tomto piipad€ vSak
aktivita vychazi ze strany osoby, ktera si danou informaci vyhleda, vyzada
a dale s ni naklada. Na druhou stranu se vSak na pravo na informace lze divat
z pohledu aktivniho jednani vetejné spravy, kdy urcité informace jsou povin-
né subjekty povinny piiméfenym zptisobem zvetejnovat z vlastni iniciativy,
aniz by o n¢ kdokoliv musel zadat. Zde lze vysledovat aktivitu povinného
subjektu, jeho povinnost tyto informace vefejnosti zp¥istupnit.'* Zadatel o in-
formaci nemusi prokazovat zajem na ziskani informace ani divody zados-
ti o informaci, povinny subjekt neni opravnén toto prokazovani vyzadovat.
Tento ptistup byl zohlednén i ve specialni pravni ipraveé obsazené v zdkoné
¢. 123/1998 Sb., o pravu na informace o zivotnim prostiedi, v platném znéni,
ktery ust. § 10a oznacuje slovy ,,Aktivni zpfistupiiovani informaci®, coz ptes-
n¢ vystihuje podstatu véci. Vzhledem k neustéle se rozvijejicim modernim
technologiim jsou povinné subjekty zavazany zveiejiovat vybrané informace

11 Srov. nalez Ustavniho soudu sp. zn. IIL. US 35/01.

12 Srov. nalez Ustavniho soudu sp. zn. I. US 156/99.

13 Srov. nalez Ustavniho soudu sp. zn. IV. US 154/97.

14 Viz ust. § 4 z. €. 106/1999 Sb., o svobodném pfistupu k informacim, v platném
znéni.

15 Srov. ust. § 5 z. €. 106/1999 Sb., o svobodném pfistupu k informacim, v platném
znéni.
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také zptisobem umoznujicim dalkovy piistup, tedy zejm. prostiednictvim in-
ternetu, aby bylo zajisténo, ze se pfedmétné informace dostanou k co nejsir-
$imu okruhu osob, které maji na tyto informace pravo.

Ustavné zaruéené pravo na informace je provedeno zakonem &. 106/1999
Sb., o svobodném pfistupu k informaci, v platném znéni (dale jen ,,ZSPI*).
Tento zékon zpracovava ustanoveni Smérnice Evropského parlamentu a Rady
¢. 203/98/ES o opakovaném pouziti informaci vefejného sektoru, ¢imz doslo
k harmonizaci vnitrostatni pravni Gpravy s tupravou komunitarni. Tento zakon
komplexné upravuje poskytovani informaci, které maji k dispozici povinné
subjekty, kterymi dle ust. § 2 odst. 1, 2 jsou statni orgdny, tzemni samosprav-
né celky a jejich organy a vetejné instituce'®, jakoz i subjekty, kterym zakon
svétil rozhodovani o pravech, pravem chranénych zajmech nebo povinnos-
tech fyzickych a pravnickych osob v oblasti vefejné spravy, kdyz tyto subjek-
ty poskytuji informace v rozsahu této jejich rozhodovaci ¢innosti.!”

Informaci je obecné kazdé sdéleni obohacujici védomi piijemce.!® Dle
ZSPI se informaci rozumi jakykoliv obsah nebo jeho ¢ast v jakékoliv podo-
bé, zaznamenany na jakémkoliv nosic¢i, zejména obsah pisemného zdznamu
na listin€, zdznamu ulozeného v elektronické podobé nebo zaznamu zvuko-
vého, obrazového nebo audiovizualniho, kdyz informaci neni pocitacovy
program.' Tato definice je v podstaté pievzata ze shora citované smérnice
ES, avsak smérnice ve své definici hovoii o ,,dokumentu®, nikoliv o infor-
maci jako takové. Soudy se pak zabyvaly pojetim informaci z praktického
hlediska, tedy nikoliv jak ji definovat, ale co je obsahem informace a jaky
je jeji rozsah. Byla prosazena zéasada, ze informaci, o niz lze zadat, netvoii
pouze to, ¢im povinny subjekt disponuje, piipadné co ma mit, ale také to, co
musi na zakladé zadosti teprve utvofit.°

16 Definici pojmu ,,vetejnd instituce* zdkonodarce neprovedl, ponechal jeho vyklad
na judikatute soudt. Ustavni soud provedl definici tak, e mezi vefejné instituce
zatadil vefejny Ustav a vefejny podnik, vefejné fondy a vefejné nadace, kdyz za
spoleény znak téchto instituci oznadil jejich vefejny ucel, skute¢nost, ze jsou
zfizovany statem a statni dohled nad jejich ¢innosti. (Srov. Mates, P.: Svobodny
pristup k informacim. In: Pravni radce, 6/2008.) K vymezeni pojmu vetejna
instituce dale viz nalez Ustavniho soudu sp. zn. III. US 671/02 a sp. zn. IIL. US
686/02. Povinné subjekty byly rozsifeny o vetejné instituce zakonem ¢. 39/2001.

17 Prikladem takového subjektu mutze byt lesni straz. Vymezeni téchto osob lze
nalézt v ust. § 3 pism. b) z. ¢. 82/1998 Sb., o odpovédnosti za skodu zptisobenou
pii vykonu vefejné moci.

18 Madar, Z. a kol.: Slovnik ¢eského préava. L. dil. 2. vydani. Praha, Linde 1999.

19 Ust. § 3 odst. 3, 4 ZSPI.

20 Mates, P.: Svobodny pfistup k informacim. In: Pravni radce 6/2008.
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Jak bylo jiz shora uvedeno, povinné subjekty zptistupiiuji informace bud’
na zadost adresata vetejné spravy, nebo z vlastni iniciativy, a to zejména zpti-
sobem umoziujicim dalkovy pfistup. Nalezitosti zadosti stanovi ust. § 14
odst. 2 ZSPI. Poté, co je podana zadost, mtize se s ni povinny subjekt vypo-
fadat nékolika zptisoby.

Pokud jiz byla informace zvefejnéna, misto informace poskytne povinny
subjekt zadateli idaje umoziujici vyhledani a ziskani zverejnéné informa-
ce.?! Pokud ovSem zadatel trva na pfimém poskytnuti informace povinnym
subjektem, tento ji musi poskytnout.?? Jestlize zadost neobsahuje vSechny
naleZitosti, vyzve povinny subjekt zadatele, aby ji doplnil.? V ptipadé, ze
se jednalo o nedostatek ve smyslu tdaji o zadateli, a tento nedostatek nebyl
v piislusné 1htt¢ odstranén, povinny subjekt zadost odlozi. Pokud se jednalo
o nedostatek ve smyslu nesrozumitelné zadosti, nebylo ziejmé, jaka infor-
mace byla pozadovana nebo byla zddost formulovana piili§ obecné, a tento
nedostatek nebyl v pfislusné lhite odstranén, povinny subjekt rozhodne o od-
mitnuti zadosti.

Dalsim pfipadem, ktery po podani zadosti miize nastat, je situace, kdy
se pozadovana informace nevztahuje k ptisobnosti dozadovaného subjektu.
Tehdy povinny subjekt zadost odlozi a tuto skutecnost sdéli do sedmi dnil
zadateli.

Idealnim pfipadem pochopitelné je, kdyz zadost spliluje vSechny nalezi-
tosti, informace spada do piisobnosti povinného subjektu, a tento ji poskytne.
Pro poskytnuti informace v souladu se zadosti je zdkonem stanovena lhita
15 dnii ode dne pfijeti zadosti, pfip. ode dne jejiho doplnéni. Tato lhiita mize
byt z taxativné vymezenych zavaznych dtivodt?** prodlouZena, nejvyse vak
o deset dni. Tato lhtita je také stanovena pro piedlozeni konecné licencni

21 Uc¢ini tak nejpozdéji ve lhuté sedmi dnti ode dne podani zadosti, kdyz dnem
podani zadosti je den, kdy ji povinny subjekt obdrzel.
22 Srov. ust. § 6 ZSPL
23 Vyzvu k doplnéni zadosti musi povinny subjekt ucinit nejpozdéji do 7 dnii ode
dne podani zadosti, lhita pro doplnéni nalezitosti je 30 dni ode dne doruceni
VYZVYy.
24 ust. § 14 odst. 7 ZSPI:
a) vyhledani a sbér pozadovanych informaci v jinych tfadovnach, které jsou
oddélné od uradovny vyfizujici zadost,
b) vyhledani a sbér objemného mnozstvi oddélenych a odlisnych informaci
pozadovanych v jedné zadosti,
c¢) konzultace s jinym povinnym subjektem, ktery ma zdvazny zajem na
rozhodnuti o zadosti, nebo mezi dvéma nebo vice slozkami povinného
subjektu, které maji zavazny zajem na ptredmétu zadosti.
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nabidky, kdyz tento institut (licen¢ni a podlicen¢ni smlouvy) se uplatni v pifi-
padé poskytnuti informace, ktera je pfedmétem prava autorského.?

Poslednim zpiisobem vyfizeni zadosti je rozhodnuti o odmitnuti zadosti.
Krome pfipadu uvedeného vyse, kdy se v ur€itych pfipadech vyda rozhodnuti
o odmitnuti zadosti v disledku nedoplnéni nalezitosti zadosti, vyda povinny
subjekt rozhodnuti o odmitnuti zadosti v pfipadé¢, kdy zadosti nevyhovi, byt
i jen zC&asti. Jedna se o piipady, kdy nelze zadosti vyhovét, nebot’ informa-
ce, o niz je zadano, je chranéna jinymi pravnimi piedpisy. Informace, které
povinny subjekt neposkytne, jsou ty, které spadaji do kategorii utajované in-
formace®, informace o osobnosti, projevy osobni povahy, soukromi fyzic-
ké osoby a osobni udaje?’, obchodni tajemstvi®, majetkové poméry?, popf.
pokud se jednd o informace vymezené v ustanoveni § 11 ZSPI. K tomuto
ustanoveni je tfeba dodat, Ze rozliSuje ptipady, kdy je povinny subjekt povi-
nen poskytnuti informaci odmitnout (coz vyplyva z véty: ,,povinny subjekt
informaci neposkytne, pokud...“*®), a piipady, kdy je na zvaZeni povinného
subjektu, zda informaci poskytne ¢i nikoliv (,,povinny subjekt mtize omezit
poskytnuti informace, pokud...“’"). Pouze v zakoné uvedenych piipadech
je mozné odmitnout poskytnuti informaci. Pokud by takova informace byla
pouze Casti informace, o niz zadatel zada, tato ¢ast se vylouci a ve zbytku je
povinny subjekt povinen zadosti vyhovét. V piipad€, ze zadosti nebylo vyho-
véno z divodu ochrany obchodniho tajemstvi nebo ochrany prav tietich osob
k pfedmétu prava autorského, musi byt v odivodnéni uvedeno, kdo tato pra-
va vykonava, je-li tato osoba povinnému subjektu znama. Stran obchodniho
tajemstvi je tfeba dodat, ze nestaci pouhé tvrzeni, ze poskytnutim informace
by doslo k zasahu do obchodniho tajemstvi, je tfeba uvést, ze poskytovana
informace skutecné napliiuje vSechny znaky obchodniho tajemstvi uvedené
vust. § 17 z. €. 513/1991 Sb., obchodniho zakoniku, v platném znéni. V kaz-
dém piipadé musi povinny subjekt uvést pfezkoumatelné¢ diivody odepieni
poskytnuti informace Zadateli.

25 Tyto postupy vyfizeni zadosti jsou stanoveny v ust. § 14 odst. 5 ZSPL
26 Srov. ust. § 7 ZSPIL.

27 Srov. ust. § 8a ZSPI.

28 Srov. ust. § 9 ZSPI.

29 Srov. ust. § 10 ZSPIL.

30 Srov.ust. § 11 odst. 2, 3,4, 5 ZSPIL.

31 Srov. ust. §11 odst. 1 ZSPL
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Proti rozhodnuti o odmitnuti Zadosti mtze zadatel podat odvolani (event.
rozklad),” piip. nasledné iniciovat soudni pifezkum rozhodnuti o odvolani
zalobou dle zvlastniho pravniho piedpisu.®

Do novely ZSPI provedené z. €. 61/2006 Sb. platilo, ze pokud byl po-
vinny subjekt ve lhité 15 dnd ne€inny, neposkytl informaci, nevyzval k do-
plnéni zadosti, piip. nevydal rozhodnuti o odmitnuti poskytnuti informace,
nastala fikce tzv. negativniho rozhodnuti. M¢lo se tedy za to, ze povinny sub-
jekt vydal rozhodnuti, jimz se poskytnuti informace odmitalo (popt. pokud
odvolaci organ nevydal v patnactidenni 1htit¢ rozhodnuti o odvolani, nastala
fikce, ze odvolani zamitl). Proti tomuto fiktivnimu rozhodnuti bylo mozné
podat odvolani, popft. spravni zalobu, ale tato rozhodnuti byla fakticky nepie-
zkoumatelna pro nedostatek diivodi. Zminénou novelou byl institut fikce tzv.
negativniho rozhodnuti zrusen,** a v soucasné dob¢ plati, Ze obranou proti
necinnosti povinného subjektu je institut stiznosti na postup pii vyfizovani
zadosti o informace dle ust. § 16a ZSPI. Tuto stiznost lze podat ze zdkonem
taxativné stanovenych divodid, mimo jiné i v pfipade, kdy zadateli nebyla
po uplynuti lhity poskytnuta informace nebo piedlozena konecna licen¢ni
nabidka a nebylo vydano rozhodnuti o odmitnuti Zadosti.>* Stiznost dle ZSPI
nelze zaménovat se stiznosti dle ust. § 175 z. €. 500/2004 Sb., spravniho fadu.
Rizeni o stiznosti dle ZSPI je fizenim sui generis, je upraven cely proces
souvisejici s touto stiznosti. Spravni fad se pouZzije pouze subsidiarné, a to
v fizeni o stiznosti pro pocitani lhit, doru¢ovani a naklady fizeni, jakoz i pfi
uréeni nadiizeného organu, kdy plati, Zze nelze-li podle § 178 spravniho fadu
nadiizeny organ urcit, rozhoduje v fizeni o stiznosti ten, kdo stoji v ¢ele po-
vinného subjektu.’® Pokud by ani nadfizeny organ nevydal v piislusné 1haté
zadné rozhodnuti, l1ze pfimefené uplatnit ustanoveni § 80 z. ¢. 500/2004 Sb.,
spravniho fadu, o ochrané pfed necinnosti, ptipadné poté podat zalobu na ne-
¢innost dle soudniho fadu spravniho.

Povinny subjekt poskytuje informace zpravidla bezplatn€, nicméné je
opravnén zadat uhradu ve vysi, ktera nesmi presahnout naklady spojené s po-

32 Ustanoveni § 20 ZSPI stanovi subsidiarni pouziti z. ¢. 500/2004 Sb., spravniho
fadu, mj. pro odvolaci fizeni, pokud ZSPI nestanovi jinak. Z tohoto ustanoveni lze
dovodit, ze lhiita pro podani odvolani ¢ini 15 ode dne oznameni rozhodnuti, nebot’
ZSPI 1hiitu pro podani odvolani nestanovi.

33 z. €. 150/2002 Sb., soudni fad spravni, v platném znéni.

34 Tato fikce vSak nadéle plati v zdkon¢ ¢. 123/1998 Sb., o pravu na informace
o0 zivotnim prostiedi, v platném znéni.

35 K ostatnim divodim viz ust. § 16a odst. 1 pism. a), ¢), d) ZSPIL.

36 Srov. ust. § 20 odst. 4, 5 ZSPIL.
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fizenim kopii, opatfenim technickych nosi¢t dat a s odeslanim informace
zadateli. Pfipadn¢ je povinny subjekt opravnén vyzadat si thradu za mimo-
fadné rozsahlé vyhledani informaci. V kazdém pftipade, kdy povinny subjekt
zada thradu néjakych nakladi, je povinen pisemné oznamit tento pozadavek
spole¢né s vysi thrady zadateli. Vycislena nahrada v tomto ozndmeni musi
byt odivodnénd. Pokud povinny subjekt tuto oznamovaci povinnost nesplni,
ztraci narok na uhradu vyuctovanych nakladt. Pokud Zzadatel neuhradi ozna-
menou, fadné¢ vycislenou thradu, povinny subjekt vyuzije institutu odlozeni
zadosti, nebot’ thrada nakladt je podminkou poskytnuti informace.

Pravo na informace je dulezitym politickym pravem, ustavné zakotve-
nym, jehoz prostfednictvim muze vefejnost kontrolovat ¢innost, event. ne-
¢innost vetejné spravy, kdyz vsak tato kontrola by nebyla mozna, kdyby
neméla verejnost k dispozici relevantni informace. Zakon €. 106/1999 Sb.,
o svobodném piistupu k informacim, ktery provadi ust. ¢l. 17 Listiny zaklad-
nich prév a svobod, svym zptisobem bofi bariéry mezi vetejnosti a vetejnou
spravou, kdyz stran poskytovani a pfijimani informaci z vetejného sektoru
stanovi zdvazna a jasnd pravidla. Moderni komunikac¢ni technologie umoziiu-
ji snadnéjsi pristup ke stale vétsimu mnozstvi informaci a stale vétsimu poctu
osob, a je potfeba, aby vefejna sprava i nadale tento trend sledovala a snazila
se 1 v tomto sméru vyjit vefejnosti vstiic. Pouze pokud budou organy vefejné
spravy respektovat pravo na informace, které je zakotveno v ustavnim porad-
ku Ceské republiky, a pokud bude vefejnost umét tohoto svého prava vyuzit,
bude mozné realizovat dislednou kontrolu ¢innosti vetejné spravy, ktera by
meéla byt, jak jiz z jejiho oznaceni vyplyva, sluzbou vetejnosti.
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Right to Obtain Information
as a Means for how the Public May Be Involved in the Oversight of
Public Administration

Magdaléna Peterkova

The right to obtain information is a political right laid down in the Charter
of Rights and Freedoms' (Article 17) and is connected with the activity of
people in the administration of public affairs and the involvement of such
people in politics.? The purpose of this constitution-guaranteed right is to
ensure the right of the public to obtain the information which is handled by
and available to the central government bodies, the bodies of territorial self-
governing units and other organisations authorised by law to decide on the
rights and duties of individuals and legal entities within the frame of public
administration. The right to obtain information has the following legal pro-
perties: inherence, inalienability, imprescriptibility, and not subject to repeal .
The right to obtain information is a tool of democratisation of the central
and local government bodies, facilitating the application of the principles of
openness (public administration is to be at the service of its addressees) and
transparency (addressees of the public administration should be able to have
a view of the processes within the public administration so that a true picture
of the public administration would be ensured); we may regard these princi-
ples as one of the characteristics of good administration.* These principles are
also a basis of the European administrative space, when it has been establis-
hed on the Community level that public administration institutions in the EU
member states should represent legitimate bodies which operate in an open,
transparent and responsible manner and enjoy the full trust of the people.’

1 Resolution 2/1993 Sb. of the Executive Board of the Czech National Council of
16 December 1992 to promulgate the Charter of Rights and Freedoms as part of
the constitutional order of the Czech Republic.

2 Cf Klima, K. a kol.: Komentdt k Ustavé a Listing. Plzent: Vydavatelstvi
a nakladatelstvi Ale§ Cen&k, 2005, p. 724.

3 Cf. Kolman, P.: Ke stiznosti na postup pfi vyfizovani zadosti o informace. In:
Pravni radce, 11/2007.

4 For details see: Spagek, D.: Pravo na informace ve vefejné spravé. In.: Vefejna
sprava 12/2003.

5 Cf. op. cit. 3, p. I of the annex.
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With the title saying that the right to obtain information is a means for how
the public is involved in overseeing public administration, it must be added
that this right is closely tied to the people’s right to take part in the adminis-
tration of public affairs.® Such participation may take the form of overseeing
public administration, its activity and outputs, but such oversight is impossi-
ble if the public lacks enough relevant information about how public admi-
nistration works and what outputs it delivers. For that reason, the legislature
have embodied in the Constitution the right of the people to the information
available to public administration, and, on the other hand, the duty of public
administration bodies to provide this information to an adequate extent and in
an adequate manner. The phrase ‘in an adequate manner’ must be interpreted
as that obliged entities’ are obliged to provide any information unless it is
contrary to other laws which restrict the right to obtain information.®

The right to obtain information may only be restricted by laws, and only
if it is necessary in order to protect the rights and freedoms of others, national
security, public safety, or public health and morality.” From what has been
said and from the Charter, Article 17(4), Klima derives three basic rules for
a possible restriction of the right to obtain information: restriction must be
provided for by a law (and not simply a statutory instrument or a decision of
a public authority body that would have no basis in a law); it must be a ne-
cessity in a democratic state (that is it must be in accordance with an urgent
need in the community); and it must be effected for the sake of protection of
exhaustively listed values.'

It must be mentioned in connection with the restriction of the right to ob-
tain information that this right may, in some instances, clash with other con-
stitutionallyguaranteed rights, especially those laid down in Article 10 of the
Charter. Article 10(1), which provides that everyone has the right to ‘demand
that his human dignity, personal honour, and good reputation be respected,
and that his name be protected.” Article 10(2) provides that ‘everyone has the
right to be protected from any unauthorized intrusion into their private and fa-
mily life.” The right to privacy has also been dealt with by the Constitutional
Court, which held in a judgement that ‘privacy is that sphere of a person’s life

6 The Charter, Article 21(1): ‘Citizens have the right to participate in the
administration of public affairs either directly or through the free election of their
representatives.’

The obliged entities are defined further in the text.
Cf. op.cit. 2, p. 737.
Cf. Judgement of the Constitutional Court no. 57/2004, sp. zn. P1. US 38/03.

0 Cf. op.cit. 2, p. 735.
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which nobody may infringe without the person’s consent or express permis-
sion and about which nobody may request or obtain information and about
which the person is not obliged to provide any information to anybody unless
the law requires the contrary.” In terms of legal entities, this could include
protection of economic competition or protection of trade secrets.!" Finally,
Article 10(3) provides for a right of any person to protection against unau-
thorised collecting, publishing or abusing in any other way any information
about such a person. If the right to obtain information is in conflict with any
of these other rights provided for in the Constitution, it is always necessary to
examine the intensity of the alleged infringement of the right to protection of
personal rights. With all this in the context of freedom of speech and the right
to obtain information and with regard to the requirement of asserting and pro-
tecting these right proportionally, for a right under Article 17 of the Charter
is, in principle, equal to a right under Article 10 of the Charter.'> Where there
is a clash between the right to obtain and spread information and the right to
protection of personal rights and privacy, i.e., fundamental rights of the same
level, it is especially up to the general courts to consider, while taking into
account of the circumstances of every single case, whether one of these rights
has been given unjustified preference to the other right.!?

The right to obtain information may be considered from two points of
view based on the legislation implementing this constitutionally guaranteed
right.'* On one hand, it is the right of any person to freely search, receive and
spread the information available to public administration entities, where the
obliged entities may not restrict this right save for the exceptions provided for
by law. In this case, the activity is the initiative of the person who will search
out, request and then handle such information. On the other hand, the right
to obtain information may be considered from the point of view of active
conduct by a public administration, when the responsible entities are obliged
to publish some information in an adequate manner on their own initiative
without anyone having to request that they do so. In this, we see activity of
the obliged entity exercising their duty to make this information accessible to
the public.” The applicant for information need not prove their interest in ob-

11 Cf. Judgement of the Constitutional Court sp. zn. IIL. US 35/01.

12 Cf. Judgement of the Constitutional Court sp. zn. I. US 156/99.

13 Cf. Judgement of the Constitutional Court sp. zn. IV. US 154/97.

14 See section 4 of Act 106/1999 Sb. to regulate free access to information, as
amended.

15 See section 5 of Act 106/1999 Sb. to regulate free access to information, as
amended.
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taining the information nor any reasons for their application, and the obliged
entity may not require any proof of such an interest or reasons. This approach
has also been taken into account in the special legal regulations contained in
Act no. 123/1998 Sb. to regulate the right to obtain environmental informa-
tion, as amended; this act provides section 10a with a title stating ‘Actively
Providing Access to Information’, which accurately expresses the point. Gi-
ven the continuous development of modern technologies, the obliged entities
are bound to publish selected information also in a method allowing remote
access, i.e., especially on the Internet, in order to ensure that the relevant
information reaches as many persons with the right to obtain this information
as possible.

The constitutionally guaranteed right to obtain information was imple-
mented by Act 106/1999 Sb. to provide for free access to information, as
amended (the AFAI). This act deals with the provisions of Directive 2003/98/
EC of the European Parliament and of the Council on the re-use of public
sector information, thus harmonising national and EC legislation. This act
provides comprehensive regulation for the provision of information which
the obliged entities have available, with these entities defined under sections
2(1) and (2) as central government bodies, territorial self-governing units and
bodies thereof, public institutions'¢, and entities empowered by law to adjudi-
cate on the rights, interests protected by law, and duties of individuals and
legal entities in the sphere of public administration when these empowered
entities provide information within the scope of this adjudication.!’

Generally speaking, information is any communication enriching the
knowledge of the recipient.'® According to the AFAI, information is under-
stood as any content or part thereof in any form, recorded on any medium,

16 The legislature have provided no definition of public institution, leaving the
interpretation of this term to court judgements. The Constitutional Court has
defined this term as covering public institutes and public enterprise, public funds
and public foundations, and stated that what these institutions have in common
is their public purpose, the fact that they are set up by the government, and
the government’s oversight of their activity. (Cf. Mates, P.: Svobodny pfistup
k informacim. In: Pravni radce, 6/2008.) For more on the definition of public
institution see judgements of the Constitutional Court sp. zn. III. US 671/02 and
sp. zn. I11. US 686/02. Public institutions were classified under obliged entities by
Act no. 39/2001.

17 Forest Guard is an example of such an entity. The definition of these persons is in
section 3(b) of Act no. 82/1998 Sb. to regulate the liability for damage caused in
the execution of public authority.

18 Madar, Z. a kol.: Slovnik ¢eského prava. L. dil. 2. vydani. Praha, Linde 1999.
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especially the content of the written record in an instrument, record saved in
electronic form, or audio, visual, and audiovisual record where the informa-
tion is not a computer programme.'® This definition is in essence taken from
the EC Directive mentioned above, but the Directive uses ‘document’ rather
than information as such in the definition. Courts dealt with the concept of
information from the practical point of view, that is what the content and
extent of information are, rather than how information should be defined.
A principle has been established that the information that may be requested
is not only comprised by what the obliged entity has available or what it is to
have, but also what it must yet create on the basis of the request.?

As already stated above, the obliged entities make information accessible
either upon an application of the addressee of public administration or on
their own initiative, especially by a method providing remote access. Forma-
lities of such an application are specified in section 14(2) of the AFAI. When
the application has been lodged, the obliged entity may deal with it in several
ways.

If the information has been published, the obliged entity provides the ap-
plicant with the data allowing him to search out and obtain the information
already published.?! If the applicant insists on being provided the informa-
tion directly by the obliged entity, he must be satisfied.? If the application
does not satisfy all the formalities, the entity obliged invites the applicant to
complete what is missing.?* Where there is a defect in applicant data and this
defect is not removed in the relevant time limit, the obliged entity does not
proceed with the application. Where the defect lies in incomprehensibility of
the application, unclear specification as to what information is requested, or
the application is put in too general terms, and this defect is not removed in
the relevant time limit, the obliged entity delivers a decision to dismiss the
application.

The second situation after the application has been filed is where the re-
quested information does not relate to the competence of the entity applied

19 Section 3(3) and (4), the AFAIL

20 Mates, P.: Svobodny pfistup k informacim. In: Pravni radce 6/2008.

21 This must be done within seven days of the date of application; the date of
application is the date the application reached the obliged entity.

22 Cf. section 6, the AFAIL

23 The invitation of the applicant to complete his application must be effected by the
obliged entity within seven days of the date of application; the time limit for such
completion is 30 days of the service of the invitation.
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to. Then, the obliged entity does not proceed with the application and informs
the applicant of this within seven days.

Understandingly, the ideal situation is where the application meets all the
formalities, the information falls under the competence of the obliged entity,
and the entity will provide the information. There is a statutory time limit for
the information to be provided, which is 15 days of the date the application is
received or amended. This time limit may be prolonged for a maximum of ten
days for exhaustively listed serious reasons.?* This time limit is also provided
in respect of the submission of the final licence bid, when this institution (of
the licensing and sublicensing agreements) will be applied to the provision of
copyrighted information.?

The final way of dealing with the application is the decision dismissing the
application. Apart from the example stated above, where in some instances
there will be a decision dismissing the application for the failure to complete
application formalities, the obliged entity delivers a dismissing decision on
the application where the application has not been fully admitted. This occurs
in cases where the application may not be admitted because the requested in-
formation is protected under other legal regulations. The obliged entity does
not provide information that falls under the following categories: classified
information®®; information on the person, manifestations of a personal na-
ture, privacy of an individual and personal data®’; trade secrets®®; property
situation®’; or any information defined under section 11 of the AFAI. It must
be added that this provision discriminates between when the obliged entity
is obliged to refuse to provide the information (which follows from the sen-

24 Section 14(7), the AFAIL:

a) the looking up and collecting of the required information in other offices
separate from the office dealing with the application;

b) the looking up and collecting of a voluminous amount of isolated and
different pieces of information requested in a single application;

c) consultations with another obliged entity with a serious interest in
the decision on the application, or consultations between two or more
subdivisions of the obliged entity which have a serious interest in the
subject of the application.

25 These procedures of dealing with applications are provided under section 14(5) of
the AFAL

26 Cf. section 7, the AFAIL

27 Cf. section 8a, the AFAL

28 Cf. section 9, the AFAI

29 Cf. section 10, the AFAL
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tence: ‘the obliged entity may not provide the information where ...”*) and
when the provision of the information is at the discretion of the obliged entity
(‘the obliged entity may restrict the provision of information where ...”").
Provision of information may only be refused in the instances provided for
by law. If such information was only part of the information requested by the
applicant, it will be excluded and the obliged entity is required to admit the
application as to the remainder. If the application is not admitted on grounds
of protection of a trade secret or rights of third persons to copyrighted ma-
terial, the reasoning needs to state who exercises these rights provided the
obliged entity has such knowledge. In terms of trade secrets, it must be added
that a mere allegation that the provision of information would infringe a trade
secret is not sufficient; it needs to state that the requested information really
has all the elements of a trade secret as provided under section 17 of Act no.
513/1991 Sb., the Commercial Code, as amended. In any case, the obliged
entity has to state reviewable grounds why the applicant was refused to be
provided with the requested information.

The applicant may lodge an appeal (or remonstrance) against the decision
dismissing the application,* or he may bring an action according to a special
legal regulation to initiate judicial review of the appellate decision.?

Until the amendment to the AFAI implemented by Act no. 61/2006 Sb, it
held true that where the obliged entity failed to act within the time limit of 15
days, failed to provide the information, failed to request the supplementing
of the application, or failed to issue a decision refusing to provide the infor-
mation, this would result in the fiction of ‘negative decision.” Consequently,
the obliged entity was deemed to have issued a decision refusing to provide
the information (or where the appellate body failed to issue the appellate
decision within the time limit of 15 days, this would result in the fiction that
the appeal was dismissed). Although such fictitious decisions were allowed
to be appealed or challenged by an administrative action, they were actually
unreviewable for the lack of grounds. This institute of the fiction of a ‘nega-

30 Cf. section 11(2)—(5), the AFAL

31 Cf. section 11(1), the AFAL

32 Section 20 of the AFAI provides subsidiary application of Act no. 500/2004 Sb.,
the Administrative Procedure Code, to appellate proceedings for instance unless
the AFAI provides otherwise. It may be inferred from this provision that the time
limit to lodge an appeal is 15 days of the date the decision is serviced because the
AFAI provides no time limit for the lodging of an appeal.

33 Actno. 150/2002 Sb., the Administrative Procedure Code, as amended.
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tive decision” was revoked by the said amendment,** and now the legislation
is that the defence against the obliged entity’s failure to act is the institute
of a complaint about the procedure in dealing with application to provide
information under section 16a of the AFAI Such a complaint may be lodged
on exhaustively listed grounds, including where after the lapse of the time
limit the applicant has not been provided the information or submitted a final
licensing bid and no decision dismissing the application has been issued.*
A complaint under the AFAI should not be confused with a complaint un-
der section 175 of Act no. 500/2004 Sb., the Administrative Procedure Code
(APC). The proceedings to deal with a complaint under the AFAI are sui
generis proceedings, and the whole procedure relating to such a complaint is
regulated. The application of the APC is subsidiary only, in the proceedings
to deal with computation of time limit complaints, service complaints, costs
of proceedings complaints, as well as in determining the superior body. When
it applies, that if it is not possible under section 178 of the APC to determine
the superior body, the complaint proceedings are adjudicated by the head of
the obliged entity.* If even the superior entity failed to issue a decision in the
relevant time limit, section 80 of Act no. 500/2004 Sb., the APC, to provide
for protection against failure to act may be applied accordingly and an action
for failure to act under the APC may be subsequently brought.

As a general rule, the obliged entity provides information free of charge
although it may demand a payment in the amount, which may not exceed
the costs incurred in making copies, getting technical data carriers and sen-
ding the information to the applicant. The obliged entity may also demand
a payment for an extraordinarily extensive search of information. Any time
the obliged entity demands reimbursement of costs, it is obliged to notify the
applicant in writing, along with the amount of payment. Reasons have to be
given in this notice justifying the reimbursement amount. If the obliged entity
fails to meet this duty to notify, it loses the entitlement to be reimbursed the
costs accounted for. If the applicant fails to pay the notified and duly calcu-
lated amount, the obliged entity falls back on the institute of not proceeding
with the application because the payment of costs is a precondition for the
information to be provided.

The right to obtain information is an important political right laid down
in the Constitution, and through this right the public can oversee the con-

34 This fiction, however, continues to be operative in Act no. 123/1998 Sb. to provide
for the right to environmental information, as amended.

35 For other grounds see section 16a(1)(a), (c) and (d), the AFAIL

36 Cf. section 20(4) and (5), the AFAIL
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duct, or failure to conduct, of public administration; such oversight would
be impossible if the public did not have the relevant information available.
Actno. 106/1999 Sb. to provide for free access to information, implementing
Article 17 of the Charter of Rights and Freedoms, pulls down, in a way, the
barriers between the public and public administration by laying down bin-
ding and clear rules for providing and receiving public sector information.
Modern communication technologies facilitate an easy access to still more
information for still more persons, and public administration needs to conti-
nue to monitor this trend and make efforts to accommodate the public also in
this respect. Only if public administration bodies respect the right to obtain
information laid down in the constitutional order of the Czech Republic and
the public are able to use this right, it will be possible to exercise consistent
oversight of the performance of public administration, which should be, as is
evident from its very name, a service to the public.
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Nezavislost nejvyssich organt ucetni kontroly — organizacni
modely

Olga Pouperova

Ucetni kontrola vefejného sektoru funguje ve vétsing evropskych zemi
n¢kolik staleti. V poslednich desetiletich prosly mnohé z téchto nejvyssich
kontrolnich instituci v souvislosti s reformou nebo modernizaci vefejné spra-
vy zménami postaveni, organizace, puisobnosti nebo pravomoci.'

Predpokladem moznosti objektivné vykonavat Gcetni kontrolu a dave-
ryhodnosti jejich zavéru je nezavislost organu provadéjiciho kontrolu, a to
ptedevs§im ve vztahu ke kontrolované entité.? V preambuli Limské deklara-
ce, prijaté Mezinarodni organizaci nejvys$sich ucetnich kontrolnich instituci
(,, International Organization of Supreme Audit Institutions ) v tijnu 1977
na 9. kongresu v Lim¢, je zdiraznéna za prvé nezbytnost ziizeni nejvys-
§i ucetni kontrolni instituce (,, Supreme Audit Institution”) v kazdém staté
a za druhé jeji nezavislost garantovana pravem, nebot’ ,,ukdznéné a celné
vyuzivani vefejnych prostfedki je jednim ze zakladnich ptedpokladi pro
fadné nakladani s vefejnymi financemi a efektivitu rozhodnuti odpovédnych
organd...“.* Tento cil se stava naléhavéj$im s tim, jak stat postupné rozsi-
fuje své aktivity do socialni a hospodaiské sféry, presahujici bézny financni
ramec. Specifické cile ucetni kontroly, zejména tadné a efektivni vyuziva-
ni vefejnych zdrojl, rozvijeni bezchybného finan¢niho fizeni, fadny vykon
spravnich ¢innosti a oskytovani informaci vykonavatelim vefejné moci i je-
jim adresatim zvefejinovanim vécnych, nestrannych zprav, jsou pro stabilitu
i 10ZVv0j statu nezbytné.

1 Blize viz OECD — ALLEN, R. — TOMMASI, D. (eds.). Rizeni vefejnych vydaji
— odborna ptirucka pro tranzitivni zemé, OECD 2001, v ¢eském piekladu vydalo
Ministerstvo financi CR, 2002, s. 334.

2 Viz WEYR, F Ceskoslovenské pravo Ustavni. Praha: Melantrich, 1937, s. 231.
DRACHOVSKY, Josef. Vseobecné a Ceskoslovenské ucetnictvi statni, Praha:
Melantrich, 1936, s. 109. SUPACEK, Frantisek in WEYR, Frantisek a kol. Slovnik
vefejného prava Ceskoslovenského. Svazek II. Praha: Eurolex Bohemia, 2000,
reprint ptivodniho vydani z roku 1932, s. 885.

3 Preambule Limské deklarace: “...the orderly and efficient use of public funds
constitutes one of the essential prerequisites for the proper handling of public
finances and the effectiveness of the decisions of the responsible authorities.”
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Nezavislost jako ptedpoklad objektivniho a efektivniho plnéni tikolt po-
zaduje také Doporuceni pro vytvofeni a spravné fungovani nejvyssi kontrolni
instituce, vypracované na setkani zastupct nejvyssich kontrolnich instituci
a Evropského ucetniho dvora v Praze v listopadu 1999. Pfitom doporucuje
zajistit nezavislost funkéni, organizaéni, operaéni a finanéni.*

V ramci Evropy lze rozliSovat n€kolik modelt organizace nejvyssich
kontrolnich instituci.

V modelu, jehoz typovym reprezentantem je francouzsky Cour des Comp-
tes, se uplatituje soudni kontrola, kterou vykonava ucetni dvir (v nékterych
zemich oznaCovan jako tribundl) nad organy podfizenymi jeho jurisdikei.
Francouzsky Cour des Comptes se skladd ze soudct nadanych nezévislosti,
dozivotné jmenovanych prezidentem republiky, ¢ast soudcil pisobi jako audi-
tofi. Rozhodnuti Cour des Comptes jsou pfimo vykonatelna.’ K tomuto mo-
delu ,,soudniho tcetniho dvora® lze vedle francouzského Cour des Comptes
zafadit naptiklad také italsky Corti dei Conti®, $panélsky Tribunal de Cuen-
tas’, portugalsky Tribunal de Contas® ¢i rumunsky Curtea de Conturi’.

Dalsim modelem je kolegialni organ nesoudniho typu, u néjz se uplatiiuji
kolektivni rozhodovaci postupy. K tomuto modelu Ize s jistymi vyhradami
ptifadit ¢esky Nejvyssi kontrolni ifad,'® Bundesrechnungshof Spolkové re-

4 In OECD — ALLEN, R. — TOMMASI, D. (eds.). Rizeni vefejnych vydaji —
odborna piirucka pro tranzitivni zemé, OECD 2001, v ¢eském piekladu vydalo
Ministerstvo financi CR, 2002, s. 335-336.
http://www.ccomptes.ft.
http://www.corteconti.it.
http://www.tcu.es.
https://www.tcontas.pt.
http://www.rcc.ro.

0 Cesky Nejvyssi kontrolni iad se podle Ustavy jevi jako organ monokraticky.
Ustanoveni ¢l. 97 odst. 2 Ustavy jako jediné organy NKU zakotvuje prezidenta
NKU a viceprezidenta NKU. Téz dikce ustanoveni § 8 odst. 1 zakona o NKU,
které stanovi, Ze prezident NKU ufad #di a jedna jeho jménem navenek, naznacuji,
7e¢ NKU je organem monokratickym. Prezident NKU je tzv. individualnim
organem, ktery stoji v cele ufadu, fidi jeho Cinnost a odpovida za vykon
piisobnosti a pravomoci NKU stanovenych podobné jako ministr organizuje
¢innost ministerstva a odpovida za splnéni kol ministerstvu stanovenych. Dalsi
ustanoveni zakona viak monokratickému modelu organizace NKU nenasvédéuji,
nebot’ rozhodnuti ostatnich organt, které Ustava nezmiiiuje, ale jejichZ existenci
zakotvuje (pouze) zakon o NKU, jsou podle zikona i tak povazovana nikoliv
za pouha vnitini rozhodnuti, kterd by podléhala schvaleni ustavou zakotvenymi
organy NKU — prezidenta ¢i viceprezidenta NKU, nybrz za rozhodnuti NKU jako

— O 0 3 O\ W
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publiky Némecko!! nebo nizozemsky Algemene Rekenkamer!? a také nejvys-
§i kontrolni instituci Evropské unie — Evropsky tcetni dvir's.

Dalsi model pfedstavuje monokraticky organizovany ufad, jakym je na-
ptiklad rakousky Rechnungshof.!*

Kombinovany systém tcetni kontroly se uplatioval napiiklad ve Finsku
a také ve Svédsku, kde existoval narodni kontrolni organ v ramci exekuti-
vy a vedle toho parlamentni revizofi. Zakonem z roku 2002 byl ve Svédsku
s téinnosti od 1. ¢ervence 2003' zfizen Narodni kontrolni Gfad (Riksreviso-
nen) ptifazeny k moci zdkonodarné, ale na parlamentu nezavisly.'¢

Modely organizace ucetni kontroly Ize vedle vnitini organizac¢ni struktury
instituce rozliSovat také podle toho, do které ze tii slozek statni moci je organ,
jemuz byla plsobnost v oblasti ucetni kontroly verejného sektoru svétena,
zatazen, zda do soustavy organt moci zdkonodarné, vykonné ¢i soudni, nebo
zda je z této soustavy organizacné vycClenén.

Jak uvadi Johannes Hengstschliger, pro pfifazeni ucetni a rozpoctové
kontroly k moci zakonodarné svéd¢i mimo jiné teleologické divody. Smys-
lem takové kontroly je provéfeni, zda Cinnost exekutivy souhlasi s Gstavné
danymi limity, zda je s prostfedky svéfenymi obCany zachazeno hospodarné
a ucelné.'"” V zastoupeni obcant je pfitom originarné ¢inny parlament. Vy-
sostné legislativni opravnéni parlamentu vytvofit ve formé zdkona rozpocet
a kontrola rozpoctového hospodateni orgdnem parlamentu tak vytvaii jedno-
tu.!® Pokud tedy uéetni a rozpoétovou kontrolu vykonava organ moci zakono-
darné, je to vlastn€ projev fungujici zastupitelské demokracie.

Z materialniho hlediska se ovSem ucetni a rozpoctova kontrola jako ¢in-
nost zdkonodarna vétSinou nejevi. Friedrich Kohl povazuje z hlediska napl-
n¢ i forem Cinnosti i rakousky Rechnungshof (ktery je pfitom, jak vyslovné
uvadi ¢l. 122 odst. 1 B-VG, ¢inny jako organ narodni rady nebo pfislusného
zemského snému) za organ moce exekutivni.!” Také rakousky tstavni soud

organu vetejné moci, kterd maji i externimi G¢inky.

11 http://www.bundesrechnungshof.de.

12 http://www.rekenkamer.nl.

13 http://europa.eu/institutions/inst/auditors.

14 http://www.rechnungshof.at

15 SFS no.: 2002:1022, Auditing of State Activities, etc. Act.

16 http://www.riksrevisionen.se.

17 HENGSTCHLAGER, J. Der Rechnungshof. Berlin: Duncker & Humblot, 1982, s. 58.

18 Srov. WEICHMANN, H. Die Stellung der Rechnungshofe im organisatorischen
Aufbau der Staatsgewalt, Deutsches Verwaltungsblatt, 1953, s. 746-748.

19 KOHL, Friedrich. Die heutige Stellung des Rechnungshofes, seine Organisation
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vyslovil, Ze kontrolni ¢innost, kterou Rechnungshof vykonava, je ve své pod-

staté ¢innosti vykonnou.?

Hans Kelsen v souvislosti s kontrolou rozpoctového a finanéniho hos-
podateni hovotil o vyznamném oboru €innosti exekutivy, ktery ovSem musi
byt uz ze své podstaty vyloucen z organiza¢niho uspofadani ministerstev.
Podle n¢j rakousky Rechnungshof v ramci rozpoctové a ucetni kontroly ne-
vykonava spravu, nybrz jakousi podptrnou ¢innost v rdmci moci zékonodar-
né.?! Podobné charakter ¢innosti Rechnungshof posuzuji také Bernd Chris-
tian Funk a Ludwig Adamovich a zvazuji, zda Ize ¢innost Rechnungshof,
,,cinnost blizkou ¢innosti zdkonodarné* (,,Staatstatigkeiten im Nahebereich
der Gesetzgebung®), prifadit k zakonodarstvi nebo zda ji nelze oznacit jinak
nez jako statni funkci sui generis. Jako zakladni kritéria pro uréeni, zda jde
o vykon vefejné spravy si stanovili princip podiizenosti, opravnéni vydavat
nafizeni a Ufedni odpovédnost. Podle takto nastavenych kritérii je jedinym
moznym vysledkem pfitazeni Rechnungshof k moci zdkonodarné.”? Ovsem
i u rakouského nejvyssiho organu tcetni kontroly se daji nalézt pfinejmensim
nekteré prvky spravy. Rechnungshof je organizovan jako tifad monokratic-
ky a prezidentovi Rechnungshof jsou svéfeny ukoly nadiizeného, které jsou
typické pro oblast statni spravy. Rechnungshof téz participuje na nékterych
spravnich ¢innostech, naptiklad na vydavani natizeni ke sjednoceni rozpocti
a ucetnich zaverek izemnich samospravnych celkll, na vydavani ucetni za-
vérky ke spolkovému rozpoétu a vydavani statnich dluhopist.?

Pro kvalifikaci nejvyssiho orgdnu ucetni kontroly a pro pfifazeni jeho
kontrolni ¢innosti k jedné ze slozek statni moci neni podstatné, jak je insti-
tuce vnitiné organizovana, zda napfiklad v ¢ele organu nejvyssi ucetni kon-
troly stoji jeden individualni organ, kupiikladu prezident uradu, ktery fidi

und seine Aufgaben in 200 Jahre Rechnungshof, Wien: Osterr. Staatsdr., 1961 s.

38.

20 ,,... daB die Kontrolltitigkeit des Rechnungshofes funktionell Bundes- oder
Landesvollziehung ist.* In rozhodnuti rakouského Verfassungsgerichtshof, V{Slg.
7944/1976.

21 KELSEN, Hans. Die Verfassungsgesetze der Republik Osterreich. Fiinfter Teil:
Die Bundesverfassung vom 1. Oktober 1920. Herausgegeben in Verbindung mit
Dr. Georg Froehlich und Dr. Adolf Merkl. Wien und Leipzig: Franz Deuticke,
1922, s. 233.

22 FUNK, Bernd Christian, ADAMOVICH, Ludwig K. Allgemeines Verwaltungsrecht,
Wien: Springer, 1987, s. 21.

23 Prezident Rechnungshof kontrasignuje veskeré statni dluhopisy. Svym podpisem
stvrzuje, ze vydani statnich dluhopist je v souladu s pravem a ze dluhopisy budou
fadné v ramei statniho dluhu zaknihovany (€l. 121 odst. 3 B-VG).
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a organizuje ¢innost Ufadu, zastupuje tfad ve vnéjSich vztazich a je za jeho
¢innost odpoveédny, kdyz takové usporadani je obvyklé spiSe v oblasti spravy.
Rozhodujicim kritériem bude materidlni hledisko, tj. zda je ufad opravnén
vykonavat takovou ¢innost, jiz se jednostranné, vrchnostensky, pfimo zasa-
huje do pravnich pomért jednotlivca.

Pro zatazeni kontrolni instituce do soustavy soudti hovoii pfedevsim
argument nezavislosti. Nezavislost soudl je tradi¢ni. Soudy jsou nezavislé
na moci vykonné i zédkonodarné. Evropsky soud pro lidska prava v jednom
ze svych rozhodnuti pfi posuzovani charakteru urcitého orgénu vefejné moci
stanovil tato kritéria nezavislosti organu: ,,Pii rozhodovani o tom, zda organ
muize byt pokladan za nezavisly tribundl, nezavisly zejména na exekutivé
a na zucastnénych daného pfipadu, je nutno piihlédnout ke zptisobu jme-
novani jeho ¢lend, k délce jejich funkéniho obdobi, existujicim predpistim
upravujicim jejich odvolani nebo zaruky jejich neodvolatelnosti, k zdkontim
zakazujicim udé€lovat jim instrukce exekutivou pfi jejich rozhodovani, k exis-
tenci pravnich zaruk proti vnéjsim tlaktim a k otdzce, zda se organ skutecné
jevi jako nezavisly.“** V§em témto kritériim nezavislosti soudy jednozna¢né
vyhovuji.

Soudci jsou pfi svém rozhodovani vdzani pouze zdkonem, nikoli pravni-
mi predpisy nizsi pravni sily ani smérnicemi, pokyny nebo piikazy jakého-
koli jiného vykonavatele vefejné moci (srov. § 79 odst. 1 zakona o soudech
a soudcich). Do funkce jsou jmenovani bez ¢asového omezeni (srov. § 61
odst. 2 zakona o soudech a soudcich) a odvolani z funkce soudce je mozné
pouze jako karné opatieni (respektive jako jedno z moznych karnych opatie-
ni, v podstaté nejpiisnéjsi) v ptipade, Ze se soudce dopusti karného provinéni
stanoveného zakonem (srov. § 87 a 88 zdkona o soudech a soudcich). Neza-
vislost ¢eskych soudci stat garantuje téz odpovidajicim hmotnym zabezpece-
nim (§ 75 odst. 1 zadkona o soudech a soudcich).

24 Rozsudek Evropského soudu pro lidské prava ve véci Campbell a Fell v. Spojené
kralovstvi ze dne 28. 6. 1984, stiznost ¢. 7819/77, 7878/77: *“...In determining
whether a body can be considered to be ,,independent - notably of the executive
and of the parties to the case (see, inter alia, the Le Compte, Van Leuven and De
Meyere judgment of 23 June 1981, Series A no. 43, p. 24, para. 55) -, the Court
has had regard to the manner of appointment of its members and the duration of
their term of office (ibid., pp. 24-25, para. 57), the existence of guarantees against
outside pressures (see the Piersack judgment of 1 October 1982, Series A no.
53, p. 13, para. 27) and the question whether the body presents an appearance of
independence (see the Delcourt judgment of 17 January 1970, Series A no. 11, p.
17, para. 31).”
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Soudctim je ulozena také povinnost subjektivni nezavislosti, tj. povinnost
zlstat nestranny. Nezavislost a nestrannost spolu souvisi, vyznam téchto poj-
mu se vSak beze zbytku nepiekryva. Nestrannost je sice jednim z pfedpokla-
di nezavislosti, sama o sobé vSak k naplnéni pozadavku nezévislosti nestaci.
Nestrannost implikuje jak nestrannost subjektivni,® tedy nepiedpojaty osob-
ni postoj soudce, tak nestrannost objektivni, tedy jakési obecné zaruky pro-
fesionality rozhodujiciho organu. Zkracené se da fici, ze je dana tehdy, kdyz
chybi diivodné pochybnosti o podjatosti. Nestrannost ve smyslu nepodjatosti
vuci zacastnénym, kontrolovanym osobdm nebo véci, respektive vylouceni
z diivodu stfetu zajmu vsak byva ulozeno i ¢lentim a ostatnim kontrolujicim
organu ucetni kontroly, proto se tento znak neda povazovat za charakteristic-
ky vyluéné pro organy moci soudni.

Pro vy¢lenéni nejvyssiho organu ucetni kontroly z organizace vykonava-
teltl klasickych tfi slozek stadtni moci rovnéz svéd¢i argument nezavislosti.
Vsechna vyse uvedena kritéria nezavislosti, vytéena Evropskym soudem,
totiz mohou spliiovat i jiné organy nez organy zafazené do soustavy organil
moci soudni.?

Z podstaty ucetni kontroly a pozadavku nezavislosti vSak jasné vyplyva
nepiipustnost organizacniho zatfazeni nejvyssiho organu ucetni kontroly do
soustavy organti moci vykonné, nebot’ vztahy subordinace jsou pro tuto sloz-
ku vetejné moci defini¢énim znakem a opravnéni nadiizeného fidit, udélovat
pokyny a ptikazy a hrozba odvolani jsou s pozadavkem nezavislosti, a to
predevsim nezévislosti na kontrolované entité, tj. na vladeé a ji podfizenych
vykonavatelich, v pfikrém rozporu.

Ke kterému z modeli postaveni, organizace a pravomoci nejvyssiho
ucetniho kontrolniho organu se urcity stat prikloni, je ovlivnéno politickym
a pravnim systémem konkrétniho statu i narodni tradici.

Jako priklad odchylky od uplné nezéavislosti nejvyssiho organu ucetni
kontroly mtizeme uvést polskou Nejvyssi kontrolni komoru (Najwyzsza Izba

25 Srov. rozsudek Evropského soudu pro lidska prava ve véci Cubber v. Belgie
ze dne 26. 10. 1984, stiznost ¢. 9186/80.

26 Srov. rozsudek Evropského soudu pro lidska prava ve véci Campbell a Fell v.
Spojené kralovstvi ze dne 28. 6. 1984, stiznost ¢. 7819/77, 7878/77, k vykladu
pojmu nezéavisly a nestranny organ (“independent and impartial tribunal)
pouzitého v ¢L. 6 odst. 1 Umluvy : “...the word , tribunal® in Article 6 para. 1
(art. 6-1) is not necessarily to be understood as signifying a court of law of the
classic kind, integrated within the standard judicial machinery of the country (see,
mutatis mutandis, the X v. the United Kingdom judgment of 5 November 1981,
Series A no. 46, p. 23, para. 53)... .
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Kontroli).?” Ta je vrcholnym organem statni kontroly, ktery je nezavisly pou-
ze na vykonavatelich moci vykonné, Sejmu, organu moci zdkonodarné pii-
mo podléha a je oznaovana za pomocny organ Sejmu.?® Sejm ma pravomoc
udélovat Nejvyssi kontrolni komofe pokyny a piikazy, a to vcetné pokynu
provést uréitou kontrolu, a zavazovat ji svymi smérnicemi. Komora provadi
kontrolu na zéklad¢ prikazu Sejmu nebo jeho organd, z podnétu prezidenta
republiky nebo pfedsedy Rady ministri nebo z vlastni iniciativy; podnéty
prezidenta republiky a ptedsedy Rady ministrti pro komoru zdvazné nejsou.?
Sejm (respektive Prezidium Sejmu) vydava téz statut Nejvyssi kontrolni ko-
mory. Z toho vyplyva téz Giprava odpoveédnosti — za ¢innost Nejvyssi kontrol-
ni komory je odpovédny piedseda komory Sejmu.*

Tésny vztah k parlamentu maji nejvyssi ucetni kontrolni organy i v ji-
nych zemich. Ustava Spolkové republiky Rakousko vénuje Gipravé kontroly
finanéniho a rozpoctového hospodaieni samostatnou hlavu patou, v niz za-
kotvuje existenci Ugetniho dvora — Rechnungshof. Uprava tedy neni obsaze-
na v hlavach vénovanych tfem klasickym slozkam statni moci, a systematika
rakouské ustavy tak hovoii pro oznaceni Rechnungshof jako samostatného
statniho organu. Ustava viak téZ vyslovné stanovuje, ze Rechnungshof je pii-
mo podfizen Narodni radé (Nationalrat), ve vécech finan¢niho hospodateni
spolku je ¢inny jako organ Nérodni rady a ve vécech finan¢niho hospodareni
spolkovych zemi, svazkl obci a obci je ¢inny jako organ pfislusného zem-
ského snému (€l. 122 odst. 1 B-VQG). Funkéné je tedy Rechnungshof pomoc-
nym organem Narodni rady a zemskych snémii.>! Ov§em postaveni Rech-
nungshof vii¢i Néarodni rad¢é a zemskym snémiim je nezavislé v tom smyslu,
ze Rechnungshof nepodléha jejich pokyniim, orgdny moci zakonodarné, a to
jak na spolkové, tak na zemské tirovni jsou pouhym ,adresatem® kontrol-

27 http://www.nik.gov.pl/.

28 ClL. 1a2 Dz U.nr13/1995, poz. 59. K pravni ipravé postaveni a &innosti polské
Nejvyssi kontrolni komory viz MAZUR, J. Novy polsky zdkon o Nejvyssi
kontrolni komofte, Pravnik, 9/1997, s. 793-804.

29 CL. 6 odst. 1 Dz. U. nr 13/1995, poz. 59.

30 MAZUR, J., s. 795-796.

31 ADAMOVICH, B. Ch., FUNK, L. K., 1987, s. 25. Obdobné Hans René Laurer
oznacuje Rechnungshof za pomocny organ parlamentu. LAURER, H. R. Ist der
Rechnungshof ein Verwaltungsorgan? Die Einordnung des Rechnungshofes in die
Typen der Staatsorgane und deren rechtliche Bedeutung, OVA, 1969, s. 15. Felix
Ermacora Rechnungshof nazyva funkénim organem legislativy (,,funktionelles
Organ der Legislative®). ERMACORA, F. Osterreichische Verfassungslehre.
Wien: Braumiiller, 1970, s. 236.

141



nich zprav. Nezavislost Rechnungshof vii¢i parlamentu spociva v opravnéni
si samostatné stanovit kontrolni program, urc¢it v zakonem stanoveném ramci
priority své Cinnosti, zvolit metodiku a nezéavisle, svobodné o kontrolnich
zjiSténich zpravovat.

Svédsky narodni uéetni kontrolni tfad (Riksrevisionen)® je jednim z or-
gant, které vykondvaji kontrolni pravomoci, jez jsou svéteny Svédskému
parlamentu. Cast §védské tstavy o nastrojich vlady zakotvuje existenci na-
rodniho kontrolniho ufadu v kapitole o parlamentni kontrole.*® Podle ¢&l. 7
je Riksrevisionen organem podiizenym parlamentu s ptisobnosti v oblasti
kontroly statnich aktivit. Svédsky narodni Géetni kontrolni ufad funguje od
1. Cervence 2003; nahradil provadéni ucetni kontroly parlamentnimi auditory
sionsverket). Tti generalni auditory, ktefi stoji v ¢ele ufadu, jsou do funkce
voleni parlamentem. Parlament mize generalniho auditora z funkce také od-
volat, pokud pfestal spliiovat predpoklady pro vykon funkce stanovené zako-
nem nebo pokud byl shleddn vinnym z hrubé nedbalosti.

Postaveni ¢eského Nejvyssiho kontrolniho tiradu

Ustava CR vyslovné stanovi, ze NKU je organem nezavislym (1. 97 odst.
1 Ustavy). Blize postaveni, pisobnost a pravomoci NKU upravuje zakon
o Nejvyssim kontrolnim ufadu.

Nezavislost NKU je v prvé fadé systémové. Existence NKU je zakot-
vena v samostatné hlavé Ustavy, oddélené od moci zdkonodarné, vykonné
i soudni. Pestoze podle Ustavy NKU neni soudasti ani jedné ze ti slozek
statni moci, je nepochybné organem moci vetejné.** Proto veskera jeho ¢in-
nost musi byt v souladu s ustavnépravni zasadou, podle niz lze statni moc
(vefejnou moc) vykondvat pouze v pfipadech, v mezich a zplsoby zdkonem
stanovenymi a pouze tak, aby slouzila viem ob¢antim (¢l. 2 odst. 3 Ustavy).

32 http://www.riksrevisonen.se.

33 Viz The Constitution, The Instrument of Government, Chapter 12. Parliamentary
control, Art. 7 a Riksrevisionen Terms of Reference Act (2002:1023), Section 1.
Pouzity byly oficialni pteklady $védskych pravnich predpist do anglictiny.

34 Usneseni Ustavniho soudu US &. 3/93, sv. &. 2: ,,Vefejnou moci se rozumi takova
moc, ktera autoritativné rozhoduje o pravech a povinnostech subjekti, at’ jiz
piimo nebo zprostredkované, subjekt, o jehoz pravech nebo povinnostech organ
vetejné moci rozhoduje, neni v rovnopravném postaveni s timto organem a obsah
rozhodnuti tohoto organu nezavisi na vili subjektu.
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NKU je organem statu, nikoli jiného subjektu vefejné moci od statu odligné-
ho, a je tedy vykonavatelem moci statni.

Karel Klima uvadi, ze vytvoreni zvlastniho ustavniho organu, v systému
délby moci vyclenéného, si vyzadala ,,vazanost celého mechanismu vefejné
moci (vSech ¢lankl statu zejména) statnim rozpoctem* a ,.exkluzivni spra-
vovani statniho majetku zejména statnimi organy*.>* Dale zvazuje, zda lze
vrchnostenskou pravomoc vykonavanou NKU povazovat za &tvrtou slozku
vefejné moci.

Vzhledem k tomu, ze kromé pravomoci bezprostiedné souvisejicich
s kontrolou jina vrchnostenska opravnéni NKU zékon nesvéiuje (NKU nemé
sank¢ni a az na dvé vyjimky ani jinou rozhodovaci pravomoc, a tedy ani pra-
vomoc exekuéni), viak takovy zavér vedle skuteénosti, Ze je existence NKU
(ostatné nikoli jako jediného vykonavatele vefejné moci)*® zakotvena v sa-
mostatné hlavé Ustavy, nic jiného nepodporuje. Stejné tak K. Klima uzavira,
7e je vhodngjsi NKU povazovat za ,,zvI4stni ustavni organ® nez za ,,dalsi typ
ustavni moci“.’’

Utadem je trvala organizaéni jednotka bez vlastni pravni subjektivity, kte-
rd byla zdkonem (obycejnym nebo Ustavnim) ziizena a které byla zakonem
prikazana urcitd ptisobnost a svéteny urcité pravomoci. Takovému vymezeni
ttadu NKU odpovida. Z materialniho hlediska NKU piipomina spravni tiad,
formaln¢ vSak spravnim tifadem byt nemtize, nebot’ neni zafazen do organi-
zacni struktury moci vykonné. Pfipomina vSak také organy soudcovského
typu a lze vysledovat i uréité aspekty organitt moci zakonodarné.?® Je to tedy
urad sui generis. Obdobné F. Weyr povazoval Nejvyssiho ucetniho kontrol-
niho ufadu, pfedchtdce soucasného NKU, za ,ustfedni Gfad* (tistfedni, ale
nikoli spravni) a Jifi Hoetzel za ,,zvlastni Gfad spravni“.3® Neni-li ale NKU

35 KLIMA, Karel a kol. Komentaf k Ustavs a Listing. Plzet: Ale§ Cengk, 2005,
s. 500.

36 V samostatné hlavé Ustavy je zakotvena také existence Ceské narodni banky
a Uzemni samospravy, pfi¢emz Uzemni samospravné celky jsou jak subjektem,
tak vykonavatelem vefejné spravy, ¢ili realizuji moc vykonnou.

37 KLIMA, K. a kol., 2005, s. 500.

38 Srov. HENDRYCH, Dusan. Spravni véda — Teorie vefejné spravy. Praha: ASPI,
2007, s. 125. Srov. ¢l. 114 odst.2 Zakladniho zakona SRN a srov. téz ¢l. 122 odst.
1a2B-VG.

39 Viz WEYR, Frantisek. Ceskoslovenské pravo ustavni. Praha: Melantrich, 1937,
s. 231 a HOETZEL, Jiri. Ceskoslovenské spravni pravo — Cast vieobecna. Praha:
Melantrich, 1934, s. 119 cit. dle Mikule, Viadimir in Slddecek, Viadimir a kol.
Ustava Ceské republiky: komentét. Praha: C. H. Beck, 2007, s. 808.
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spravnim ufadem, nemtze byt ani uUstfednim spravnim ufadem ve smyslu
kompetenéniho zédkona.* F. Supacek postaveni NUKU charakterizuje tak,
ze ,,ufad jest samostatny neodvisly orgdn spravni (v SirSim slova smyslu)
zfizeny vedle moci vladni a vykonavajici zvlastni obor statni moci a za vykon
svym piedsedou parlamentu zodpovédny*.*! Upozoriiuje, ze vyraz ,,spravnic
ma v této souvislosti zvlastni vyznam, nebot’ statni rozpocet, byt vydany
ve form¢ zékona, je administrativnim aktem zakonodarce. A administrativni
¢innost organt moci zakonodarné je tfeba od administrativni ¢innosti organti
moci vykonné piece jen odlisovat. Zakon o majetku Ceské republiky, ktery
v § 6 stanovuje, ze NKU je organizaéni slozkou statu, a tudiZ neni pravnickou
osobou, NKU se spravnimi ufady nijak nespojuje a zjevné jej tedy chape jako
jiny statni organ od spravnich tfadi odlisny.

K zavéru, 7e NKU je z materialniho hlediska spravnim organem, dospél
Nejvyssi spravni soud, kdyZ se zabyval otazkou, zda NKU mize byt pasiv-
né legitimovan v fizeni o zalob¢€ proti nezakonnému zasahu, pokynu nebo
donuceni podle § 82 soudniho fadu spravniho: ,,Soudni tad spravni v § 83
stanovi, ze zalovanym je spravni organ, ktery podle zalobniho tvrzeni pro-
vedl zasah. Toto ustanoveni vSak nelze vykladat bez souvislosti s § 4 odst.
I s. f. s., a to pravé pokud jde o vyklad pojmu ,,spravni organ®, ktery byl
ptijat ve form¢ legislativni zkratky. Pravomoc spravnich soudi je totiz ur-
¢ena i okruhem organt, jejichz aktivity soudnimu piezkoumavani podléhaji.
Vymezeni spravniho organu v ustanoveni § 4 odst. 1 pism. a) s. . s. (organ
moci vykonné, organ tizemniho samospravného celku, jakoz i fyzicka nebo
pravnicka osoba nebo jiny organ, pokud jim bylo svéfeno rozhodovani o pra-
vech a povinnostech fyzickych a pravnickych osob v oblasti vefejné spravy)
je vazano na oblast vefejné spravy, a proto musi byt vykladano z hlediska celé
pravomoci ve spravnim soudnictvi...“** Zduraznit je tfeba, Ze kontrola vyko-
navana spravnimi soudy se pohybuje jen v hranicich vefejné spravy, a proto
napadnutelnymi jsou pouze takové akty organt, které patii do piisobnosti
ve vetejné spraveé.s

40 Srov. MIKULE, Viadimir in SLADECEK, Viadimir a kol. Ustava Ceské republiky:
komentat. Praha: C. H. Beck, 2007, s. 808.

41 SUPACEK, Frantisek in WEYR, Frantisek a kol. Slovnik veiejného prava
¢eskoslovenského. Svazek II. Praha: Eurolex Bohemia, 2000, reprint ptivodniho
vydani z roku 1932, s. 885.

42 Rozsudek Nejvyssiho spravniho soudu ze dne 5. 6. 2008, ¢j. 9 Aps 3/2008-125.

43 Srov. Rozsudek Nejvyssiho spravniho soudu ze dne 28. 4. 2005, ¢j. 2 Aps 2/2004-
69, publikovany pod ¢. 623/2005 Sb. NSS.
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Postup pfi provadéni kontroly je stanoven kontrolnim fadem, ktery sta-
novuje prava a povinnosti kontrolorim, ale uklada povinnosti téz kontrolo-
vanym osobam. Proto i samotné provadéni kontroly mtize vyvolat negativni
pravni nasledky a miize byt nezdkonnym zasahem ve smyslu § 82 soudniho
fadu spravniho. Nejvyssi spravni soud vSak téz poznamenal, ze s ohledem
na specifika kontrolniho fizeni vykonavaného NKU a na povahu vysledki
kontrolniho ¥izeni bude takovyto nasledek ¢innosti NKU v praxi spise spora-
dickym, dopadajicim na vyjimeéné a specifické situace.*

NKU ovsem své postaveni posoudil jinak a ve vyjadieni k této zalo-
bé uvedl, ze se domniva, Ze jeho pasivni legitimace v fizeni o zalobé proti
spravnimu organu dana byt nemtize s argumentaci, Ze neni orgdnem moci vy-
konné, nebylo mu svéteno rozhodovani o pravech a povinnostech fyzickych
a pravnickych osob v oblasti vetejné spravy, kdyz mu zadny zakon nesvéiuje
opravnéni vydavat rozhodnuti ve spravnim fizeni. Akty, které NKU vydava,
jsou pouze akty kontrolnimi, které pouze konstatuji ur¢ité skuteénosti.*

Tento postoj mize podpofit argument Ludwiga Adamoviche a Bernda
Christiana Funka, autorti jedné z vysokoskolskych uc¢ebnic rakouského obec-
ného spravniho prava, ktefi pomérné trefn¢ upozoriuji, Ze pro zarazeni urci-
tého organu pod jednu ze tii slozek statni moci by primarni mélo byt hledisko
organizac¢ni, nebot’ i organy, které jsou organizacné i formalné pravné sprav-
nimi Gfady, maji pravotvornou pravomoc a presto tato skutecnost, respektive
materidlni charakter téchto jejich akt neni divodem pro zpochybnovani je-
jich postaveni jakoZto organt moci vykonné.*

K postaveni NKU se v nékolika svych rozhodnutich vyjadioval téz Ustav-
ni soud. Uvedl, ze NKU nedisponuje exekutivnimi ani soudnimi pravomoce-
mi, nebot” plni pouze funkci kontrolni s tim, ze je opravnén a povinen vy-
sledky provedenych kontrol zvefejnit, a upozornit tak pfislusné organy statni
moci na nedostatky zji§téné pii kontrole. Zavéry NKU mohou byt pouhym
podnétem, piipadné podkladem pro dalsi postup organti statni moci. Ustavni
soud dovodil, ze akty NKU samy o sob& nemohou byt zdsahem do zakladni-
ho prava nebo svobody, ledaze by tifad piekro¢il své kompetence.*’

Tuto obecnou tezi Ustavni soud upiesnil v rozhodnuti, v némz fesil cha-
rakter pravomoci NKU ukladat pofadkové pokuty. Oznaéil postup NKU

44 Rozsudek Nejvyssiho spravniho soudu ze dne 5. 6. 2008, ¢j. 9 Aps 3/2008-125.

45 Vyjadieni zalovaného NKU v rozsudku Nejvyssiho spravniho soudu ze dne 5. 6.
2008, ¢j. 9 Aps 3/2008-125.

46 Srov. FUNK, Bernd Christian, ADAMOVICH, Ludwig K. Allgemeines
Verwaltungsrecht, Wien: Springer, 1987, s. 29.

47 Usneseni Ustavniho soudu ze dne 16. 1. 2001, sp. zn. II. US 451/2000.
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pti ukladani potadkovych pokut za postup spravniho ufadu, nikoli nezavis-
1ého tribunalu.*® Takovy postup je tedy i plné piezkoumatelny spravnim sou-
dem v rezimu soudniho fadu spravniho.

Nejvyssi spravni soud viak musel vyfesit otizku, zda Ize NKU povazo-
vat za spravni organ také pfi zahajeni a provadéni kontroly podle zdkona
0 NKU a zda miize byt i zahdjeni nebo samotné provadéni kontroly povazo-
vano za nezdkonny zasah vii¢i kontrolované nebo jiné osob¢ ve smyslu § 82
soudniho fadu spravniho. V této véci dospél pomoci negativniho vymezeni
vetejné spravy, podle néhoz je vefejnou spravou to, co ze statni moci zbyde
po odecteni zakonodarstvi a soudnictvi, k zavéru, ze ,,i Nejvyssi kontrolni
urad vykonava vefejnou spravu v materialnim smyslu, ackoliv formalné neni
spravnim ufadem. Uvedené konstatovani nic neméni na skute¢nosti, ze Nej-
vy$si kontrolni tifad je organem nezavislym, do jehoz vykonu ptisobnosti 1ze
zasahovat pouze zakonem. Je vSak zifejmé, Ze tato jeho ptisobnost nezahrnuje
ani vykon soudni moci ani moznost vydavat zakonné akty; proto se i v tomto
ptipadé jedna o vykon veftejné spravy.“¥

Nejvyssi spravni soud tedy pii vymezovani spravniho organu upfednost-
nil hledisko materialni pted formalnim. Neni podstatné, zda je ufad zatazen
do systému organizace organii moci vykonné, jimz byla svéfena ptisobnost
v oblasti vefejné spravy, nybrz podstatny je charakter ¢innosti ufadem vyko-
navané.>

Takovéto pojimani ¢innosti NKU neni v rozporu s pozadavkem jeho ne-
zévislosti, zakotvenym v Ustavé a uvedenym téZ v Limské deklaraci. Jak jiz
bylo vy3e uvedeno, NKU neni zafazen do sytému organizace spravnich tia-
da, a ocita se tedy mimo vztahy subordinace. Neni podiizen vlade, nemtize
byt tedy direktivami vlady kontrolovan, a neni podfizen ani zddnému minis-
terstvu ¢i jinému exekutivnimu orgénu. Neexistuje tedy zadny orgén, ktery
by viigi NKU mél opravnéni nadiizeného udélovat zavazné pokyny.

NKU je rovnéz nezavisly na parlamentu a neni na rozdil od vlady par-
lamentu ani politicky odpovédny. Poslanecka snémovna neni opravnéna
NKU ukladat ukoly formou usneseni ani pozadovat (ne)provedeni kontro-

48 Nalez Ustavniho soudu ze dne 23. 11. 1999, sp. zn. P1. US 28/98, publikovany
pod &. 161/1999 Sb. US . Ke shodnému zavéru dospél Ustavni soud té v nalezu
ze dne 12. 1. 2000, sp. zn. IL. US 254/98, publikovaném pod &. 3/2000 Sb. US; viz
téz nalez Ustavniho soudu ze dne 12. 9. 2006, sp. zn. IL. US 53/2006.

49 Rozsudek Nejvyssiho spravniho soudu ze dne 5. 6. 2008, ¢j. 9 Aps 3/2008-125.

50 Preferovani materialniho ndhledu na vefejnou spravu potvrzuji i néktera dalsi
soudni rozhodnuti, napt. rozsudek Nejvyssiho spravniho soudu ze dne 27. 4.
2006, ¢j. 4 Aps 3/2005-35, publikovany pod €. 905/2006 Sb. NSS,
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ly u ur€ité osoby a uz viibec ne davat pokyny k tomu, k jakym kontrolnim
zavéram by mél NKU dospét.”! Tato rovina nezavislosti byva oznacovana
jako nezavislost opera¢ni. NKU je opravnén sam v ramci kontrolniho planu
stanovit priority kontroly. Pozadavek na provedeni kontroly u individualné
uréené kontrolované osoby nebo kontrolu konkrétniho pfedmétu sice mtize
poslanecka snémovna, piipadné i vlada vznést, takova zadost by vSak byla
pouze neformalnim, pro NKU nezavaznym apelem. Tim ma byt zaru¢eno, Ze
¢innost NKU bude apoliticka. Model nezavislosti nejvyssiho organu ucetni
kontroly na vSech slozkach statni moci vSak neni bez vyjimek.

Na rozdil od soudcti jsou &lenové NKU vézani veskerymi pravnimi pred-
pisy; ¢len NKU neni opravnén odmitnout aplikaci podzakonného piedpisu,
o némz se domniva, ze je v rozporu se zakonem nebo mezinarodni smlouvou,
nebot’ posuzovani souladu podzakonného ptedpisu se zdkonem nebo mezina-
rodni smlouvou mu nepiislusi.

Dal3i rovinou nezavislosti NKU je nezéavislost finanéni. Cinnost NKU je
sice financovana ze statniho rozpoctu, ale ze samostatné rozpoctové kapito-
ly, ktera je soudasti zdkona o statnim rozpoétu CR. NKU je tedy spravcem
rozpoctové kapitoly ve smyslu zdkona o rozpoctovych pravidlech. Navrh
rozpoétu predklada prezident NKU ke schvéleni Kolegiu NKU. Schvale-
ny navrh rozpoétové kapitoly NKU Kolegiem NKU pak piedlozi prezident
NKU Poslanecké snémovné a Ministerstvu financi, které tento navrh zatradi
do navrhu zékona o statnim rozpoctu a predlozi jej ke schvaleni vlade (§ 32
zékona o NKU, § 8 zikona o rozpo&tovych pravidlech).

Pokud neni stanoveno jinak, fidi se hospodateni NKU s prosttedky z roz-
poctové kapitoly NKU stejnymi pravidly jako hospodateni spréavnich tiadi.
Hospodateni NKU s majetkem statu véetné prostfedki ze statniho rozpog-
tu kapitoly NKU kontroluje pfimo Poslanecka snémovna nebo Poslanecka
snémovna prostfednictvim organu ji k tomuto ucelu zfizeného nebo timto
tikolem povéfeného. Zavéreény tdet rozpottové kapitoly NKU predklada
prezident NKU Poslanecké snémovné se zpravou o ovéfeni roéni Giéetni za-
vérky auditorem a spolu se stanoviskem Poslanecké snémovny (resp. jejiho
organu zfizeného ke kontrole hospodateni NKU nebo kontrolou hospodateni
NKU povéiteného) predklada zavéreény et rozpoétové kapitoly NKU také
Ministerstvu financi, aby mohl byt zapracovan do statniho zavére¢ného uctu
(§ 33 zakona o NKU).

Vyraznym posilenim nezavislosti NKU je skute¢nost, ze zdkon o majetku
CR vyslovné vyluGuje piisobnost ustanoveni o kontrole hospodafeni s ma-

51 MIKULE, Viadimir in SLADECEK, Viadimir a kol., 2007, s. 808.
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jetkem statu na hospodafeni NKU (§ 48 odst. 1 véta posledni a § 49 odst. 6
zékona o majetku CR).

Plat, dalsi plat, ndhradu vydaji a naturalni plnéni ¢lena, viceprezidenta
a prezidenta NKU stanovuje zakon o platu (§ 1 zakona o platu a § 20 an.
zakona o platu).

Personalni nezévislost NKU je limitovana tim, jakym zptisobem jsou
utvaeny jeho Ustavou zakotvené organy. Prezidenta a viceprezidenta NKU
jmenuje prezident republiky na navrh Poslanecké snémovny. Jinou osobu,
nez ktera byla Poslaneckou snémovnou navrzena, prezident republiky jmeno-
vat nemuze. Odstup od vlady vSak zlistdva zachovan — jmenovani prezidenta
a viceprezidenta NKU patii k pravomocem, k nimZ neni tieba spolupodpisu
predsedy vlady nebo jiného povéfeného &lena vlady (¢l. 62 pism. j) Ustavy).

Funkéni obdobi prezidenta a viceprezidenta NKU zékon o NKU &asové
omezuje, a to na 9 let. Zasadnim omezenim personalni nezavislosti je také
moznost odvolani z funkce. Prezident republiky je opravnén prezidenta NKU
a viceprezidenta NKU odvolat pouze na zakladé navrhu Poslanecké snémov-
ny, pfiCemz Poslaneckd snémovna miize prezidentovi republiky odvolani
navrhnout pouze ze zédkonem taxativné stanovenych divodi. K odvolani
prezidenta NKU a viceprezidenta NKU jiz je tfeba na rozdil od jmenovani
spolupodpisu piedsedy vlady nebo jim povereného Clena vlady.

Organ provadégjici vnéjsi ucetni kontrolu nebude nikdy absolutné neza-
visly, nebot’ vzdy bude zaclenén do organizace vefejné, resp. statni moci
s vazbami na jiné statni organy. Jeho nezévislost — organizacni, personalni
i finan¢ni — v8ak musi byt zarucena v maximalni mozné mife ustavou i oby-
¢ejnymi zakony a praxi co nejméné zpochybnovana.

Poznamka: Prispevek vznikl jako zdklad kapitoly monografie Kontrolni

mechanismy ve verejné sprave, ktera je venovana kontrole verejné spravy
Nejvyssim kontrolnim uradem.
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The Independence of Supreme Audit Institutions —
Organizational Models

Olga Pouperova

Public sector auditing has been functioning in most European countries
for several centuries. In recent decades, many of these supreme audit insti-
tutions have undergone changes in their status, organization, jurisdiction or
powers in connection with the reform or modernization of public adminis-
tration.'

The prerequisite for the possibility to carry out accounting objectively
and for the credibility of its conclusions is the independence of the institu-
tion carrying out an audit, especially in relation to the entity audited.? The
Preamble of the Lima Declaration adopted by the International Organization
of Supreme Audit Institutions in October 1977 at the 9" Congress in Lima
emphasizes: firstly, the necessity to establish a supreme audit institution in
every state, and secondly, its independence guaranteed by law, because “the
orderly and efficient use of public funds constitutes one of the essential pre-
requisites for the proper handling of public finances and the effectiveness of
the decisions of the responsible authorities...”.> This objective becomes
even more urgent as the state is gradually expanding its activities into the
social and economic sectors and thus operating beyond the limits of the tra-
ditional financial framework. The specific objectives of auditing, especially
the proper and effective use of public funds; the development of sound finan-
cial management; the proper execution of administrative activities, and the
communication of information to public authorities and the general public

1 More details - see OECD — ALLEN, R. — TOMMASI, D. (eds.). Rizeni veiejnych
vydaji — odborna piirucka pro tranzitivni zemé, OECD 2001, in the Czech
translation published by the Ministry of Finance of the Czech Republic, 2002, p.
334.

2 See WEYR, F. Ceskoslovenské pravo tstavni. Prague: Melantrich, 1937, p. 231.
DRACHOVSKY, Josef. Vieobecné a eskoslovenské tcetnictvi statni, Prague:
Melantrich, 1936, p. 109. SUPACEK, Frantisekin WEYR, Frantisek a kol. Slovnik
vetejného prava Ceskoslovenského. Volume II. Prague: Eurolex Bohemia, 2000,
reprint of the original edition of 1932, p. 885.

3 See the Preamble of the Lima Declaration.
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through the publication of objective, impartial reports, are necessary for the
stability and the development of states.

The independence as a prerequisite for the objective and effective accom-
plishment of tasks is also required by the Recommendation for the Establis-
hment and the Correct Functioning of the Supreme Audit Institution elabora-
ted at the meeting of representatives of the supreme audit institutions and the
European Court of Auditors in Prague in November 1999. When enforcing
this, it recommends ensuring the functional, organizational, operational and
financial independence.*

In Europe we can distinguish between several models of the organization
of supreme audit institutions.

In the model, whose standard representative is the French Cour des
Comptes, the judicial control is applied performed by the court of auditors
(in some countries called “the tribunal”) over authorities subordinated to its
jurisdiction. The French Cour des Comptes consists of judges having the in-
dependence, appointed for life by the President of the Republic; some judges
work as auditors. The decisions taken by the Cour des Comptes are directly
enforceable.® In addition to the French Cour des Comptes, this model of “ju-
dicial court of auditors” also includes, for example, the Italian Corti dei Con-
ti%, the Spanish Tribunal de Cuentas’, the Portuguese Tribunal de Contas®,
or the Rumanian Curtea de Conturi’.

Another model is a collective authority of the non-judicial type where
collective decision-making procedures are applied. This model also includes,
with some reservations, the Supreme Audit Office of the Czech Republic,'

4 In OECD—ALLEN, R. — TOMMASI, D. (eds.). Rizeni vefejnych vydajt — odborna
ptirucka pro tranzitivni zemé, OECD 2001, in the Czech translation published by
the Ministry of Finance of the Czech Republic, 2002, pp. 335-336.
http://www.ccomptes.ft.
http://www.corteconti.it.
http://www.tcu.es.
https://www.tcontas.pt.
http://www.rcc.ro.

0 According to the Constitution, the Supreme Audit Office of the Czech Republic
appears to be a monocratic authority. The provision of Article 97 (2) of the
Constitution lays down the President of the Supreme Audit Office and the Vice-
President of the Supreme Audit Office as the only bodies of the Supreme Audit
Office. The wording of the provision of section 8 (1) of the Act on the Supreme
Audit Office stipulating that the President of the Supreme Audit Office directs
the Office and acts on its behalf also suggests that the Supreme Audit Office
is a monocratic authority. The President of the Supreme Audit Office is the so

— O 0 3 O\ W
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Bundesrechnungshof of the Federal Republic, of Germany!! or the Dutch A/-
gemene Rekenkamer'? as well as the supreme audit institution of the Euro-
pean Union — the European Court of Auditors'>.

Another model represents a monocratically organized office, such as the
Austrian Rechnungshof.'*

The combined system of auditing was applied, for example, in Finland
and also in Sweden, where there was the national audit institution as a part of
executive, and in addition there were parliamentary auditors. In Sweden, the
Act of 2002 with effect from 1 July 2003'° established the National Control
Office (Riksrevisonen) classified as belonging to legislative power, but inde-
pendent of the Parliament.'¢

In addition to the internal organizational structure of an institution, the
models of the auditing organization can also be distinguished according to
the fact to which of three units of state power the authority belongs to which
the jurisdiction in the sphere of public sector auditing was entrusted - whether
to the system of legislative, executive or judicial authorities or whether it is
excluded from this system organizationally.

As Johannes Hengstschldger states, teleological reasons, among others,
testify to classifying the auditing and budgetary control as belonging to legis-
lative power. The purpose of such control is examining whether the execu-
tive activity conforms to the constitutionally given limits, whether the funds

called individual body that leads the Office, directs its activities and is responsible
for the performance of jurisdiction and powers of the Supreme Audit Office
defined similarly as a minister organizes the activity of his or her ministry and is
responsible for accomplishment of tasks given to the ministry. However, the other
provisions of the Act do not testify to the monocratic model of the Supreme Audit
Office’s organization, as the decisions of the other authorities not mentioned by
the Constitution, but the existence of which is laid down (only) in the Act on the
Supreme Audit Office, are considered in accordance with the law not as a mere
internal decisions being that are subject to the approval by the Supreme Audit
Office bodies laid down in the Constitution, i.e. by the President or the Vice-
President of the Supreme Audit Office, but as the decisions of the Supreme Audit
Office as a public power authority that also have external effects.

11 http://www.bundesrechnungshof.de.

12 http://www.rekenkamer.nl.

13 http://europa.eu/institutions/inst/auditors.

14 http://www.rechnungshof.at

15 SFS No.: 2002:1022, Auditing of State Activities, etc. Act.

16 http://www.riksrevisionen.se.
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entrusted by citizens are handled economically and efficiently.'” Acting for

citizens, the Parliament is originarily active. Thus, the sovereign legislative

authorization of the Parliament to create the budget in the form of law and au-
diting the budgetary management by the Parliament’s body create the unity.'®

So if a legislative authority carries out the auditing and the budgetary control,

it is an expression of a functioning representative democracy.

From the material perspective, however, the auditing and the budgetary
control do not usually seem to be a legislative activity. From the perspective
of the content and the forms of its activity, Friedrich Kohl also considers the
Austrian Rechnungshof (that is, as explicitly stipulated in Art. 122 para. 1
B-VG, active as an authority of the National Council or the respective pro-
vincial diet) to be an executive authority.'” The Austrian Constitutional Court
also stated that the auditing activity performed by the Rechnungshofis essen-
tially an executive activity.?

In connection with auditing budgetary and financial management, Hans
Kelsen spoke of an important sphere of executive activity that has to be ex-
cluded, however, due already to its nature from the organizational arrange-
ment of ministries. According to him, the Austrian Rechnungshof does not
exercise administration as a part of the budgetary control and the auditing,
but it performs a sort of supportive activity as a part of legislative power.?!
Similarly, the character of the Rechnungshof’s activity is also assessed by
Bernd Christian Funk and Ludwig Adamovich who considered whether the
Rechnungshof's activity, i.e., the “activity close to the legislative activity”
(Staatstdtigkeiten im Nahebereich der Gesetzgebung), can be classified as
belonging to lawmaking or whether it cannot be termed otherwise than as
the state function sui generis. As the basic criteria for the determination of
17 HENGSTCHLAGER, J. Der Rechnungshof. Berlin: Duncker & Humblot, 1982, p.

58.

18 Cf. WEICHMANN, H. Die Stellung der Rechnungshdfe im organisatorischen
Aufbau der Staatsgewalt, Deutsches Verwaltungsblatt, 1953, pp. 746-748.

19 KOHL, Friedrich. Die heutige Stellung des Rechnungshofes, seine Organisation
und seine Aufgaben in 200 Jahre Rechnungshof, Wien: Osterr. Staatsdr., 1961 p.
38.

20 ,,... daB die Kontrolltitigkeit des Rechnungshofes funktionell Bundes- oder
Landesvollziehung ist.” In the decision of the Austrian Verfassungsgerichtshof,
V1Slg. 7944/1976.

21 KELSEN, Hans. Die Verfassungsgesetze der Republik Osterreich. Fiinfter Teil:
Die Bundesverfassung vom 1. Oktober 1920. Herausgegeben in Verbindung mit
Dr. Georg Froehlich und Dr. Adolf Merkl. Wien und Leipzig: Franz Deuticke,
1922, p. 233.
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whether it is the exercising of public administration they have defined the
principle of subordination, the authorization to give orders and the official
responsibility. According to the criteria so defined the only possible result is
the classification of the Rechnungshof as belonging to the legislative power.?
However, at least some elements of administration can also be found in the
Austrian Supreme Audit Institution. The Rechnungshof'is organized as a mo-
nocratic authority and the President of the Rechnungshof is charged with
a superior’s tasks that are typical of the sphere of state administration. The
Rechnungshof also participates in some administrative activities, for examp-
le, giving orders in order to unify budgets and financial statements of territo-
rial self-governments, issuing the financial statement for the federal budget
and issuing government bonds.?

For the qualification of the supreme audit institution and for classifying
its auditing as belonging to one of the units of state power, it is not important
how an institution is organized internally, if, e.g., the supreme audit institu-
tion is led by one individual body, e.g., the president of the office directing
and organizing the office’s activity, acting on behalf of the office and being
responsible for its activity, while such arrangement is rather usual in the sphe-
re of administration. The decisive criterion will be the material perspective,
i.e., if the office is authorized to perform such an activity, which unilaterally,
authoritatively, directly intervenes in the legal position of individuals.

The inclusion of an audit institution into the system of courts is main-
ly supported by the argument of independence. The independence of courts
is traditional. The courts are independent of both executive and legislative
power. When assessing the character of a certain public authority, the Euro-
pean Court for Human Rights in one of its decisions defined these criteria for
the authority’s independence: “When deciding about the fact whether an au-
thority can be considered as an independent tribunal, independent especially
of the executive and of the parties involved of the given case, it is necessary
to take into consideration the method of appointing its members, the length
of their terms of office, the existing regulations governing their recall or the
guarantees of the fact that they cannot be recalled, the laws prohibiting the
executive from giving them instructions in their decision-making, the exis-

22 FUNK, Bernd Christian, ADAMOVICH, Ludwig K. Allgemeines Verwaltungsrecht,
Wien: Springer, 1987, p. 21.

23 The President of the Rechnungshof contra-signs all government bonds. He or
she confirms with his or her signature that the issuing of government bonds is in
accordance with law and that bonds will be duly booked as a part of the state debt
(Art. 121 para. 3 B-VGQG).
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tence of legal guarantees against external pressures and the question whether
the authority really appears to be independent.””* The courts definitely meet
all these criteria of independence.

When making decisions, judges are bound only by the law, not legal
regulations of lower legal force or by directives, instructions or orders of any
other public authority (cf. section 79 (1) of the Act on Courts and Judges).
They are appointed for their positions without any time limitation (cf. section
61 (2) of the Act on Courts and Judges) and it is possible to recall them from
their positions only as disciplinary punishment (respectively as one of possi-
ble disciplinary punishments, basically the strictest one) if a judge commits
disciplinary violations stipulated by law (cf. sections 87 and 88 of the Act on
Courts and Judges). The independence of Czech judges is also guaranteed by
the state by means of the corresponding material welfare (section 75 (1) of
the Act on Courts and Judges).

The duty of subjective independence is also imposed on judges, i.e., the
duty to remain impartial. Independence and impartiality are related to each
other; however, the meaning of these terms is not completely overlapping.
Even if impartiality is one of the prerequisites for independence, it is not
sufficient in itself for meeting the requirement of independence. Impartiali-
ty implies both subjective impartiality,” i.e., the judge’s impartial personal
attitude, and objective impartiality, i.e., a sort of general guarantee of pro-
fessionalism of the authority making the decisions. In short, it can be said
that it exists when justified doubts about prejudice are missing. Impartiality
within the meaning of impartiality towards those involved, audited persons
or things, respectively excluding for the reason of a conflict of interest, howe-
ver, is also usually imposed on members and other auditing persons of an

24 The judgement of the European Court for Human Rights in the case Campbell and
Fell v. the United Kingdom of 28 June 1984, the complaint No. 7819/77, 7878/77:
“...In determining whether a body can be considered to be ‘independent’ - notably
of the executive and of the parties to the case (see, inter alia, the Le Compte, Van
Leuven and De Meyere judgment of 23 June 1981, Series A No. 43, p. 24, para.
55) -, the Court has had regard to the manner of appointment of its members
and the duration of their term of office (ibid., pp. 24-25, para. 57), the existence
of guarantees against outside pressures (see the Piersack judgment of 1 October
1982, Series A No. 53, p. 13, para. 27) and the question whether the body presents
an appearance of independence (see the Delcourt judgment of 17 January 1970,
Series A No. 11, p. 17, para. 31).”

25 Cf. the judgement of the European Court for Human Rights in the case Cubber v.
Belgie of 26 October 1984, the complaint No. 9186/80.



auditing authority, therefore this feature cannot be considered as the feature
characteristic exclusively of judicial authorities.

The exclusion of the supreme audit institution from the organization of
executors of the classic three units of state power is also testified by the argu-
ment of independence, as all the above-mentioned criteria of independence
set out by the European Court can also be met by other authorities than just
authorities included in the system of judicial authorities.?

However, the nature of auditing and the requirement of independence
clearly result in inadmissibility of the organizational inclusion of the supreme
audit institution in the system of executive authorities, as the subordination
relations are a definition feature for this public power unit and the superior’s
authorization to direct, give instructions and orders and the threat of being re-
called are at strict variance with the requirement of independence, especially
of independence of the audited entity, i.e., of the Government and executors
subordinated to the Government.

Which model of the status, organization and powers of the supreme audit
institution a certain state inclines to is influenced by the political and legal
system of each specific state and its national tradition.

As an example of the variance from complete independence of the supre-
me audit institution we can provide the Polish Supreme Chamber of Control
(Najwyzsza Izba Kontroli).”” Tt is the top authority of the state audit that is
independent only of executors of executive power; it is directly answerable
to Sejm, a legislative authority; and it is termed as an auxiliary body of the
Sejm.® The Sejm has the power to give instructions and orders to the Supreme
Chamber of Control, including the instruction to carry out a specific audit,
and bind it by its directives. The Chamber carries out an audit based on an or-
der of Sejm or its bodies, from a suggestion presented by the President of the

26 Cf. the judgement of the European Court for Human Rights in the case Campbell
and Fell v. the United Kingdom of 28 June 1984, the complaint No. 7819/77,
7878/77 on the interpretation of the term “independent and impartial tribunal”
used in Art. 6 para. 1 of the Constitution: .. .the word ,,tribunal® in Article 6 para.
1 (Art. 6-1) is not necessarily to be understood as signifying a court of law of the
classic kind, integrated within the standard judicial machinery of the country (see,
mutatis mutandis, the X v. the United Kingdom judgment of 5 November 1981,
Series A No. 46, p. 23, para. 53)... .

27 http://www.nik.gov.pl/.

28 Art. 1 and 2 Dz. U. No. 13/1995, poz. 59. K pravni upravé postaveni and ¢innosti
of the Polish Nejvyssi kontrolni komory see MAZUR, J. Novy polsky zakon
o Nejvyssi kontrolni komote, Pravnik, 9/1997, pp. 793-804.
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Republic or the Chairman of the Council of Ministers or on its own initiative;
suggestions presented by the President of the Republic and the Chairman of
the Council of Ministers are not binding on the Chamber.?* The Sejm (respe-
ctively the Presidium of the Sejm) also issues the statutes of the Supreme
Chamber of Control. The regulation of responsibility also results from that
— the Chairman of the Chamber of the Sejm is responsible for the activity of
the Supreme Chamber of Control.*

The supreme audit institutions in other countries also have close relati-
ons to their parliaments. The Constitution of the Federal Republic of Austria
covers the regulation of auditing the financial and budgetary management in
its separate fifth chapter that lays down the existence of the Court of Audit —
the Rechnungshof. Therefore, the regulation is not included in the chapters
covering the three classic units of state power, and thus the systematics of the
Austrian Constitution speaks for terming the Rechnungshof as an indepen-
dent state authority. However, the Constitution also explicitly stipulates that
the Rechnungshof is directly subordinated to the National Council (National-
rat), it is active as a body of the National Council in the matters of financial
management of the federation and it is active as a body of the respective pro-
vincial diet in the matters of financial management of federal states, alliances
of municipalities and municipalities (Art. 122 para. 1 B-VG). Functionally,
the Rechnungshofis therefore an auxiliary body of the National Council and
the provincial diets.>! However, the Rechnungshof's status towards the Nati-
onal Council and the provincial diets is independent in such a respect that the
Rechnungshof does not have to follow their instructions; legislative authori-
ties, both at the federal and the provincial levels, are the only “addressees* of
audit reports. The Rechnungshof's independence of the Parliament lies in the
authorization to define its auditing program independently; set the priorities
of its activity within the framework stipulated by law; select methodology
and independently, freely report on auditing findings.

29 Art. 6 para. 1 Dz. U. nr 13/1995, poz. 59.

30 MAZUR, J., pp. 795-796.

31 ADAMOVICH, B. Ch., FUNK, L. K., 1987, p. 25. Similarly, Hans René Laurer
terms Rechnungshof as an auxiliary body of the parliament. LAURER, H. R. Ist der
Rechnungshof ein Verwaltungsorgan? Die Einordnung des Rechnungshofes in die
Typen der Staatsorgane und deren rechtliche Bedeutung, OVA, 1969, p. 15. Felix
Ermacora calls Rechnungshof as a functional body of legislation (”funktionelles
Organ der Legislative®). ERMACORA, F. Osterreichische Verfassungslehre.
Vienna: Braumiiller, 1970, p. 236.
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The Swedish National Audit Office (Riksrevisionen)® is one of the au-
thorities exercising the powers of scrutiny vested in the Swedish Parliament.
A part of the Swedish Constitution concerning the instruments of govern-
ment lays down the existence of the National Control Office in the chapter
concerning the parliamentary control.® Pursuant to Art. 7. The Riksrevisi-
onen is an authority subordinated to the Parliament with jurisdiction in the
sphere of state activities auditing. The Swedish National Audit Office has
been operating since 1 July 2003; it replaced carrying out the auditing by
parliamentary auditors (Riksdagens Revisorer) and by the former audit office
(Riksrevisionsverket). Three general auditors leading the Office are elected to
their functions by the Parliament. The Parliament can also recall the general
auditor from his or her function, if he or she ceased meeting the prerequisites
for the performance of the function stipulated by law or if he or she has been
found guilty of gross negligence.

Status of the Supreme Audit Office of the Czech Republic

The Constitution of the Czech Republic stipulates explicitly that the Sup-
reme Audit Office is an independent body (Art. 97 para. 1 of the Constitu-
tion). The status, jurisdiction and powers of the Supreme Audit Office are

regulated in detail in the Act on the Supreme Audit Office.

The independence of the Supreme Audit Office is firstly systematic inde-
pendence. The existence of the Supreme Audit Office is laid down in a se-
parate chapter of the Constitution, separate from legislative, executive and
judicial powers. Even if according to the Constitution the Supreme Audit
Office does not constitute any of three units of state power, it is without doubt
a public authority.’* Therefore, all its activities must be in accordance with
constitutional legal principle, according to which state power (public power)
can be exercised only in cases, within limits and by methods defined by law
and only in such a way so that it serves all citizens (Art. is an authority of the

32 http://www.riksrevisonen.se.

33 See The Constitution, The Instrument of Government, Chapter 12. Parliamentary
control, Art. 7 and Riksrevisionen Terms of Reference Act (2002:1023), Section
1. The official translations of Swedish legal terms into English have been used.

34 The resolution of the Constitutional Court US No. 3/93, cf. No. 2: “Public power
is understood as such power that authoritatively decides about rights and duties of
entities, either directly or in an intermediate way, about whose rights or duties the
public authority decides, is in an equal position with this authority and the content
of the decision of this authority does not depend on the entity’s will.”
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state, not another entity of public power different from the state, and therefore
it is an executor of state power.

Karel Klima states that the creation of a special constitutional authority
excluded from the system of power division was required by “the linking of
the whole mechanism of public power (all units of the states especially) to
the State Budget” and “exclusive management of state property especially
to state authorities.” Further, he considers whether the authoritative power
exercised by the Supreme Audit Office can be considered as the forth unit of
public power.

With respect to the fact that except for the powers immediately related
to audits the law does not vest the Supreme Audit Office with any other au-
thoritative authorizations (the Supreme Audit Office has neither the sanction
power and — but two exceptions — nor any other decision-making power, and
therefore, no executive power). However, such a conclusion, in addition to
the fact that that the existence of the Supreme Audit Office (by the way, not
as the only executor of public power)* is laid down in a separate chapter of
the Constitution, is not supported by anything else. K. Klima also concludes
that it is more appropriate to consider the Supreme Audit Office as a “special
constitutional authority” than as “another type of constitutional power.”*’

An office is a permanent organizational unit without its own legal per-
sonality that was established by law (common or constitutional law) and to
which certain jurisdiction was ordered and certain powers were vested by
law. The Supreme Audit Office meets this definition. From the material per-
spective, the Supreme Audit Office resembles an administrative office, howe-
ver, formally it cannot be an administrative authority, as it is not included in
the organizational structure of executive power. However, it also resembles
authorities of the judicial type and certain aspects of legislative authorities
can also be found here.*® Therefore, it is an authority sui generis. Similarly,
F. Weyr considered the Supreme Accounting Audit Office, the predecessor

35 KLIMA, Karel a kol. Komentéaf k Ustavé a Listin&. Plzeii: Ale§ Cengk, 2005, p-
500.

36 Inaseparate chapter of the Constitution, the existence of the Czech National Bank
and territorial self-government are laid down, while territorial self-governments
are both a subject and an executor of public administration, or they realize
executive power.

37 KLIMA, K. a kol., 2005, p. 500.

38 Cf. HENDRYCH, Dusan. Spravni véda — Teorie vefejné spravy. Prague: ASPI,
2007, p. 125. Cf. Art. 114 para. 2 of the Basic Act of the Federal Republic of
Germany and cf. also Art. 122 para. 1 and 2 B-VG.
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of the current Supreme Audit Office, as a “central office” (central, but not
administrative) and Jifi Hoetzel as a “special administrative office.”** Howe-
ver, if the Supreme Audit Office is not an administrative authority, it cannot
be a central administrative authority within the meaning of the Competence
Act either.* F. Supacek characterizes the status of the Supreme Accounting
Audit Office in such a way that .”*! He points out that the term “administra-
tive” has a special meaning in this connection, as the State Budget, even if
issued in the form of an act, is an administrative act of the lawmaker. The
administrative activity of legislative authorities must be differentiated from
the administrative activity of executive authorities. The Act on Property of
the Czech Republic stipulating in its section 6 that the Supreme Audit Office
is an organizational unit of the state, and therefore it is not a legal entity, does
not connect the Supreme Audit Office with administrative authorities in any
way, and thus it understands it apparently as another state authority different
from administrative authorities.

The Supreme Administrative Court came to the conclusion that the Supre-
me Audit Office is an administrative authority from the material perspective,
when it dealt with the question of whether the Supreme Audit Office might be
capable of being sued in the procedure to deal with an action against unlawful
interference, instruction or enforcement pursuant to section 82 of the Code
of Administrative Justice: “The Code of Administrative Justice stipulates in
section 83 that the defendant is an administrative authority, which in accor-
dance with the claimant’s statement has committed interference.” However,
this provision cannot be interpreted without relation to section 4 (1) of the
Code of Administrative Justice, just if it concerns the interpretation of the
term “administrative authority* that was adopted in the form of a legislative
abbreviation, as the power of administrative courts is also determined by the
group of authorities the activities of which are subject to judicial review.
The definition of the administrative authority in the provision of section 4
(1) letter a) of the Code of Administrative Justice (an executive authority,

39 See WEYR, Frantisek. Ceskoslovenské pravo tistavni. Praha: Melantrich, 1937, p.
231 and HOETZEL, Jii. Ceskoslovenské spréavni pravo — Cést vieobecna. Praha:
Melantrich, 1934, p. 119 cit. according to Mikule, Viadimir in Sladecek, Viadimir
a kol. Ustava Ceské republiky: komentat. Prague: C. H. Beck, 2007, p. 808.

40 Cf. MIKULE, Viadimir in SLADECEK, Viadimir a kol. Ustava Ceské republiky:
komentat. Prague: C. H. Beck, 2007, p. 808.

41 SUPACEK, Frantisek in WEYR, Frantisek a kol. Slovnik veiejného prava
Ceskoslovenského. Volume II. Prague: Eurolex Bohemia, 2000, reprint of the
original publication of 1932, p. 885.
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the autonomous unit of a local administrative authority, as well as a natural
person or legal entity or another authority if entrusted with decision-making
about rights and obligations of natural persons and legal entities in the sphere
of public administration) is related to the sphere of public administration, and
therefore it must be interpreted from the perspective of the whole power in
administrative justice...”* It is necessary to emphasize that an audit carried
out by administrative courts is only within the limits of public administration,
and therefore only such acts of authorities are contestable that fall within the
competence in public administration.®

The procedure for carrying out an audit is defined by the auditing regula-
tions defining the rights and duties for auditors, but also imposing obligations
on the persons audited. Therefore, the carrying out of an audit itself can also
result in negative legal consequences and can be unlawful interference within
the meaning of section 82 of the Code of Administrative Justice. However,
the Supreme Administrative Court also noted that with respect to the specifics
of the audit proceedings performed by the Supreme Audit Office and to the
nature of the results of the audit proceedings, such consequence of the Sup-
reme Audit Office’s activity will be rather sporadic in practice having impact
on exceptional and specific situations.*

However, the Supreme Audit Office evaluated its status otherwise and
it stated in its comment on this action that it assumed that its capability of
being sued in the procedure to deal with an action against an administrative
authority could not be given with the argumentation that it is not an executive
authority, it was not entrusted with decision-making about rights and obliga-
tions of natural persons and legal entities in the sphere of public administra-
tion when no act entrusted it with the authorization to issue decisions in the
administrative proceedings. The acts issued by the Supreme Audit Office are
only auditing acts just stating certain facts.*

This approach can be supported by the argument of Ludwig Adamovich
and Bernd Christian Funk, the authors of one of the university textbooks of
the Austrian general administrative law, who point out rather fittingly that the

42 The judgement of the Supreme Administrative Court of 5 June 2008, Ref. No. 9
Aps 3/2008-125.

43 Cf. The judgement of the Supreme Administrative Court of 28 April 2005, Ref.
No. 2 Aps 2/2004-69, published under No. 623/2005 Coll. NSS.

44 The judgement of the Supreme Administrative Court of 5 June 2008, Ref. No. 9
Aps 3/2008-125.

45 The comments of the sued Supreme Audit Office in the judgement of the Supreme
Administrative Court of5 June 2008, Ref. No. 9 Aps 3/2008-125.
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organizational perspective should be primary for the inclusion of a certain
authority in one of three units of state power, as the authorities that are both
organizationally and formally legally administrative authorities also have the
law-making power, and in spite of that this fact, respectively the material cha-
racter of these acts, is not the reason for questioning their status as executive
authorities.*

The Constitutional Court also commented on the status of the Supreme
Audit Office in its several decisions. It stated that the Supreme Audit Office
does not dispose of executive or judicial powers, as it only fulfils the audi-
ting function and it is authorized and obliged to publish the results of audits
carried out and thus notify the respective state authorities of shortcomings
ascertained during audits. The conclusions of the Supreme Audit Office can
be a mere suggestion or basis for further procedure of state authorities. The
Constitutional Court allowed that acts of the Supreme Audit Office themsel-
ves cannot be intervention in any basic right or freedom, unless the Office
exceeds its competences.?’

This general thesis was specified by the Constitutional Court in its deci-
sion in which it solved the character of the Supreme Audit Office’s power to
impose procedural fines. It called the procedure of the Supreme Audit Office
in imposing procedural fines as the procedure of an administrative authority,
not of an independent tribunal.*® Such procedure is also therefore fully revie-
wable by the administrative court in the regime of the Code of Administrative
Justice.

However, the Supreme Administrative Court had to solve the question of
whether the Supreme Audit Office can also be considered as an administra-
tive authority in starting and carrying out audits in accordance with the Act
on the Supreme Audit Office and if the starting and carrying out of audits
itself can be considered as unlawful interference towards the audited or ano-
ther person within the meaning of section 82 of the Code of Administrative
Justice. In this matter it has come — by means of the negative definition of

46 Cf. FUNK, Bernd Christian, ADAMOVICH, Ludwig K. Allgemeines
Verwaltungsrecht, Wien: Springer, 1987, p. 29.

47 The resolution of the Constitutional Court of 16 January 2001, File No. II. US
451/2000.

48 The judgement of the Constitutional Court of 23 November 1999, File No. P1. US
28/98, published under No. 161/1999 Coll. US. The Constitutional Court has also
come to the same conclusion in the judgement of 12 January 2000, File No. II.
US 254/98, published under No. 3/2000 Coll. US; see also the judgement of the
Constitutional Court of 12 September 2006, File No. II. US 53/2006.
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public administration according to which public administration is what is left
from state power after deducting lawmaking and judiciary, to the conclusi-
on that “the Supreme Audit Office also exercises public administration in
the material sense, even if formally it is not an administrative authority. The
mentioned statement does not change anything in the fact that the Supreme
Audit Office is an independent authority, whose performance of jurisdiction
can only be intervened by law. However, it is apparent that this jurisdiction
includes neither the exercising of judicial power nor the possibility to issue
legal acts; therefore, in this case it also concerns the exercising of public
administration.”*

Therefore, when defining the administrative authority, the Supreme Ad-
ministrative Court preferred the material perspective to the formal perspecti-
ve. It is not important if the Office is included in the system of organization
of executive authorities entrusted with jurisdiction in the sphere of public
administration, but the character of the activities performed by the Office is
important.*°

This conception of the Supreme Audit Office’s activity is not at variance
with the requirement of its independence laid down in the Constitution and
also stipulated in the Lima Declaration. As mentioned above, the Supreme
Audit Office is not included in the system of administrative authorities or-
ganization, and it is therefore outside the subordination relations. It is not
subordinated to the Government, so it cannot be controlled by governmental
directives, and it is not subordinated to any ministry or another executive
authority either. Therefore, there is no authority that would have the autho-
rization of the superior towards the Supreme Audit Office to give binding
instructions.

The Supreme Audit Office is also independent of the Parliament and, un-
like the Government, it does not report to the Parliament politically either.
The Chamber of Deputies is not authorized to impose tasks on the Supreme
Audit Office in the form of resolutions or require (non-)carrying out an audit
of a certain person and not at all give instructions to what audit reports the
Supreme Audit Office should come to.>' This level of independence is usually

49 The judgement of the Supreme Administrative Court of 5 June 2008, Ref. No. 9
Aps 3/2008-125.

50 Preferring the material view of public administration is also confirmed by some
other judicial decisions, for example the judgement of the Supreme Administrative
Court of 27 April 2006, Ref. No. 4 Aps 3/2005-35, published under No. 905/2006
Coll. NSS,

51 MIKULE, Viadimir in SLADECEK, Viadimir a kol., 2007, p. 808.
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called the operational level. The Supreme Audit Office is authorized to set
auditing priorities itself within the plan of auditing activities. The require-
ment to carry out an audit of an individually determined audited person or an
audit of a specific thing can be raised by the Chamber of Deputies or also by
the Government, however, such a request would only be an informal, non-
binding appeal for the Supreme Audit Office. Hereby it should be guaranteed
that the Supreme Audit Office’s activity will be apolitical. However, the mo-
del of independence of the supreme audit institution of all state power units
is not without exceptions.

Unlike judges, the members of the Supreme Audit Office are bound by all
legal regulations; a member of the Supreme Audit Office is not authorized to
refuse the application of a subordinate regulation of which he or she thinks
that it is at variance with law or an international treaty, as he or she is not
authorized to assess the accordance of such subordinate regulation with law
or an international treaty.

Another level of independence of the Supreme Audit Office is its financial
independence. The Supreme Audit Office’s activity is funded from the State
Budget, but from a separate budgetary chapter that is a part of the Act on
State Budget of the Czech Republic. Therefore, the Supreme Audit Office
is an administrator of the budgetary chapter within the meaning of the Act
on Budgetary Rules. The draft budget is submitted by the President of the
Supreme Audit Office to the Board of the Supreme Audit Office for approval.
The approved draft of the budgetary chapter of the Supreme Audit Office by
the Board of the Supreme Audit Office is then submitted by the President of
the Supreme Audit Office to the Chamber of Deputies and the Ministry of
Finance that includes this draft in the draft Act on State Budget and submits
to the Government for approval (section 32 of the Act on the Supreme Audit
Office, section 8§ of the Act on Budgetary Rules).

Unless stipulated otherwise, the management of the Supreme Audit Offi-
ce of funds from the budgetary chapter of the Supreme Audit Office is gover-
ned by the same rules as the management of administrative authorities. The
management of the Supreme Audit Office of state property, including funds
from the State Budget of the chapter of the Supreme Audit Office is audited
directly by the Chamber of Deputies or the Chamber of Deputies through a
body established by the Chamber of Deputies for this purpose or entrusted
with this task. The final account of the budgetary chapter of the Supreme
Audit Office is submitted by the President of the Supreme Audit Office to the
Chamber of Deputies together with a report on examining the annual state-
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ment of accounts by an auditor and together with a statement of the Chamber
of Deputies (or its body established for auditing the management of the Sup-
reme Audit Office or entrusted with auditing the management of the Supreme
Audit Office) he or she submits the final account of the budgetary chapter of
the Supreme Audit Office to the Ministry of Finance for inclusion in the state
final account (section 33 of the Act on the Supreme Audit Office).

Considerable strengthening of the Supreme Audit Office’s independence
is the fact that the Act on Property of the Czech Republic explicitly excludes
the applicability of the provision on auditing the management of state pro-
perty to the management of the Supreme Audit Office (section 48 (1), the last
sentence, and section 49 (6) of the Act on Property of the Czech Republic).

The salary, another salary, reimbursement of expenses and performance
in kind of a member, the Vice-President and the President of the Supreme
Audit Office are determined in the Wage Act (section | of the Wage Act and
section 20 et seq. of the Act on Salary).

The personal independence of the Supreme Audit Office is limited by how
its bodies laid down in the Constitution are established. The President and the
Vice-President of the Supreme Audit Office are appointed by the President of
the Republic on the proposal of the Chamber of Deputies. The President of
the Republic may not appoint any person different from the person proposed
by the Chamber of Deputies. However, the distance from the Government is
maintained — the appointment of the President and the Vice-President of the
Supreme Audit Office is one of the powers not requiring co-signature of the
Prime Minister or another authorized member of the Government (Art. 62
letter j) of the Constitution).

The term of office of the President and the Vice-President of the Supreme
Audit Office is limited by the Act on the Supreme Audit Office for a term of
nine years. The considerable limitation of personal independence is also the
possibility to be recall him or her from the function. The President of the Re-
public is authorized to recall the President of the Supreme Audit Office and
the Vice-President of the Supreme Audit Office only based on the proposal of
the Chamber of Deputies, while the Chamber of Deputies can propose such
a recall to the President of the Republic only for the reasons stipulated by
law in detail. The recalling of the President of the Supreme Audit Office and
the Vice-President of the Supreme Audit Office already requires, unlike his
or her appointment, co-signature of the Prime Minister or a member of the
Government authorized by the Prime Minister.
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The authority carrying out external auditing will never be absolutely in-
dependent, as it will always be incorporated in the organization of public or
state power with relations to other state authorities. However, its indepen-
dence — organizational, personal and functional — must be guaranteed to the
maximum possible extent by the Constitution as well as common laws and
questioned by practice as little as possible.

Note: The paper has been elaborated as a basis of the chapter in the

monograph “Control Mechanisms in Public Administration” dealing with
public administration auditing by the Supreme Audit Office.
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Verejny ochrance prav de (constitutione et) lege ferenda:
nékolik poznamek

Vladimir Sladecéek

Uvodni poznamky

Ztizeni Verejného ochrance prav zakonem €. 349/1999 Sb., o Vetejném
ochranci prav (dale jen ,,zakon*), pfedchazela v prab¢hu devadesatych let
minulého stoleti fada iniciativ a pokust.! Nakonec pfijata pravni Gprava se
veelku osvédcila, i kdyz byl zdkon nekolikrat novelizovan. Ve valné vétsing
vSak §lo o margindlni korekce nebo upfesnéni, zdsadnéjsi doplnéni piinesla
zejména Uprava provedend zékonem €. 381/2005 Sb. (srov. niZe).

V poslednich letech nicméné mtzeme sledovat nendpadné, ale ziejmé
(postupné) rozsifovani plisobnosti (i pravomoci) Vetejného ochrance prav,
které ,,Ceského ombudsmana® ponékud vzdaluje klasickému pojeti ombuds-
mana moci zakonodarné.? Novela zakona, podle které Vetejny ochrance miize
nejvysSimu statnimu zastupci navrhnout podani zaloby k ochrané vetejného
zajmu (zékon ¢. 381/2005 Sb.), jesté do ramce ombudsmanské instituce za-
pada (ostatné byla iniciovana pravé ochrancem). Touto novelou ovsem také
doslo k dosti specifickému rozsifeni pisobnosti ochrance, o kterém lze jiz
mit ur¢ité pochybnosti. Podle této upravy ma ochrance (od 1. 1. 2006) pravo
provadét systematické navstévy mist, kde se nachazeji nebo mohou nachazet
osoby omezené na svobodé vetejnou moci nebo v dusledku zavislosti na po-
skytované péci; cilem navstév ma byt posileni ochrany téchto osob pted mu-
¢enim, krutym, nelidskym, ponizujicim zachazenim nebo trestdnim a jinym
Spatnym zachézenim (§ 1 odst. 3 zdkona). Timto zptisobem doslo k naplnéni

1 K tomu podrob. srov. napt. Slidecek, V. Zakon o Vefejném ochranci prav.
Komentat. Praha: C.H. Beck, 2000, s. V. an. Podrobnéji k aktualnimu postaveni
a pusobnosti Verejného ochrance prav srov. Sldadecek, V. Obecné spravni pravo. 2.
vydani. Praha: ASPI - Wolters Kluwer, 2009, s. 374 an.

2 Ke klasickém konstrukci ombudsmana srov. napt. Sladecek, V. Ombudsman,
ochrance prav ve vefejné sprave. Acta Universitatis Carolinae, Iuridica, 1997, €.
3-4 nebo Rowat, D.C. The Ombudsman Plan. The Worldwide Spread of an Idea.
New York, London: University Press of America, 1986., anebo téz Rowat, D.C.,
Why a Legislative Ombudsman is Desirable. Ombudsman Journal, 1993, No. 11,
s. 127 an.
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zévazki Ceské republiky vyplyvajicich z Opéniho protokolu k Umluvé proti
mucent (sdéleni €. 9/1996 Sb.).

Ponékud atypickou plisobnosti se jevi také zakonem ¢. 314/2008 Sb.
zakotvena legitimace Vefejného ochrance prav k podani nadvrhu na zah4je-
ni karného fizeni ve v€cech soudct a statnich zastupcti a pravo zicastnit se
tohoto fizeni (fakticky se to tyka ,,jen” predsedt a mistopiedsedd vSech sou-
du).? Dale je nutno zminit i tzv. antidiskrimina¢ni zakon, ktery by mél také
vyznamné rozsitit ptisobnost Vefejného ochrance prav, ale prozatim pfijat
nebyl.*

K popsanému rozsifovani ptisobnosti ochrance, resp. k takovym snaham,
je tfeba pripomenout zndmou skute¢nost, Ze ombudsman je i u nas - stejné
jako ve vétsing ostatnich statil, kde ptisobi - koncipovan i chapan jako insti-
tuce toliko komplementarni, tj. dopliitkova k nastrojum existujicich ochra-
fyjicich systémd; neni organem rozhodujicim, uplatiiujicim vefejnou moc.
Tomu odpovida i naprosto pievazujici forma jeho Cinnosti, kterou miizeme
charakterizovat jako inciden¢ni. Vetfejny ochrance prav se tak predevsim za-
byva problematickym jednanim zakonem vymezenych ,ufadi* na zakladé
podnétu, ktery obdrzel.

Nepovazuji proto za vhodné, aby Vefejny ochrance prav v zasad¢ pisobil
jako specificky ,,spravni tifad®. Ostatné se zda, Ze Vetejny ochrance prav bo-
huzel postupné zacina slouzit jako jakasi nouzova ,,sbérna“ (odkladaci) insti-
tuce. Jeho ptisobnost se rozsifuje o specifické oblasti, které do charakteristiky
instituce nezapadaji - zpravidla se timto zpisobem plni mezinarodni zavazky

3V tomto opravnéni lze nicméné nalézt urcitou logickou souvislost. Pisobnost
Vetejného ochrance prav se totiz mj. vztahuje na organy vykonu statni spravy
soudt (§ 1 odst. 5 zdkona), kterymi jsou pravé predsedové a mistopiedsedové
soudtl. Podani navrhu na zah4jeni karného fizeni by tak mohlo plnit funkci urcité
sankce vuc¢i témto osobam, pokud by nerespektovaly doporuceni Vetejného
ochrance prav, resp. by neodstranily (zdvazné) nedostatky v oblasti statni spravy
soudtl a podle ndzoru ochrance by se tak dopustily karného provinéni (srov. § 87
odst. 2 zékona ¢. 6/2002 Sb., o soudech a soudcich).

4 Srov. puvodné Poslanecka snéemovna 2005, tisk 866, resp. Senat 2005, tisk 201,
novy navrh Poslanecka snémovna 2007, tisk 253. Podle naposledy uvedeného
navrhu ma Vetejny ochrance prav vykonavat plisobnost ,,ve vécech prdava na
rovné zachazeni a ochrany pred diskriminaci, coz bylo konkretizovano v navrhu
nového ust. § 21b zak. o ochranci. Kritické poznamky k navrhu srov. Sladecek,
V. Rovnost a zakaz diskriminace. In: Malacka, M. (ed.) Sbornik pfispévkl z
konference k piipravované rekodifikaci ob¢anského zakoniku z 30. 11. - 1. 12.
2005. Olomouc: Univerzita Palackého v Olomouci, Pravnicka fakulta, 2006, s. 93
an.
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Ceské republiky. Vétsinou jde o véci, jejichz ptifazeni do kompetence kon-
krétniho statniho (spravniho) organu je problematické, a existuje nechut’ -
mozna i ekonomickymi hledisky podlozena - zfizovat instituci novou.

Tolik ke stru¢nému posouzeni dosavadnich tprav zdkona o Vefejném
ochranci prav. V dal§im textu se postupné¢ budeme vénovat ivaham de (con-
stitutione et) lege ferenda, a to otazkam tustavniho zakotveni instituce, kvali-
fikace Vefejného ochrance prav, ustanovovani zastupce Verejného ochrance
prav a kontrolni pravomoci Vefejného ochrance prav vici samosprave.

Ustavni zakotveni instituce

Névrh Ustavy Ceské republiky, stejné jako jeji definitivni, schvalena po-
doba, zadné ustanoveni o Vefejném ochranci prav (ombudsmanovi) neob-
sahuje. Nebyl ani dosud piedlozen zadny navrh zmény &i doplnéni Ustavy,
ktery by o ustavni zakotveni obdobné instituce usiloval.

Je viak tieba piipomenout, Ze pii pripravé Ustavy Ceské republiky na
podzim 1992 se objevily i alternativni ndvrhy zakladniho zakona, které ovsem
nebyly Ceskou narodni radou projednavany. Navrh predlozeny CSSD pred-
pokladal ustanoveni tzv. Ochrance zakladnich prav a svobod, ktery, jak lze
vycist ze stru¢ného ustanoveni (¢l. 8), mél mit ziejmé charakter ombudsman-
ské instituce. Dale Ize uvést, Ze po parlamentnich volbach a zméné vlady v r.
1998, nova vlada (CSSD) vyjadtila ve svém vladnim programovém prohla-
Seni umysl ptedlozit ,, navrh na doplnéni ustavy o institut verejného ochran-
ce lidskych prav svobod (tzv. ombudsmana) “. Navrh ptislusného ustavniho
zakona sice nabidnut nebyl, nicméné€ na podzim téhoz roku inicioval tehdejsi
mistopiedseda vlady P. Rychetsky vypracovani navrhu zdkona o Vefejném
ochranci prav, ktery se posléze stal zdkonem.

Verejny ochrance prav jako instituce ombudsmanského typu tedy neni -
na rozdil od nékterych statli - upraven na tstavni trovni,’ i kdyz se vyskytuji
nazory, ze by tomu tak byt mélo.® Pfedev§im je tieba uvést, Zze ustavni regu-

5 K ustavnim upravam v jinych statech srov. Sladecek, V. Ombudsman a jeho role
pii ochrané prav. In: Postaveni a role ombudsmana v demokratické spole¢nosti.
Sbornik piispévkl pfednesenych na mezinarodni védecké konferenci dne 14.
kvétna 2002, Brno: Masarykova Univerzita v Brné€ a Kancelat verejného ochrance
prav, 2002 s. 10 an.

6 Srov. Simicek, V. Divody ustavniho zakotveni vefejného ochrance prav. In:
Postaveni a role ombudsmana v demokratické spolecnosti. Sbornik pfispévki
prednesenych na mezindrodni védecké konferenci dne 14. kvétna 2002. Brno:
Masarykova Univerzita v Brn¢ a Kancelar vefejného ochrance prav, 2002, s. 21
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lace ombudsmana neni conditio sine qua non, protoze nejde o organ, kte-
ry by disponoval samostatnou mocenskou pravomoci, a mohl tak ingerovat
do existujici délby moci. Ostatn¢ Vefejného ochrance prav nelze ani zatadit
mezi organy vefejné moci (srov. ¢l. 87 odst. 1 pism. d/ Ustavy), nebot’ nema
pravomoc autoritativné rozhodovat o pravech a povinnostech fyzickych nebo
pravnickych osob.

Je ovSem pravdou, Ze ustavni regulace propujcuje instituci vétsi legitimi-
tu, nepochybné se posiluje jeji postaveni a autorita. Vytvaii se tak relativné
stabilng&jsi zaklad existence instituce, a tedy i piekazka pfip. ,,snadné* likvi-
dace, oproti stavu, kdy je ombudsman zfizen pouze zédkonem béznym. Nesta-
vim se proti ustavnimu zakotveni ochrance. Nicmén¢ se osobné domnivam,
ze nejen za recentni politické situace (predev§im pomért v zastupitelském
sboru),” ale i pro nejblizsi budoucnost, se doplnéni Ustavy o instituci Veiej-
ného ochrance prav zda spise pfedstavou ,,z fiSe sni*.

Kvalifikace Vefejného ochrance prav

Vetejny ochrance prav je volen Poslaneckou snémovnou na funkéni obdo-
bi Sesti let z kandidatd, z nichz po dvou navrhuje prezident republiky a Senat
(mohou byt i kandidati spolecni). Ochrancem mtize byt zvolen kazdy, kdo je
volitelny do Sendtu, a to pouze na dvé bezprostiedné po sob¢ jdouci funkéni
obdobi (§ 2 zdkona). Zakon tedy nestanovi zadné kvalifikacni pozadavky.

Zda se vsak - i na zakladé zkuSenosti (a pravnich uprav) jinych stati —, ze
by funkci mél, zejména s ohledem na velmi specializovanou, odbornou praci,
zastavat zkuSeny pravnik, samoziejmé nejlépe specialista na problematiku
vetejné spravy. ,,Napln prace ochrance neni totiz obsahové srovnatelnd s vy-
konem ,,bézné* funkce ustavniho Cinitele (poslance, senatora, ministra ap.),
kdy odborné piedpoklady nehraji rozhodujici roli. Jde o pravnickou odbor-
nou &innost do znaéné miry blizkou kupf. praci soudet Ustavniho soudu, u
kterych jsou kvalifikacni pfedpoklady pro vykon funkce stanoveny pomérné
ptisné: vysokoskolské pravnické vzdélani a desetileta pravnicka praxe (srov.
&l. 84 odst. 3 Ustavy).

U ochrance (a zastupce ochrance) by navic nemélo jit - i se zfetelem na
zadouci apoliti¢nost funkce - o ,,politickou” figuru (bez pravnického vzdéla-

an.

7 Neni zadnym tajemstvim, ze i fada zajimavych (a potfebnych) tstavnich zmén
neprosla. Staci si vzpomenout napf. na nepiehlednou fadu navrhii na tstavni
zakotveni tzv. obecného referenda nebo vécné snahy o omezeni procesni imunity
poslanct a senatorg.
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ni), jejiz zvoleni by mélo spiSe charakter (pouhého) plnéni koali¢nich, stra-
nicko-politickych dohod nebo kuloarnich ujednani.

Je chybou, ze zédkon - kromé volitelnosti do Senatu (tedy veéku 40 let
a Ceského statniho obcanstvi) - nestanovi zadny dalsi pozadavek, zejména
praveé kvalifikaéni (vzdélani, piip. praxe).® Nepravnici ve funkci se tak mj.
mohou pii vykonu své plisobnosti stat - do znacné miry - zavislymi, piip. ma-
nipulovatelnymi aparatem - pravniky, zaméstnanci kancelare. Také se mohou
objevit rizné neshody ¢i ndzorové stiety, pokud je napf. ochrance pravnikem
a jeho zastupce nikoliv.’ To ostatné tizce souvisi i s otazkou postupu pii usta-
novovani zastupce ochrance (srov. dale).

Patrné by bylo zadouct, aby i zastupce Vefejného ochrance prav spliioval
stejna kritéria jako sam Vetejny ochrance prav, tj. mél potfebnou pravnickou
kvalifikaci, piip. praxi.

K ustanovovani zastupce Verejného ochrance prav

Na zakladé ,,pouceni” z neuspéSnych pokusii o ustanoveni prvniho
ochrance a jeho zastupce jsem uvadél, ze ,,jelikoz ochrance i jeho zdstup-
ce (je) nominovan i volen oddélené (bez vzajemné provazanosti), nemiize
ochrance nijak ovlivnit urceni svého nejblizsiho spolupracovnika (...), coz s
sebou miize prinést problémy “.'° Tehdy jsem dovozoval, Ze by ochrance mél
mit alespon neformalni moznost se vyjadfit k navrhiim na svého zastupce.
V soucasné dobé¢ - po zkusenostech s dlouhodobé&jsim fungovanim instituce -
Jjiz zastavam nahled rigorézné;jsi.

Je si tieba uvédomit, ze zastupce ochrance je ochranctiv nejblizsi spolu-
pracovnik, na kterého se ochrance jako ,,vedouci musi nejen spolehnout,
ale - v uzké kooperaci s nim - musi zajistit také kontinuitu a jednotnost pfi-
stupl ve vykonu plsobnosti, zejména pii praci s podnéty (tedy profilovat

8 'V pracovni verzi ndvrhu zakona predlozené Legislativni rad¢ vlady se vyzadovalo
alespont vysokoskolské (magisterské) pravnické vzdélani, coz se odtivodiiovalo
odbornou naro¢nosti prace. Tento obligatorni pfedpoklad nebyl akceptovan, mj.
za pouziti argumentu, ze konec konct i bez vyslovného zakonného pozadavku
mize byt do funkce ustanoven pravnik.

9 Prozatim byl do funkce ochrance zvolen dvakrat pravnik (JUDr. Otakar Motejl),
zastupkyné ochrance v obou ptipadech sice mély vysokoskolské vzdélani, nikoliv
viak pravnické (Mgr: Anna Sabatovd a RNDr: Jitka Seitlova).

10 Sladecek, V., V. Zékon o Vefejném ochranci prav. Komentat. Praha: C.H. Beck,
2000, s. 33

11 Tamtéz..
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,filosofii“ prace). Instituce Vetejného ochrance prav neni ,,pouhou’ funkci
obdobnou funkci ustavni, jde mnohdy o obtiznou a umornou, takika ,,ufed-
nickou* ¢innost (byt’ je zamétena prave proti Spatnym piistuptim ufedniki).
Postaveni zastupce ochrance by se tak spiSe méelo analogicky blizit pozici
osoby ve funkci (prvniho) naméstka ministra, resp. vedouciho jiného tstfed-
niho spravniho uradu.'? Ve své podstaté ochrance i jeho zastupce vykonavaji
exekutivni (kontrolni) ¢innost.

Jde tedy o to, aby ochrance mél odpovidajici vliv na to, ktera osoba se
stane jeho zastupcem (ovSem s tim, Ze by tato osoba musela spliovat kvali-
fika¢ni pozadavky vysSe uvedené). Jak jiz bylo naznaceno, pouhé neformalni
- ale ani formaln¢ podlozené - vyjadieni ochrance k navrhované osobé svého
zastupce nelze povazovat za dostacujici. Patrné by nebylo ani vhodné, aby
samotny ochrance svého zastupce ptimo navrhoval Poslanecké snémovné,
ktera by navrh schvalila nebo zamitla.'3

Ackoliv se nabizi - s ohledem na skute¢né postaveni a povahu ¢innosti
- uplatnéni postupu obdobného jako u naméstkl ministri, ani tento zpisob
ustanoveni do funkce neni nejen vhodnym, ale ani pouzitelnym. Procedura
ustanoveni ndmeéstka ministra (vedouciho jiného ustiedniho spravniho tiadu)
totiZ neni upravena pravng, jde o rozhodnuti povytce politické.'

Lze snad uvazovat o jistém kompromisnim fesSeni: o svém zastupci by -
na zéklad¢ vlastniho uvéazeni, omezeného prave jen kvalifikacnimi pozadav-
ky - rozhodoval Vefejny ochrance prév, avSak tento navrh by podléhal ,,vy-
jadreni* ¢i ,,projednani* ve vyboru Poslanecké snémovny, ktery se i v praxi
¢innosti ochrance piedevsim zabyva, ackoliv to zékon vyslovné nestanovi, tj.
ve vyboru peti¢nim.'

12 Neni nadhodou, Ze v jedné pracovni verzi navrhu zakona se hovofilo — v souladu
s ¢eskymi a Ceskoslovenskymi tradicemi - o tzv. naméstku ochrance.

13 Zduraznil by se tak opét aspekt politicky (politického konsensu), ktery je ostatné
do zna¢né miry v soucasné dobé pfitomen i pfi volbé jak ochrance, tak jeho
zastupce.

14 Unas je spiSe véci politického rozhodnuti strany, ktera ziskala vétSinu v Poslanecké
snémovné, prip. otazkou politické dohody (v piipade¢ vlady koalicni).

15 Neni bez zajimavosti, ze i ve verzi ndvrhu zakona piedlozeného vlade se vyslovné
predpokladaly operativni kontakty ochrance pfevazné s tzv. povéfenym vyborem
(uvazovalo se o vyboru tstavné-pravnim nebo peti¢nim) a nikoliv s Poslaneckou
snémovnou jako celkem.
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Verejny ochrance prav a samosprava

Vetejny ochrance prav i zaméstnanci jeho kancelafe nékdy mluvi o pro-
blémech, se kterymi se setkavaji, pokud se podnét tyka vykonu prenesené
1 samostatné piisobnosti izemnich samospravnych celkii, ptip. jen ptisobnosti
samostatné. V ramci riznych diskusi se pak objevuji uvahy o eventualité roz-
Sifeni ptisobnosti ochrance i na oblast samospravy.

V nékterych statech - zpravidla po dlouhodobé&jsich zkusenostech s exis-
tenci instituce - dochazi k rozsifeni pisobnosti ombudsmana i na danou ob-
last, byt’ s ur¢itymi omezenimi. Nékdy feSeni spociva i ve vytvoreni zvlastni-
ho systému ombudsmanti mistnich.'®

Osobné¢ se domnivam, ze k takovému rozsifeni plisobnosti ombudsma-
na je tfeba pristupovat velice obezietné, s piihlédnutim ke konkrétni Gistavni
Gipravé garanci (nezavislosti) samospravy. Nase Ustava je v tomto sméru po-
mérné striktni, kdyz stanovi, ze ,, stdt miize zasahovat do cinnosti vizemnich
samospravnych celkii, jen vyzaduje-li to ochrana zdakona, a jen zpiisobem
stanovenym zdakonem* (¢l. 101 odst. 4)."7

Obecné pak za velmi problematickou povazuji zejména piip. moznost,
aby ochrance piesetfoval rozhodnuti mistnich zastupitelskych organt, byt
maji tieba zjevné charakter spravniho aktu. Roli ,.kontrolniho mechanismu*
pro futuro zde maji plnit pfedev§im sami ob¢ané sidlici v daném tizemi, a to
prostfednictvim aktivniho vykonu volebniho prava. Problematickym se zda i
Setfeni tykajici se rozhodnuti vykonného kolektivniho organu uzemni samo-
spravy.'

16 To je typické kupf. pro Velkou Britanii. K tomu podrob. srov. kupt. Sladecek, V.
Ombudsman ve Velké Britanii. Spravni pravo, 1993, ¢. 3. Skulovad, S. Nékolik
informaci a poznamek k instituci ombudsmana pro mistni spravu ve Velké Britanii.
Casopis pro pravni védu a praxi, 1996, &. 2.

17 K tomu podrob. srov. Mikule, V., In: Sladecek, V., Mikule, V., Syllova, J., Ustava
Ceské republiky. Komentat. Praha: C.H. Beck, 2007, s. 859 an.

18 Za pozornost v této souvislosti patrné stoji usneseni Ustavniho soudu sp. zn. L.
US 641/2000 (publikované pod ¢&. 16, Sbirka nalezii a usneseni Ustavniho soudu,
svazek 22), kdy byla feSena tistavni stiznost smétujici (zprostiedkované) proti
usneseni méstské rady. Ustavni soud predevsim zkoumal, zda miize rozhodnuti
o (ne)vyhlaseni referenda zasahovat do subjektivnich prav stéZovatele. K tomu
mj. uvedl: ,, Zdsahem je z obecného pohledu takové jednani, kterym se konkrétni
subjektivni ustavné zarucend prava (pravo) nékoho proti jeho viili urcitym
zpiisobem omezuji. Must jit o individudlni akt smérujici vici konkrétni osobé,
ktera navrh podava, tedy o zasah individualizovany a konkretizovany. Neni proto
pripustnd tzv. actio popularis, #j. navrh ve véci, ktera se stéZovatele bezprostiedné
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Je si tieba uvédomit, ze jde o kolegialni rozhodovani, mistni zastupitelské
a sborové vykonné organy vice ¢i méné rozhoduji politicky, resp. jde o roz-
hodnuti organu slozeného na zaklad¢ vysledkl voleb, tj. svobodné soutéze
politickych sil. Ostatné ze stejnych dtivodu je z pisobnosti ombudsmana vy-
lu¢ovéna vlada, ktera je zjevn¢ predevsim organ politickym.

Takovym zavérim v zasad¢ odpovida kupft. uprava danskd. Mistni sa-
mosprava do ptisobnosti ombudsmana od r. 1999 spadd, ovSem s vyraznym
omezenim. Osoby pracujici v mistni samospraveé podléhaji ptisobnosti om-
budsmana jen v téch piipadech, kdy je proti rozhodnuti k dispozici odvolani
k tstfednimu spravnimu Gradu. Mistni zastupitelské organy do piisobnosti
ombudsmana nespadaji vibec, kromé ptipadu, kdy se predpoklada poruseni
»zékladnich z4jma chranénych zakonem* (essential legal interests)."

Nejdale ziejmé zasla uprava nizozemska, podle které (od r. 1998) do pti-
sobnosti ombudsmana patii jednak vSechny autonomni spravni ufady (auto-
nomous administrative authorities) a dale téz obce, resp. jejich organy, pokud
o to pozadaji (a nemaji vlastniho, obecniho ombudsmana).?

Domnivam se tedy, Ze v tomto sméru zména zakona neni nutna a dokonce
- z Gstavniho hlediska - ani mozna. Podle mého minéni dostacujici mecha-
nismy, které ma v soucasné dobé ochrance k dispozici, tj. moznost efektiv-
n¢ iniciovat tkony dozoru nad vykonem samostatné piisobnosti (§ 15 odst.
2 pism. ¢/ zakona). Uvahy nad ,kontrolni“ piisobnosti Vefejného ochrance
prav vuci samospravé zajmové (profesni) se ziejmé nevyskytuji, nebot sa-
mospravné komory, resp. jejich organy, vykonavaji toliko samospravu a ni-
koliv statni spravu.

Zavér

Piedlozené (vybrané) uvahy de (constitutione et) lege ferenda jsou po-
htichu spiSe zamyslenim akademickym. Jist¢ vSak mohou naznacit alespon
urcita vychodiska k dalsi diskusi, které by se pfirozen¢ mél Gcastnit Vetrejny
ochrance prav. Ostatné pfipadné zmény Gpravy by mohl vyvolat pravé Verej-

pravné netyka, resp. v niz jeho subjektivni prava nebyla zasahem dotcena..*

19 Srov. téz Koudelka, Z. Dénsky ombudsman. In: Postaveni a role ombudsmana
v demokratické spolecnosti. Sbornik pfispévki pfednesenych na mezinarodni
védecké konferenci dne 14. kvétna 2002. Brno: Masarykova Univerzita v Brné
a Kancelar vefejného ochrance prav, 2002, s. 29 - 36.

20 Srov. téz The National Ombudsman of Netherlands. A Brief Introduction. De
Nationale Ombudsman 2000, s. 11 an.
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ny ochrance préav, nebot’ zakon mu k podani takového navrhu dava vyslovné
opravnéni (§ 22 odst. 1 a 2).
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Public defender of rights de (constitutione et) lege ferenda: a
couple of remarks

Vladimir Sladecek

Introduction

In the 1990’s, several initiatives and attempts preceded the establishment
of the Public Defender of Rights by the Act No. 349/1999 Coll., on the Public
Defender of Rights (hereinafter abbreviated as “the Act®).! Consequently
adopted legal regulation proved good, although the Act has been amended
several times. In vast majority, these amendments concerned marginal corre-
ctions or specifications, in principle the Act has been supplemented especial-
ly by the Act No. 381/2005 Coll. (see below).

However, in the last couple of years, the scope of activities and compe-
tencies of the Public Defender of Rights is extended in a decent but evident
(gradual) way which causes the “Czech Ombudsman” to be distant from the
classic “legislative power ombudsman” concept.”> Amendment of the Act
which authorizes Public Defender of Rights to propose that the Supreme Pu-
blic Prosecutor bring an action for the protection of the public interest (Act
No. 381/2005 Coll.) still fits in the framework of the institution of ombud-
sman (besides it was actually ombudsman who initiated it). Nevertheless,
this amendment has extended the Defender’s scope of activities rather spe-
cifically which gives rise to a number of doubts. Accordingly to this regu-
lation (from 1% January 2006), the Public Defender of Rights is authorised
to systematically visit places occupied by persons with freedom restricted
by public authority or as a result of dependence on the provided care; the

1 Indetails see e.g. Sladecek, V. Act on the Public Defender of Rights. Commentary.
Prague: C.H. Beck, 2000. p. V. ff. As to the current position and scope of activities
ofthe Public Defender of Rights in details, see Slddecek, V. General Administrative
Law. 2nd edition. Prague: ASPI - Wolters Kluwer, 2009. p. 374 ff.

2 As to the classic concept of ombudsman, see e.g. Slidecek, V. Ombudsman,
Defender of Rights. In: Public Administration. Acta Universitatis Carolinae,
Turidica, 1997, i. 3-4 or Rowat, D.C. The Ombudsman Plan. The Worldwide
Spread of an Idea. New York, London: University Press of America, 1986., or
as well Rowat, D.C., Why a Legislative Ombudsman is Desirable. Ombudsman
Journal, 1993, No. 11, s. 127 ff.
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purpose of these visits is to strengthen the protection of these persons from
torture, or cruel, inhumane and degrading treatment, or punishment or other
mistreatment (Art. | par. 3 of the Act). Thus obligations of the Czech Repub-
lic arising from the Optional protocol to the UN Convention against torture
(announcement No. 9/1996 Coll.) were fulfilled.

Act No. 314/2008 Coll. gave the Public Defender of Rights somewhat
unusual competency to propose the commencement of disciplinary procee-
dings in the matters of judges and prosecutors with a right to be present to
these proceedings (it actually involves “only” presiding judges and deputy
presiding judges of all the courts).> Furthermore, it is important to mention
the so-called Antidiscrimination Act which should extend the scope of the
Defender’s activities significantly but it has not been adopted, yet.*

In addition to the described extension of Defender’s scope of activities
or such efforts, it is necessary to remind the familiar fact that in the Czech
Republic — as well as in the a majority of the other countries where it is
established — the ombudsman is drawn and understood as merely a comple-
mentary institution, i.e. it supplements the instruments of existing protection
systems; it is not a decision making body which exercises public power. That
corresponds with the prevailing part of Defender’s activities which may be
defined as incident. On the basis of a received complaint, Public Defender of
Rights is thus concerned especially with troublesome conduct of “offices”
determined by the Act.

3 Nevertheless, it is possible to find a logical connection in this right. Scope of
activities of the Public Defender of Rights is related to courts’ state administration
bodies (Art. 1 (5) of the Act), i.e. presiding judges and deputy presiding judges.
Submission of a disciplinary complaint may thus be a sort of a sanction for these
persons in case they don’t follow the recommendations of the Public Defender of
Rights or in case they don’t relieve (serious) shortages in the area of courts’ state
administration and in the Defender’s opinion, that would amount to a disciplinary
offence (see Art. 87 (2) of the Act No. 6/2002 Coll., on courts and judges).

4 See originally House of Deputies 2005, print 866, or Senate 2005, print 201, new
draft bill House of Deputies 2007, print 253. According to the latter, scope of
the Public Defender of Rights activities concerns ,,matters of rights to receive an
equal treatment and protection against discrimination, which was specified in
the new draft bill provision Art. 21b of the Act on the Public Defender of Rights.
Critical remarks to the draft bill, see Sladecek, V. Equality and suppression
of discrimination. In: Malacka, M. (ed.) Collection of papers presented at the
conference on the Civil Code recodification preparations on 30. 11. - 1. 12. 2005.
Olomouc: Palacky University Olomouc, Law faculty, 2006. p. 93 ff.
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Therefore, [ don‘t think it is appropriate for the Public Defender of Rights
to operate as a specific “administrative body”. Besides it seems, that Public
Defender of Rights is unfortunately becoming to work as a sort of emergency
“collective” (holding off) institution. Its scope of activities is being extended
by specific areas which do not conform with the characteristics of the institu-
tion — generally, international obligations of the Czech Republic are carried
out this way. It mostly concerns issues that are questionable to be attached
to the competency of a particular state (administrative) body mixed with the
reluctance to establish a new institution possibly caused even by the econo-
mic factors.

That is all as to the brief appreciation of hitherto amendments of the Act
on Public Defender of Rights. In the following parts, we are going to devo-
te ourselves to the thoughts de (constitutione et) lege ferenda, in particular
to the questions of constitutional regulation of the institution, qualifications
of Public Defender of Rights, appointing of Public Defender of Rights and
supervisory power of Public Defender of Rights over the municipal authori-
ties.

Constitutional regulation of the institution

Draft bill of the Czech Republic’s Constitution as well as its final, enac-
ted version, do not include any provision about the Public defender of rights
(ombudsman). Up to now, no one submitted a proposal for amending or sup-
plementing the Constitution which would pursue the constitutional regulation
of any kind of similar institution.

It is necessary to remind that during the preparations of the Czech Repub-
lic’s Constitution in autumn of 1992 there have been alternative versions of
the organic law which have not been dealt with by the Czech National Coun-
cil. Proposal submitted by the Czech Social Democratic Party (CSDP) presu-
med establishing of so-called Defender of Fundamental Rights and Freedoms
which was probably supposed to have the nature of ombudsman institution
as indicated in short provision of the Art. 8. In 1998, after the parliamentary
election and turnover in government, the new CSDP Cabinet expressed its
will to submit “draft to supplement the Constitution with the institute of a De-
fender of Human Rights and Freedoms (so-called ombudsman)” in its politi-
cal programme announcement. Respective constitutional draft bill has never
actually been presented; nonetheless, in autumn of the same year the Deputy
Prime Minister then, P. Rychetsky commenced the elaboration of draft bill on
Public Defender of Rights which later became a law.
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Hence, Public Defender of Rights as an ombudsman kind of an institution
is not — unlike many countries — regulated on the constitutional level® even
though there are opinions saying that is the way it ought to be.® Primarily
we have to emphasize that constitutional regulation of ombudsman is not
conditio sine qua non, because it is not a body having an individual authori-
ty of power which could be integrated into the existing division of powers.
Besides we cannot class the Public Defender of Rights with the bodies of
public authority (see Art. 87 (1) (d) of the Constitution) because it does not
have the competence to decide upon rights of individuals and corporations
authoritatively.

However, it is true that the constitutional regulation provides the insti-
tution with higher legitimacy and undoubtedly its position and influence is
visibly stronger. More persistent basis of the institution’s existence is created
and thereby an obstacle against prospective “easy” liquidation as well, com-
pared to the situation where ombudsman is constituted only by current law. I
do not oppose the constitutional regulations of the Public Defender of Rights.
Notwithstanding that I personally think that in the recent political situation
(especially the circumstances in Parliament)’ as well as in the near future,
amendment of the Constitution with the institution of the Public Defender of
Rights is rather a dreamland fantasy.

Qualification of the Public Defender of Rights

Public Defender of Rights is elected by the House of Deputies for a six
years long term out of candidates, of whom two are chosen by the President
of the Czech Republic and two are chosen by the Senate (it is possible that

5 As to the legal regulation in other countries see Sladecek, V. Ombudsman and
his role in the rights protection. In: Position and the role of ombudsman in a
democratic society. Collection of papers presented at the international scientific
conference on 14" May 2002, Brno: Masaryk University in Brno and Office of the
Public Defender of Rights, 2002. p. 10 ff.

6 See Simicek, V. Reasons for the constitutional regulation of the Public defender of
rights. In: Collection of papers presented at the international scientific conference
on 14™ May 2002, Brno: Masaryk University in Brno and Office of the Public
defender of rights, 2002. p. 21 ff.

7 Itisnot a secret that a couple of interesting (and necessary) constitutional changes
have not passed. Just think about the blind series of proposals to a constitutional
regulation of the so-called general referendum or eternal efforts of procedural
immunity of deputies and senators restriction.
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they have an identical candidate). All of those who are eligible for election
to the Senate are eligible for the position of Public Defender of Rights but at
the same time the Public Defender of Rights may be elected for a maximum
of two consecutive periods. (Art. 2 of the Act ). Therefore, no qualification
requirements are set by the Act.

It appears — on grounds of the experience (and laws) of other countries
— that in respect to the highly specialised, expert work, this office should be
held by an experienced lawyer, obviously a public administration specialist
preferably. ,,Scope of employment® of the Public Defender of Rights is not
materially comparable to the “ordinary” constitutional official activities (de-
puty, senator, minister etc.) where expert prerequisites are not that critical. It
is an expert legal activity closely related to the work of e. g. Constitutional
Court judges who are required to meet strict qualification conditions: uni-
versity legal degree and a 10-years long legal practise (see Art. 84 (3) of the
Constitution).

Public Defender of Rights (as well as Deputy Defender) — in the light of
the function’s non-political nature — should not be a “political” figure (witho-
ut legal education) whose election would have a character of (mere) perfor-
mance of coalition, party — political agreements or lobbying.

It is a mistake that except of the eligibility for the election to the Senate
(i.e. 40 years of age and Czech nationality) there is no further requirement,
especially the qualification one (education, practise).® While working, non-
lawyers holding the office may become apparatus dependent or easy to be
manipulated by the lawyers, employees of the office. Disagreements and cla-
sh of opinions may also occur in case the Public Defender of Rights is a lawy-
er and Deputy Defender not.” Withal, that is closely related to the procedure
of appointing the Public Defender of Rights (see below).

It is possibly appropriate that even the Deputy Defender satisfies the same
criteria as the Public Defender of Rights himself, i.e. necessary legal qualifi-
cation and practise.

8 In the working version of the draft bill submitted to the Government Legislative
Council, at least a university (magister) legal degree was required which had been
reasoned by the expert difficulties of the work. This obligatory pre-requisite was
not accepted, among others, using the argument that even without the explicit
legal requirement, it is possible to appoint a lawyer.

9 Up to now, a lawyer was elected two times (JUDr. Otakar Motejl), Deputy
Defenders had a university degree both times, but not a legal one (Mgr. Anna
Sabatova a RNDr. Jitka Seitlova).
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Remarks as to the appointing of the Deputy Defender

Regarding the unsuccessful first Public Defender of Rights and Deputy
Defender appointment attempts “lesson”, I noted that “a number of problems
may arise since the Public Defender of Rights and Deputy Defender are nomi-
nated and elected separately (without any mutual connection) and the Public
Defender of Rights cannot even influence the appointment if his closest col-
laborator in any manner”.'” At that time, I deduced that the Public Defender
of Rights should have at least an informal possibility to express his opinion
on Deputy Defender nominations.!" Nowadays — having the experience with
a longer operation of the institution — I have a lot more rigorous view.

We have to realise that the Deputy Defender is Defender’s closest partner
who must be reliable to the Public Defender of Rights as his “chief” and in
the close cooperation he must also assure the continuity and unification of
approaches in the performance of the scope of activities especially when wor-
king with complaints (i.e. profile the “philosophy” of work). Public Defender
of Rights institution is not “only” an appointment similar to the constitutional
positions; it is often a very hard, toilsome and nearly a “clerical” activity
(even though it is aimed exactly against the bad work of clerks). Therefo-
re, the position of the Deputy Defender ought to analogically resemble the
position of (the first) deputy minister or the head of a different central admi-
nistrative body.!? Substantially, the Public Defender of Rights and Deputy De-
fender exercise executive (supervisory) activity.

It is the Defender’s corresponding influence on choosing the person who
becomes Deputy Defender that matters (Indeed, this person must fulfil quali-
fication requirements mentioned above). As indicated above, mere informal
or formally based opinion of the Public Defender of Rights to a person nomi-
nated to be Deputy Defender cannot be considered as sufficient. It is probably
not even appropriate for the Public Defender of Rights to suggest the Deputy
Defender to the House of Deputies which would approve or reject Defender’s
suggestion.'?

10 Sladecek, V. Act on the Public defender of rights. Commentary. Prague: C.H.
Beck, 2000. p. 33.

11 Ibid.

12 It is not a consequence that in one of the working version of the draft bill, so-
called Assistant Defender was mentioned in accordance with the Czech and
Czechoslovak tradition.

13 Political aspect (political consensus) would be emphasized which is actually to a
high extent present during the election of both the Public Defender of Rights and
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Although in respect to the real position and nature of activities, it appears
that the procedure similar to the one concerning deputy ministers might be
acceptable, it is actually not either acceptable or practical. The point is that
the procedure of appointing a deputy minister (or the head of a different cen-
tral administrative body) is not regulated legally; it is regrettably a political
decision.™

We may think of a compromise solution: based on his own consideration
limited by qualification requirements, the Public Defender of Rights would
be the decider; however this decision would be subject to “references” or “he-
arings” in the Petition Committee of the House of Deputies which in practise
deals with the work of the Public Defender of Rights though the Act does not
provide that explicitly.'

Public Defender of Rights and municipal authorities

Public Defender of Rights and employees of his office occasionally speak
about problems they face as far as the municipal authorities’ exercise of trans-
ferred and autonomous scope of activities (or just the autonomous scope of
activities) are concerned. During various discussions, thoughts about exten-
sion of Defender’s scope of activities to the area of municipal authority ap-
pear.

In several countries — generally after a longer experience with the in-
stitution’s existence — the scope of Defender’s activities is extended to the
mentioned area though there are certain restrictions.'®

Personally, I reckon that such extension of ombudsman’s activities needs
to be approached very heedfully in respect to the specific constitutional gua-

Deputy Defender.

14 It is a matter of political decision of the party which won a majority in the House
of Deputies or eventually a question of a political agreement (in case of coalition
government).

15 It is worth mentioning that even in the draft bill version submitted to the Cabinet,
operative contacts mainly with so-called accredited committee were presumed
(Committee on constitutional and legal affairs with a Committee on petitions were
considered) but the House of Deputies as a whole was not.

16 That is typical for instance in Great Britain. Regarding that see in details e.g.
Sladecek, V. Ombudsman in Great Britain. Administrative law, 1993, i. 3.
Skulova, S. Little Information and Remarks on the Institution of Ombudsman
Local Administration in Great Britain. Casopis pro pravni védu a praxi, 1996, i.
2.
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rantee of (independent) municipal authority. The Czech Constitution is pretty
strict in this matter, it states that “the State may intervene in the activities of
self-governing territorial divisions only if such intervention is required by
protection of the law and only in a manner defined by law*“(Art. 101 (4) of
the Constitution).!”

By and large, what I deem to be a very problematic issue is the possibility
for the Public Defender of Rights to inquire into decisions of local represen-
tative bodies though they clearly have character of and administrative act. Ci-
tizens living in such area are supposed to work as a ,,supervisory mechanism®
pro futuro by way of exercising their active suffrage. Inquiry into decisions
of executive bodies of municipal authorities happens to be a doubtful issue
as well.'®

It must be realised that a collegiate decision-making takes place, local
representative and executive board bodies more or less decide politically, in
other words, they are decisions of a body composed on grounds of election
results, i.e. free competition of political parties. Besides, the Cabinet is exclu-
ded from the ombudsman’s scope of activities because of the same reasons;
it is primarily a political body.

For instance, Danish regulation corresponds to these conclusions. Muni-
cipal authorities fall within the activities scope of ombudsman since 1999;
there are significant restrictions, however. Persons working in municipal au-
thorities may be supervised by the ombudsman just in cases when there is a
possibility to appeal to the central administrative body. Local representative
bodies do not fall within the ombudsman’s scope at all, except of the cases
when the breach of “essential legal interests” is presumed. "

17 In details see Mikule, V., In: Sladecek, V., Mikule, V., Syllovd, J. Constitution of the
Czech republic. Commentary. Prague: C.H. Beck, 2007. p. 859 ff.

18 An important decision in this respect is the Constitutional Court’s decision f. no. I.
US 641/2000 (published under No. 16, Collection of judgments and rulings of the
Constitutional Court, volume 22), where the constitutional complaint against the
ruling of a town council was dealt with. Primarily, Constitutional Court inquired
if the decision of (not) calling the referendum is capable of infringing subjective
rights of the petitioner. Concerning that, it noted: ,,By and large, infringement
is such a conduct, which limits person’s subjective constitutionally recognized
rights against his/her will in a certain way. It must an individual act directed at
a particular person which submits the complaint, i.e. individualised and specified
infringement. So — called action popularis, i.e. complaint in a matter which does
not directly legally involve the petitioner or where his/her subjective rights were
not directly infringed, is hence not admissible.*

19 See Koudelka, Z. Danish ombudsman. In: Collection of papers presented at the
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Dutch regulation went the furthest, since 1998, all the autonomous admi-
nistrative authorities fall within the ombudsman’s scope also with communi-
ties and their bodies when demanded by them (and they don’t have their own,
community ombudsman).?

Therefore, I think that the change of the law is not necessary, from the
constitutional point of view, it is not even possible. In my opinion, current
Defender’s mechanisms are sufficient, i.e. a possibility to initiate steps of
supervision over the autonomous scope of activities (Art. 15 (2) (e) of the
Act). Thoughts about the “supervision” of the Public Defender of Rights over
vocational (interest) autonomy apparently do not exist, because autonomous
chambers or their bodies only exercise autonomy, not state administration.

Submitted (chosen) remarks de (constitutione et) lege ferenda are rather
an academic muse. Nonetheless, they may indicate certain starting point to
a discussion in which the Public defender of rights should naturally participa-
te on. Public Defender of Rights might even commence prospective changes
of the law because the Act explicitly provides him with such an authority
(Art. 22 (1) a (2) of the Act)._

international scientific conference on 14™ May 2002, Brno: Masaryk University in
Brno and Office of the Public Defender of Rights, 2002. p. 29-36.

20 See The National Ombudsman of Netherlands. A Brief Introduction. De Nationale
Ombudsman 2000. p. 11 ff.
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Limity pravomoci Ustavniho soudu Ceské republiky
— novy pristup?

Maxim Tomoszek
I. Uvod

V Ceské republice piedstavuje ¥izeni pred Ustavnim soudem jeden z nej-
dilezitéjsich kontrolnich mechanismi vefejné spravy. Rozsah pravomoci
Ustavniho soudu stanoveny v Ustavé je velice §iroky a obecny; nejdilezi-
t&j$imi omezenimi jsou ta, ze Ustavni soud je souéasti moci soudni a Ze jeho
hlavnim tikolem je ochrana tstavnosti.!

Nicméné ani tyto hranice nejsou absolutni. Napiiklad omezeni v podobé
orientace Cisté na ustavni otazky bylo prolomeno v ptipadech, kdy zakonné
ustanoveni bylo interpretovano v rozporu s Ustavnimi principy, ¢imz doslo
k poruseni tstavné chranénych zakladnich prav.?

Na zékladg toho, 7e pravomoci Ustavniho soudu jsou stanoveny v Usta-
vé& a 7e Ustavni soud je jedinym, kdo je opravnén Ustavu vykladat, by se
mohlo zdat, Ze pravomoci Ustavniho soudu jsou ve skutenosti neomezené,
ponévadz by mohly byt vykladem donekonecna rozsifovany. Jednim z dobie
znamych piikladl rozsifeni pravomoci vrcholného soudniho organu prave
skrze vyklad Ustavy je ptipad Marbury v. Madison.?

Extenzivni pfistup popsany v predchozich odstavcich je projevem dok-
triny soudniho aktivismu. Tato doktrina nicméné neni jedinou. Doktrina
soudniho sebeomezeni (judicial self-restraint) a ji ptibuzné teorie predstavuji
protikladnou obdobu soudniho aktivismu. Jednou z nejzajimavéjsich a nejvi-
ce diskutovanych* doktrin odvozenych ze soudniho sebeomezeni je doktrina

CL. 83 Ustavy Ceské republiky

napk. rozhodnuti Ustavniho soudu Ceské republiky IV.US 1554/08

5 US 137 (1803)

Nagel, R.F. Political Law, Legalistic Politics: A Recent History of the Political
Question Doctrine. The University of Chicago Law Review, ro¢nik 56, €. 2, (jaro
1989), strany 643-669; Barkow, R.E. More Supreme than Court? The Fall of the
Political Question Doctrine and the Rise of Judicial Supremacy. Columbia Law
Review, ro¢nik 102, ¢. 2 (Mar., 2002), strany 237-336; Mulhern, J.P. In Defense of
the Political Question Doctrine. University of Pennsylvania Law Review, ro¢nik
137, ¢. 1 (Nov., 1988), strany 97-176 a dalsi
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politickych otazek. Nékteré spory a polemiky spojené s touto doktrinou spé&ji
dokonce k pochybnostem o jeji samotné existenci.’

Cilem tohoto ¢lanku je analyzovat soucasné vyvojové trendy v rozhodo-
vaci praxi Ustavniho soudu Ceské republiky s ohledem na hranice jeho pra-
vomoci a aplikaci doktriny politické otazky.

I1. Postaveni moci soudni v dstavnim systému

Nez vsak za¢neme s analyzou soucasné situace, je dulezité se kratce
ohlédnout zpét za patnéctiletou existenci Ustavniho soudu Ceské republiky.
V tomto obdobi bylo pro Ustavni soud dilezité, aby vymezil své postaveni
v tstavnim systému Ceské republiky, pevné stanovil své vztahy k ostatnim
ustavnim orgdniim a aby interpretaci ozivil vagni ustavni ustanoveni. Neni
prekvapivé, Ze v této etapé své existence ¢esky Ustavni soud, podobné jako
nove¢ ustanovené soudni organy v jinych zemich, upfednostioval aktivisticky
pristup.

Jak ale ukazuje zahrani¢ni zkusenost, nadmérny soudni aktivismus miize
vést k nerovnovaze v systému délby moci a jejich vzajemného vyvazeni
a kontroly (checks and balances). Tento proces vzrustajiciho vyznamu moci
soudni, ktery je také nékdy nazyvan judicializaci®, velmi ¢asto “vyprovoku-
je*“ moc zakonodarnou nebo vykonnou k razantni odpovéedi ve snaze navratit
do tstavniho systému rovnovahu.

Piikladem takovéto situace byla reakce prezidenta USA Franklina D.
Roosevelta na rozhodnuti amerického Nejvyssiho soudu, ktery zrusil fadu
dalezitych zakont pfijatych v ramci programu Novy udél (New Deal). Jeho
zamér jmenovat do Nejvyssiho soudu tzv. soudce asistenty s plnym hlasova-
cim pravem, kterym chtél ve skute¢nosti zabranit nepohodlné vétsiné soudcii
Nejvyssiho soudu v podkopavani realizace Nového tdé€lu, se nikdy neusku-
tecnil. Nicméné uz jen samotny prezidenttiv projev nespokojenosti splnil cil
jeho planu, kdyz vedl k vyraznému omezeni aktivismu Nejvyssiho soudu.’

Je zcela pochopitelné, Ze po obdobi aktivismu piijal i ¢esky Ustavni soud
vice zdrzenlivy postoj, obzvlasté s ohledem na nedavné ptipady snahy ostat-

5 napf. Henkin, L. Is There a ,,Political Question* Doctrine? The Yale Law Journal,
ro¢nik 85, €. 5, (duben 1976), strany 597-625

6 Koopmans, T. Courts and Political Institutions. A Comparative Study. Cambridge:
Cambridge University Press, 2003, str. 268

7 Koopmans, T. Courts and Political Institutions. A Comparative Study. Cambridge:
Cambridge University Press, 2003, strany 58-60

188



nich ustavnich organt posilit jejich vliv na moc soudni (odvolani ptedse-
dy Nejvyssiho soudu® nebo novela zdkona o soudech a soudcich? sméfujici
k zvyseni kontroly nad moci soudni).

Jednou z doktrin, kterou ¢esky Ustavni soud pii sebeomezovani uziva,
je doktrina politické otazky. Od prvniho pouziti tohoto terminu v roce 1998
Ustavni soud pozvolna zvySoval Eetnost jejiho uzivani ve své rozhodovaci
praxi, ¢asto praveé ve spojeni s omezenim svych pravomoci.

II1. Doktrina politické otazky ve svété

Doktrina politické otazky, popt. doktrina s odlisSnym oznacenim, ale stej-
nym ¢i obdobnym obsahem, je pomérné rozsitend. Zakladem této doktriny je
respekt k principu délby moci a uvédomeéni si faktu, ze soudy nejsou politic-
kymi organy, ze tudiz postradaji politickou legitimitu, a mohou proto rozho-
dovat pouze pravni, a nikoliv politické otazky. Politické otazky maji byt roz-
hodovany politickou reprezentaci, tj. orgdny moci zakonodarné a vykonné.

Termin “doktrina politické otazky™ je ovSem ponékud zavadéjici, proto-
ze ne kazdy problém souvisejici s politikou je politickou otdzkou. Jak jasné
uved] Nejvyssi soud USA, “pouhy fakt, Ze je zalobou usilovano o ochranu
urcitého politického prava, jeSté neznamena, ze tato véc predstavuje politic-
kou otazku.*!?

Je mnoho ustavnich systému, kde existuje doktrina, ktera vylucuje urcité
sporné otazky z rozhodovaci pravomoci moci soudni. Nejvyssi soud USA
formuloval doktrinu politické otazky jiz na pocatku 19. stoleti; byla dokon-
ce zminéna v rozhodnuti Marbury v. Madison.!" Prvnim pfipadem, kdy byla
doktrina politické otazky ptimo aplikovana byl Luther v. Borden'? v roce
1849.

Tato doktrina nebyla zaloZena na vyslovném znéni Ustavy, ktera pozadu-
je, aby soudy rozhodovaly o “vSech pfich a sporech*!, nybrz byla odvozena

8 PLUS 18/06

9 Zakon ¢. 314/2008 Sb.

10 Baker v. Carr, 369 US 186, 209 (1962)

11 “Otazky, ve své podstaté politické, nebo které jsou, na zakladé Ustavy a zékonl,
podiizené moci vykonné, nemohou byt nikdy zodpovézeny timto soudem.” 5 US
137,170 (1803)

12 48 US 1 (1849)

13V originale “all cases and controversies™; Cl. 111 odst. 2 Ustavy Spojenych stati
americkych
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z principu délby moci. Existuje podobnd, o mnoho mladsi doktrina apliko-
vana némeckym Spolkovym Ustavnim soudem. Ve Francii vytvofila Ustavni
rada doktrinu spravnich aktd (Acte de Gouvernement), kterd se vSak aplikuje
pouze na moc vykonnou, nikoliv zakonodarnou.

Nejdulezitejsi soucasti téchto doktrin je otazka, jaké jsou, uzivaje termi-
nologie Nejvyssiho soudu USA, nejudikovatelné ptipady (non-justiciable
cases). Nejjasngjsi situaci je aplikace této doktriny na piipady, kdy ustava
prenechava spornou otazku nikoliv soudu, nybrz jinému organu. Je vsak tulo-
hou praveé nejvyssich a ustavnich soudt ustavu vykladat, a tento vyklad se
podstatné riizni.

Nejbéznéjsim piikladem nejudikovatelnych pravnich sporti jsou nejza-
sadngjsi vojenské zalezitosti (napf. nuklearni testy v Tichém oceanu'#) nebo
otazky zahraniéni politiky'®. Jinym ptikladem nejudikovatelnych sporti bylo
umisténi jaderného reaktoru v Némecku's, vyhlagovani vyjimeéného stavu
ve Francii v roce 1962!7 nebo vnitini zaleZitosti politické strany's. Americky
Nejvyssi soud rovnéz odmitl rozhodnout v piipadé tykajicim se pravomoci
Kongresu Spojenych stati stanovit zakonodarnym organiim jednotlivych sta-
t krajni Ihiitu pro piijeti dodatku k Ustavé, kdyz argumentoval tim, Ze chybél
“dostatek soudné zjistitelnych a posouditelnych kritérii“!”.

Evropsky soud pro lidska prava (dale jen ESLP) vytvofil podobnou dok-
trinu, ktera se nazyva “margin of appreciation”. Podle této ustalené uzivané
doktriny mtize ESLP zakrocit pouze tehdy, pfekracuje-li stat meze stanovené
Umluvou; nicméné pokud zakonna tprava setrva v téchto mezich, miize stat
problematiku v rozumnych mezich volné upravit.

Nejpresnéjsi vymezeni rozsahu doktriny politické otazky podal Nejvyssi
soud USA v ptipadu Baker v. Carr:

14 Rozhodnuti Conseil d’Etat z 29. zaii 1995, Association Greenpeace France, 348.
vydani.

15 Lowry v. Reagan, 676 F.Supp. 333 (D.D.C. 1987); for more detailed analysis
of the foreign policy as a political question see Glennon, M.J. Foreign Affairs
and the Political Question Doctrine. The American Journal of International Law,
ro¢nik 83, €. 4, strany §14-821

16 BVerfGE 49 ¢. 6, Kalkar, 1978

17 Rozhodnuti Conseil d’Etat z 2. biezna 1962, Rubin de Servens, 143. vydani

18 O’Brien v. Brown, 409 US 1 (1972)

19 Coleman v. Miller, 307 US 433 (1939)

20 Domnivam se, ze tato doktrina je i Ceskému Ctenafi znadma spiSe ve svém
anglickém oznaceni, proto jeji nazev nebudu piekladat; k jejimu vymezeni viz
napt. Handyside v. United Kingdom, 5493/72 [1976] ESLP 5 (7. prosince 1976).
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,Na povrchu kazdého piipadu zahrnujiciho politickou otazku musi byt
zjevné piitomno bud’ textem Ustavy prokazatelné Gstavni prikdzani otazky
k teseni konkrétnimu politickému organu; nebo nedostatek soudné zjistitel-
nych a posouditelnych norem pro jeho vyieSeni; nebo nemoznost rozhodnout
bez pocatecniho stanoveni politického pfistupu, které musi zjevné vyplyvat
z uvazeni jinych nez soudnich organt; nebo nemoznost vydani nezavislé-
ho soudniho rozhodnuti, aniz by tim byl vyjadfen nedostatek respektu vici
ptislusnému statnimu orgdnu; nebo mimotradn€ silna potieba nekritického
dodrzeni jiz u€¢inéného politického rozhodnuti; nebo riziko Skody vyvolané
nejednotnosti vyjadieni riznych organt k dané otazce.**!

Povaha nezalovatelnych sport spolu s argumentaci souddi nasvédcu-
zakladni divody, oba zalozené pravé politickou povahou fesenych otazek.
Prvni divod vychdzi z principu délby moci, ktery vede soudy k zavéru, ze
pfipadna sporna otazka neni pravni, ale spiSe politické povahy, a z tohoto
divodu musi byt posouzena organem politickym, a nikoliv soudnim. Druhym
divodem je pak samotna politickd povaha sporné otdzky, kterou ma soud
posoudit. Takovéto spory zahrnuji tak mnoho faktorti neupravenych zako-
nem a malo pravné uchopitelnych koncepci, nebo pozaduji a priori u¢inéni
politického rozhodnuti, Ze je pro soud nemozné rozhodnout spor vychazeje
pouze z pravni tivahy a argumentace. Jeho rozhodnuti by pak bylo v jadru
politické a takova rozhodnuti jsou vyhrazena moci zakonodarné a vykonné.

Obe tyto logické konstrukce vedou ke stejnému zaveru, avsak s jednim
podstatym rozdilem. Prvni z nich klade diiraz na tistavni vymezeni rozsahu
pravomoci konkrétnich tistavnich organti v mezich principu délby moci, za-
timco druha klade dtiraz na povahu sporné otazky, ktera ma byt posouzena.

IV. Doktrina politické otazky v rozhodovaci praxi Ustavniho
soudu Ceské republiky

Nasledujici cast pojedndva o otazce, zda byla doktrina politické otazky
nebo jina podobna doktrina jiz formulovana v rozhodnutich Ustavniho sou-
du Ceské republiky a jaké by piipadné bylo jeji postaveni v ramci Geského
ustavniho systému.

Ustavni soud Ceské republiky jiz nékolikrat doktrinu politické otazky
pouzil ve svém rozhodnuti. Poprvé se tak stalo v roce 1998, kdyz odmitl po-
soudit zalezitost tykajici se skutecnosti svétené zdkonem o obcich obecnim

21 Baker v. Carr, 369 US 186, 220 (1962); pieklad autor
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zastupitelstviim. V tomto pfipad¢ byla doktrina politické otdzky podpirnym
argumentem pro zamitnuti navrhu, ktery byl zcela zfejmé mimo rozsah kom-
petence Ustavniho soudu.?

V roce 2004 rozhodl Ustavni soud Ceské republiky, e stanoveni speci-
fické volebni metody a jejich podrobnosti, pokud je v ramci hranic uréenych
pravni upravou, je zalezitosti politickou a tudiz neni jeji soudni pfezkum
mozny.? Samotné odivodnéni se o doktriné politické otazky zminuje pouze
velmi struéné a v obou piipadech ztzilo rozsah jejiho pouziti na uroven pou-
hého podptirného argumentu.

Existuje viak i propracovangjsi nahled Ustavniho soudu tykajici se dok-
triny politické otazky, ktery byl pouzit v piipad¢ rozpoctové diskriminace
malych obci?* Ustavni soud uvedl, ze velké a malé obce jsou v rozdilném
postaveni a z tohoto divodu nemtize byt pojem diskriminace pouzit; rovnéz
dodal, Ze je na legislativé, aby rozhodla, zda bude s riznymi subjekty zacha-
zeno stejné &i odlisng, a proto by jakékoliv intervence Ustavniho soudu v této
zélezitosti presahovala rozsah pravomoci stanovenych mu Ustavou. Podob-
ny, avSak vyznamné slabsi argument byl pouzit v pfipadé¢ malych vodnich
elektraren.”

V nedavné dobé pouzil Ustavni soud doktrinu politické otazky, kdyz roz-
hodoval ve dvou velmi kontroverznich piipadech se silnym politickym nabo-
jem —v piipadu soudniho pfezkumu zakona o regulacnich poplatcich ve zdra-
votnictvi®® a v pfipadu posouzeni souladu Lisabonské smlouvy s tistavnim
poiadkem CR.?

V obou ptipadech byla pouzita velmi podobnym zptisobem — ne jako ko-
necny a nejrozhodnéjsi argument pro vylouceni soudniho rozhodnuti v dané
véci, ale spiSe jako podptrny argument umoziujici pouziti méné piisnych
kritérii (¢i testd) pfi zkoumani Gstavnosti napadenych ustanoveni, nebo do-
konce umoznujici takovouto kontrolu u nékterych napadenych ustanoveni
neprovadéet viubec.

Piesnéji fe¢eno, podle ndzoru Ustavniho soudu se doktrina politické otaz-
ky aplikuje na urceni toho, jaky rozsah pfeneseni pravomoci na Evropskou
Unii je§té nezaklada naruseni suverenity Ceské republiky, a tudiz nemize

22 11. US 404/97
23 1V. US 54/03
24 P1. US 50/06
25 1IL US 1100/07
26 PL.US 1/08
27 PL US 19/08

192



byt ustavnost téchto ustanoveni Lisabonské smlouvy Ustavnim soudem pie-
zkoumavana.

V pitipadé regula¢nich poplatkii ve zdravotnictvi Ustavni soud vzal v po-
taz miru komplikovanosti otazek spojenych se zdvazkem statu poskytovat
zdravotni péc¢i a zkoumal pouze rozumnost piijatych opatfeni, misto aby
uplatnil test proporcionality.

V. Zavér

Pro shrnuti vyse zminénych p¥ipadii musi byt zminéno, Ze Ustavni soud
CR doktrinu politické otazky pouziva jen zfidka, a téméf nikdy neni vnima-
na jako dostate¢né silny argument pro omezeni pravomoci Ustavniho soudu.
Nicméné obzvla§té v silné zpolitizovanych ptipadech, zkouma Ustavni soud
politickou povahu daného sporu a podle toho ptizptsobuje sviij pfistup.

Aplikace doktriny politické otazky Geskym Ustavnim soudem je rovnéz
zajimava ve srovnani s ostatnimi zemé&mi, ponévadz Ustavni soud spojuje
argumetaci zaloZenou na principu délby moci s odtivodnénim zaloZzenym
na politické povaze dané véci. Rovnéz se zdraha zcela odmitnout ptipad pou-
ze s odkazem na doktrinu politické otazky.

Ustavni soud Ceské republiky je nepochybné dobie obeznamen se svym
nesnadnym postavenim v ramci ¢eského tstavniho systému, které mtze byt
snadno zneuzito v politickych sporech, a zlistava tak nezavislym a nepolitic-
kym, jak je to jen mozné. Je velmi pravdépodobné, Ze v blizké budoucnosti
bude Ustavni soud dale a podrobnéji rozpracovavat doktrinu politické otazky,
obzvlasté s ohledem na rozsah jeji aplikace, definici nezalovatelnych sporti
a nasledky pro pfipadné rozhodnuti ptipadu. Ackoliv doktrina politické otaz-
ky nema ptivod v Ceském tstavnim systému, ani v Gistavnim systému jakékoli
evropské zemé, byl by to jisté velmi pozitivni krok.

Vyznam pro ostatni slozky moci v ¢eském tstavnim systému tkvi zejmé-
na v zéruce, ze Ustavni soud bude respektovat princip délby moci a nebude
zasahovat do prostoru vymezeného moci zékonodarné a vykonné. Rozhod-
nuti Ustavniho soudu rovnéz ukazuji, ze doktrina politické otazky je presvéd-
&¢ivym argumentem a miize byt v fizeni pred Ustavnim soudem bez vahani
pouZita; jeji pouZiti stranami sporu by rovnéz mohlo povzbudit Ustavni soud
v jejim dalS§im rozpracovani.

Jedinym rizikem, které doktrina politické otazky ptedstavuje, mize byt
prilisny rozsah jeji aplikace. V nékterych ptipadech nerozhodnuti v pfipade¢,
kdy je namitana politickd povaha otazky, politickym problémtim nezabrani,
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nybrz je zachova Ci posili. Tenka a kiehka hranice mezi pravem a politikou,
ktera je jiz tak dosti nejasna s ohledem na postaveni Ustavniho soudu, je
uhelnym kamenem soudniho pfezkumu tUstavnosti a musi k ni byt pfistupo-
vano s nejvyssi obezietnosti a opatrnosti.

194



Limits of Competence of the Czech Constitutional Court —
A New Approach?

Maxim Tomoszek

I. Introduction

In the Czech Republic, the proceeding before the Constitutional Court
represents one of the most important control mechanisms of public adminis-
tration. The scope of competence of the Constitutional Court defined in the
Constitution is very wide and general; the most important limitations are that
the Constitutional Court is part of the judicial power and that its main task is
to protect the constitutional values.!

However, even these limits are not absolute. A good example could be
that the limitation to constitutional issues has been breached in cases, when
the statutory regulation was interpreted contrary to constitutional principles
and caused breach of constitutionally protected fundamental rights.>

Given the facts that the competence of the Constitutional Court is defined
by the Constitution and that the Constitutional Court is the only interpreter of
the Constitution, it may seem that the Constitutional Court’s competence is
virtually limitless, as it could be indefinitely extended through interpretation.
One of the well-known examples of extension of the competence of supreme
judicial body through interpretation of the Constitution is the case Marbury
v. Madison.?

The extensive approach described in the previous paragraph is the ma-
nifestation of the doctrine of judicial activism. However, it is not the only
one. The doctrine of judicial self-restraint and related theories represent an
antagonistic equivalent to judicial activism. One of the most interesting and
most discussed* doctrines deriving from judicial self-restraint is the doctrine

Art. 83 of the Czech Constitution

see e.g. the decision of the Czech Constitutional Court IV.US 1554/08

5 US 137 (1803)

Nagel, R.F. Political Law, Legalistic Politics: A Recent History of the Political
Question Doctrine. The University of Chicago Law Review, Vol. 56, No. 2,
(Spring 1989), pp. 643-669; Barkow, R.E. More Supreme than Court? The Fall

AW N~
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of political question. However, the controversies linked to this doctrine reach
even to the extent of doubting its existence.’

It is the aim of this paper to analyze the current developments in the case-
law of the Czech Constitutional Court with respect to the limits of its compe-
tence and use of the doctrine of political question.

I1. Position of Judicial Power in the Constitutional System

Before starting with analysis of the current situation, it is important to
briefly look back to first fifteen years of existence of the Czech Constitutional
Court. In this time, it was important for the Constitutional Court to define its
position in the constitutional system of the Czech Republic, to establish its re-
lations to other constitutional bodies and to animate the vague constitutional
provisions through their interpretation. It is not surprising, that similarly to
newly established judicial bodies in other countries, the Czech Constitutional
Court, for many good reasons, preferred activist approach in this time.

However, as foreign experience shows, the excessive judicial activism
could lead to imbalance in the system of separation of powers and checks and
balances. This process of growing importance of courts, which is sometimes
called judicialization®, very often “provokes” a fierce reaction of legislative
and executive power, in an attempt to bring the balance back to the constitu-
tional system.

An example of such situation was the reaction of the U.S. President
Franklin D. Roosevelt to decisions of the U.S. Supreme Court, which stroke
down many important laws adopted within the New Deal programme. His
plan to appoint assistant judges with full voting rights to the Supreme Court,
which was clearly intended to prevent the inconvenient majority of Supreme
Court’s judges from undermining New Deal, has never been brought to life.
However, it fulfilled its purpose by demonstrating the discontent of the Presi-
dent, which resulted in a much less activist approach of Supreme Court.’

of the Political Question Doctrine and the Rise of Judicial Supremacy. Columbia
Law Review, Vol. 102, No. 2 (Mar., 2002), pp. 237-336; Mulhern, J.P. In Defense
of the Political Question Doctrine. University of Pennsylvania Law Review, Vol.
137, No. 1 (Nov., 1988), pp. 97-176 and others

5 see e.g. Henkin, L. Is There a ,Political Question” Doctrine? The Yale Law
Journal, Vol. 85, No. 5, (Apr., 1976), pp. 597-625

6 Koopmans, T. Courts and Political Institutions. A Comparative Study. Cambridge:
Cambridge University Press, 2003, p. 268 ff.

7 Koopmans, T. Courts and Political Institutions. A Comparative Study. Cambridge:

196



Similarly, after a period of activist approach, it is perfectly understandable
that the Czech Constitutional Court adopts a more restraining line, especially
with respect to recent cases of other constitutional bodies trying to streng-
then their influence towards judicial power (removal of Chief Justice of the
Supreme Court® or amendment of the Law on Courts and Judges’ intended to
increase the control over judicial power).

One of the doctrines the Czech Constitutional Court applies in this respect
is the political question doctrine; since the first use of this term in 1998, the
Constitutional Court gradually increased the use of this doctrine in its case-
law, often in connection with limitation of its competence.

I11. Political Question Doctrine in the World

Doctrine of political question, or doctrines with different description, but
similar content, is quite wide-spread. The basis of the doctrine is the respect
for the principle of separation of powers and acknowledgment of the fact, that
courts are not political bodies, they lack political legitimacy and can therefore
decide only legal questions, not political ones. Political questions are to be
decided by political representation, i.e. legislative or executive power.

However, the term “political question doctrine” is a little bit misleading,
because not every issue related to politics is a political question. As the U.S.
Supreme Court clearly stated, “the mere fact that the suit seeks the protection
of a political right does not mean it presents a political question.”'

There are a number of constitutional systems, where doctrine that exclu-
des certain problems from the decision-making competence of the judicial
power exists. The Supreme Court of the United States of America formulated
the political question doctrine as soon as in the beginning of 19" century; it
was even mentioned in Marbury v. Madison''. The first case, which applied
the political question doctrine, was Luther v. Borden'? in 1849.

Cambridge University Press, 2003, pp. 58-60

8 PLUS18/06

9 Law No. 314/2008 Coll.

10 Baker v. Carr, 369 US 186, 209 (1962)

11 “Questions, in their nature political, or which are, by the constitution and laws,
submitted to the executive, can never be made in this court.” 5 US 137, 170
(1803)

12 48 US 1 (1849)
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The doctrine was not based on the explicit wording of the Constitution,
which asks the courts to decide on “all cases and controversies”'?; instead,
it was derived from the principle of separation of powers. There is similar,
yet significantly newer doctrine applied by the Federal Constitutional Court
in Germany. In France, the Constitutional Council created the doctrine of
governmental acts (acte de gouvernement), which applies only to executive,
not legislative power.

The most important part of these doctrines is the question, what are, using
the terminology of the U.S. Supreme Court, the non-justiciable cases. The
clearest situation is application of the doctrine to cases, where constitution
commits the issue to another agency or body, not court. However, it is a task
of supreme or constitutional courts to interpret the constitution, and this in-
terpretation varies significantly.

The most common examples of non-justiciable cases are the most deci-
sive military questions (e.g. nuclear testing in Pacific Ocean'¥) or questions
of foreign policy'. Other examples of non-justiciable cases were placing a
fast breeder nuclear reactor in Germany'¢, proclaiming state of emergency
in France in 1962'7 or internal affairs of a political party'®. U.S. Supreme
Court also refused to decide in the case dealing with competence of the U.S.
Congress to set a deadline for ratification of an Amendment to the U.S. Con-
stitution by state legislatures, arguing that there was a “lack of judicially dis-
coverable and manageable standards™"’.

The ECHR also created a similar concept, which is called the “margin of
appreciation”®. It is a regularly applied concept, under which the ECHR can
interfere only in case that the state oversteps the limits set by the Convention;

13 Art. III s. 2 of the U.S. Constitution

14 decision of Conseil d’Etat of 29th September 1995, Association Greenpeace
France, Rec. 348

15 Lowry v. Reagan, 676 F.Supp. 333 (D.D.C. 1987); for more detailed analysis of
the foreign policy as a political question see Glennon, M.J. Foreign Affairs and
the Political Question Doctrine. The American Journal of International Law, Vol.
83, No. 4, pp. 814-821

16 BVerfGE 49 No. 6, Kalkar, 1978

17 decision of Conseil d’Etat of 2nd March 1962, Rubin de Servens, Rec. 143

18 O’Brien v. Brown, 409 US 1 (1972)

19 Coleman v. Miller, 307 US 433 (1939)

20 see e.g. Handyside v. United Kingdom, 5493/72 [1976] ECHR 5 (7th December
1976)
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however, if the regulation will remain within these limits, the state is free to
adopt any reasonable regulation.

The most exact definition of the scope of the political question doctrine
was given by the U.S. Supreme Court in Baker v. Carr:

“Prominent on the surface of any case held to involve a politi-
cal question is found a textually demonstrable constitutional com-
mitment of the issue to a coordinate political department; or a lack
of judicially discoverable and manageable standards for resolving
it; or the impossibility of deciding without an initial policy determi-
nation of a kind clearly for nonjudicial discretion; or the impossibi-
lity of a court‘s undertaking independent resolution without expres-
sing lack of the respect due coordinate branches of government; or
an unusual need for unquestioning adherence to a political decision
already made; or the potentiality of embarrassment from multifa-
rious pronouncements by various departments on one question.”?!

The nature of the non-justiciable cases and the argumentation of courts
suggest that in most general view there are two basic reasons for non-jus-
ticiability, both induced by the political nature of the case. The first reason
is based on the principle of separation of powers, which lead the court to
conclusion that the question at hand is not of legal, but rather political nature
and therefore must be decided by political body, not court. The second reason
is the political nature of the question to be decided by the court. Such cases
involve so many extra-legal factors and so few legally tangible concepts, or
require an initial policy determination, that it is impossible for the court to
decide the case based on legal consideration and argumentation. Its decision
would be political in its core and such decisions are reserved for the legisla-
tive and executive power.

Both these logical structures lead to the same conclusion, the difference
between them being that the former accentuates the constitutional definition
of the scope of competence of particular constitutional bodies within the prin-
ciple of separation of powers, while the latter accentuates the nature of the
question that is to be decided in the case.

21 Baker v. Carr, 369 US 186, 220 (1962)
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IV. The Political Question Doctrine in Case-Law of Czech
Constitutional Court

The following part of the paper will deal with the question, whether the
political question doctrine or some similar doctrine was formulated in the
case-law of Czech Constitutional Court and what would be its place within
the Czech constitutional system.

The Czech Constitutional Court has already applied the political question
doctrine in its case-law several times. For the first time, it was the in 1998,
when the court refused to decide a question due to the fact it was reserved by
the Law on Municipalities for the municipal council. In this case the political
question doctrine was a supportive argument to decline the request, which
was clearly out of scope of the Constitutional Court’s competence.?

In 2004, the Czech Constitutional Court ruled that within certain limits
provided by legislation, the determination of a specific electoral method and
its details is the political question, and therefore the judicial review of such
question is not possible.” The reasoning in both these cases restricted itself to
use the political question doctrine only as a supporting argument, and menti-
oned it only very briefly.

However, there is more elaborated opinion of the Czech Constitutional
Court on the political question doctrine in case, which dealt with budgetary
discrimination of small municipalities.?* The Czech Constitutional Court sta-
ted that big and small municipalities are in a different position and therefore
the concept of discrimination cannot be applied; it added that it is for the
legislative power to decide, whether different subjects will be treated in the
same or in the different way and that any intervention by the Constitutional
Court in this respect would be beyond its scope of competence defined by the
Constitution. A similar, yet significantly shorter argument was used in case of
small water power plants.?

Recently, the political question doctrine was used by the Czech Constitu-
tional Court when deciding two very controversial cases with a strong poli-
tical background — the case of judicial review of law introducing regulatory
fees for medical care®® and the case of conformity of the Lisbon Treaty with

22 1I. US 404/97
23 IV. US 54/03
24 P1. US 50/06
25 1I1. US 1100/07
26 PL US 1/08
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Czech Constitution?”. In both these cases it was used in a very similar way —
not as the final and most decisive argument for excluding the judicial decision
of the case, but rather as a supportive argument allowing less strict scruti-
ny when testing the constitutionality of some of the contested provisions, or
even allowing not testing them at all.

Being more accurate, in the opinion of the Czech Constitutional Court
the political question doctrine applies to the determination of the extent of
delegation of competences to European Union, which does not constitute
violation of sovereignty of the Czech Republic and therefore the constituti-
onality of these provisions of the Lisbon Treaty cannot be examined by the
Constitutional Court.

In the case of regulatory fees in medical care, the Czech Constitutional
Court recognized the complexity of the problems related to the obligation of
the state to provide the medical care and examined only reasonableness of
adopted measures, instead of applying the proportionality test.

V. Conclusion

Summarizing the above mentioned cases, it must be noted that the poli-
tical question doctrine is used only very seldom, and is almost never percei-
ved strong enough argument to exclude the competence of the Constitutional
Court in itself. However, especially in strongly political cases, the Constitu-
tional Court recognizes the political nature of issue at hand and chooses its
approach accordingly.

The application of the political question doctrine by the Czech Consti-
tutional Court is also interesting in comparison to other countries, as Czech
Constitutional Court merges the separation of powers argument with the rea-
soning based on the political nature of the question at hand. It is also reluctant
to completely decline the case solely on the basis of the political question
doctrine.

The Czech Constitutional Court is clearly well aware of its uneasy po-
sition in the Czech constitutional system, which might be easily abused in
political controversies, and remains as independent and apolitical as possible.
It is very probable that in the close future, the Czech Constitutional Court will
further elaborate its political question doctrine, especially with regard to its
scope of application, definition of non-justiciable cases and consequences for
the decision in the case. As the political question doctrine does not originate

27 PL US 19/08
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in Czech constitutional system, not even in the constitutional system of any
European country, it would certainly be a highly appreciable step.

The consequence for other branches of power in Czech constitutional
system is mainly assurance that Constitutional Court respects the principle
of separation of powers and will not intervene into the domain of legislati-
ve or executive power. The case-law of the Constitutional Court also shows
that political question doctrine is a valid argument and can be readily used
in proceedings before the Constitutional Court; it would also encourage the
Constitutional Court to further develop the doctrine.

The only risk that the political question doctrine presents can be its exces-
sive scope of application. In some cases, not deciding the question deemed
to be political will not prevent the political problems, but only prolong them.
The thin and fragile borderline between law and politics, already blurred with
respect to the position of the Constitutional Court, is the cornerstone of judi-
cial review and must be approached with utmost caution and diligence.
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Specificky rys ochrany prav v Rakousku:
nezavislé spravni senaty

Veronika Tomoszkova

Uvod

Ztizeni nezavislych spravnich senatt (unabhdngige Verwaltungssenate)
predvida rakouska spolkova tstava Bundes-Verfassungsgesetz, dale jen ,,B-
VG*) od roku 1988. Cilem novely B-VG z roku 1988 bylo zfizeni takovych
spravnich ufadii, které by vyhovaly pozadavkiim ¢l. 6 Evropské umluvy
o ochrané lidskych prav (dale jen ,,Umluva®).! Do té doby platila ze strany
Rakouska vyhrada k ¢l. 5 Umluvy, tykajicim se prava na svobodu a osobni
bezpeénost.? O ulozeni trestu odnéti svobody totiz mohly v Rakousku v rAm-
ci spravniho trestani rozhodovat i spravni organy, které nemély povahu neza-
vislého a nestranného tribunalu ve smyslu ¢l. 6 Umluvy.

Fakticky byly nezévislé spravni senaty zfizeny az s ucinnosti od 1. 1.
1991, a to jednotlivymi zemskymi zdkony o nezavislych spravnich senatech.
V kazdé spolkové zemi tak od roku 1991 funguje jeden nezavisly spravni
senat.

Ackoli v dobé zfizeni téchto nezévislych spravnich organi panovala v Ra-
kousku ponekud skepticka nalada ohledné okruhu jejich vécné ptisobnosti,
maji nezavislé spravni senaty dnes, vice jak dvacet let po své ziizeni Siroké
kompetence v fadé riznych oblasti. Jejich ptisobnost se vztahuje na vice jak
Ctyfticet spolkovych zakont a dalsi desitky zemskych zakont.?

1 MAYER, Heinz. Bundes-Verfassungsrecht. 4. Auflage. Wien: Manz, 2007. s.
421.

2 HENGSTSCHAGER, Johannes. Verwaltungsverfahrensrecht. Ein systematischer
Grundriss. 3. Auflage. Wien: WUV Universitétsverlag, 2005. s. 312.

3 Pro blizsi informace ohledné rozsahu piisobnosti viz oficialni internetové stranky
rakouskych nezavislych senatt, které jsou piistupné z www.uvs.at.
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Ustavni zaklady

Dle ¢l. 129 B-VG jsou ke kontrole zdkonnosti vefejné spravy jsou vedle
Spravniho soudniho dvora ve Vidni a od 1. 7. 2008 nové také Azylového
soudniho dvora (4sylgerichtshof), ktery nahradil piivodni nezavislé azylové
senaty (unabhdngige Asylsenaten), povolany také nezavislé spravni senaty.

Nezavislé spravni senaty nejsou oproti Spravnimu soudnimu dvoru
zmocnény ke kontrole zakonnosti celé vefejné spravy, jak predvida general-
ni klauzule ¢l. 129 B-VG, jejich kompetence jsou totiz vyslovné upraveny
v ¢l. 129a B-VG. Oproti Spravnimu soudnimu dvoru vsak nezavislé spravni
senaty maji pravomoc rozhodovat o vSech pravnich i skutkovych aspektech
daného piipadu.*

Dle ustanoveni ¢l. 129a B-VG rozhoduji nezavislé spravni senaty po vy-
Cerpani vSech v ivahu prichazejich instanci:

1. vfizenich o ptestupcich (Verwaltungsiibertretung), s vyjimkou piestupkti
v oblasti spolkovych financi,

2. o stiznostech osob, které tvrdi, Ze byly poskozeny na svych pravech
vykonem pfimé, rozhodovaci a donucovaci pravomoci spravniho tfadu
(faktickymi afednimi tkony), s vyjimkou pfestupk v oblasti spolkovych
financi,

3. v dalsich zalezitostech, které jsou jim svéfeny spolkovym nebo zemskym
zakonem,

4. o stiznostech proti ne¢innosti v fizenich vyse uvedenych pod ¢. 1 a 2.

Neni-li v B-VG vyslovné stanoveno jinak, nemohou nezavislé spravni
senaty stejn¢ jako obecné soudy prezkoumavat zakonnost fadné vyhlasenych
pravnich ptedpisi.’ Pokud maji nezavislé spravni senaty pochybnost o za-
konnosti natizeni (Verordnung) nebo o ustavnosti zakona, jsou povinny pied-
lozit Ustavnimu soudnimu dvoru névrh na zrugeni tohoto piedpisu.

Organizace nezavislych spravnich senati
Z organizac¢niho hlediska jsou nezavislé spravni senaty zemskymi spravnimi
organy, které jsou odpovédny pfislusné zemské vladeé. Nezavislé spravni
senaty vykonavaji pasobnost bud’ v oblasti spolkové spravy nebo v oblasti
4 MAYER, Heinz. Bundes-Verfassungsrecht. 4. Auflage. Wien: Manz, 2007. s.
421.

5 MAYER, Heinz. Bundes-Verfassungsrecht. 4. Auflage. Wien: Manz, 2007. s.
426.
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zemské spravy a mohou byt povolany také k rozhodovéani vybranych
zalezitosti v oblasti obecni samospravy.S

Ackoli €l. 129b odst. 6 B-VG predvida, ze spolkové zemé upravi zakonem
organizaci nezavislych spravnich senatti a sluzebni pomér jejich ¢lend, je
tato pravomoc spolkovych zemich omezena B-VG v nékolika zakladnich
smérech:

e slozeni nezavislych spravnich senatd,
e jmenovani a odvolani do funkce ¢lena nezavislého spravniho senatu,
e kvalifikace a neslucitelnost funkci,

e monokratické a kolegialni rozhodovani,

e nezavislost a pevné rozdéleni agendy.

B-VG stanovi, ze nezavislé spravni senaty sestavaji z predsedy, misto-
predsedy a potfebného poctu dalsich ¢lend. Pocet ¢lenti nezavislého spravni-
ho senatu se v kazdé spolkové zemi lisi, od 7 ¢lenti ve spolkové zemi Burgen-
land po 32 ¢lenti v Dolnich Rakousich (Niederosterreich).

Vsichni ¢lenové nezavislého spravniho senatu jsou jmenovani zemskou
vladou (Landesregierung) nejméné na Sest let. Ve vétsiné spolkovych zemi
jsou vsak ¢lenové nezavislych spravnich senatii jmenovani dozivotné. Vzhle-
dem k tomu, ze nezavislé spravni senaty rozhoduji také ve spolkovych vé-
cech, musi alespon jedna ¢tvrtina ¢lent nezavislého spravniho sendtu pocha-
zet ze statni sluzby Spolku.

Clenové nezavislych spravnich senatli jsou zemskymi tfedniky. Dle ¢l.
129b odst. 4 B-VG musi mit pravnické vzdélani. Minimalnim kvalifika¢nim
pozadavkem je tedy ukonceni studia prav.” Nékteré spolkové zemé k tomu
vyzaduji jesté alespon pétiletou praxi.® Dalsi kvalifika¢ni ptedpoklady pro
vykon funkce ¢lena nezavislého spravniho senatu mohou byt stanoveny
v zemskych zékonech.

Na ustavni urovni jsou také stanoveny minimalni pozadavky nesluci-
telnosti funkci. Clenové nezavislych spravnich senatl se nesméji po dobu
vykonu své funkce vénovat jiné ¢innosti, ktera by zpochybnovala jejich ne-

6 MAYER, Heinz. Bundes-Verfassungsrecht. 4. Auflage. Wien: Manz, 2007. s 422.

7 MAYER, Heinz. Bundes-Verfassungsrecht. 4. Auflage. Wien: Manz, 2007.
s. 428.

8 SCHMIED, Gero. Die unabhingige Verwaltungssenate im Gefiige der
osterreichischen Rechtsordnung. In: International and Comparative Law Review
No. 13/2005. s. 35.
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zavislost. Toto omezeni se tyka nejen dalsi tiedni Cinnosti, ale jakékoli dalsi

Funkce ¢lena nezavislého spravniho senatu zanika uplynutim doby,
na kterou byla dané osoba do funkce jmenovana nebo jeji smrti. Dle ustano-
veni ¢l. 129b odst. 3 B-VG mohou byt clenové nezavislych spravnich senatt
ze své funkce pred uplynutim funkéniho obdobi odvolani jen v pfipadech
stanovenych zédkonem a na zakladé rozhodnuti pléna nezévislého spravniho
senatu. !’

Dle ¢l. 129b odst. 5 B-VG ve spojeni s ¢l. 67a odst. 1 AVG rozhoduje
bud’ jeden ¢len nezavislého spravniho senatu nebo tficlenné komory. Neni-li
zemskym zakonem stanoveno jinak, rozhoduje jeden ¢len. Jestlize nezavis-
Iy spravni senat rozhoduje v prvni instanci, rozhoduji o ndvrzich tficlenné
komory. Komory rozhoduji také o devolucnich navrzich, o odvolanich proti
rozhodnuti zemského hejtmana, zemské vlady, kolektivnich uradd a dalSich
spravnich ufadt s celozemskym spravnim obvodem nebo proti rozhodnu-
ti spolkové vlady ¢i spolkového ministra. Tti¢lenné komory rozhoduji také
o pfezkoumani nebo vydani predb&ézného opatfeni v ramci pfidélovani nadli-
mitnich vefejnych zakazek.!!

Jednotlivé véci, které maji byt nezavislymi spravnimi senaty projednany
a rozhodnuty, jsou pfidéleny jednotlivym ¢lentim nezéavislého spravnimi se-
natu podle pevné stanovené¢ho rozvrhu prace, sestaveného na urcité ¢asové
obdobi, stanovené v pfisluSnych zemskych zédkonech. Véc, ktera byla k pro-
jednani a rozhodnuti pfidélena urcitému ¢lenovi nezavislého spravniho sena-
tu, mu muze byt odebrana pouze rozhodnutim piedsedy nezavislého spravni-
ho senatu na zéklad¢ prekazky ve vykonu ¢innosti (§ 129b odst. 2 B-VQ).

Rizeni pred nezavislymi spravnimi senaty
Jak jiz bylo naznaéeno vyse, jsou Ustavni zaklady fungovani a ¢innosti

nezavislych spravnich senatti zakotveny v B-VG, a to v ¢l. 129a a 129b. Dle
ustanoveni ¢l. I odst. 2 €. 2 uvozovaciho zakona k zakonim o spravnim fi-

9 MAYER, Heinz. Bundes-Verfassungsrecht. 4. Auflage. Wien: Manz, 2007.
s. 428.

10 SCHMIED, Gero. Die unabhidngige Verwaltungssenate im Gefiige der
osterreichischen Rechtsordnung. In: International and Comparative Law Review
No. 13/2005. s. 35.

11 HENGSTSCHAGER, Johannes. Verwaltungsverfahrensrecht. Ein systematischer
Grundriss. 3. Auflage. Wien: WUV Universitétsverlag, 2005. s. 317.
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zeni (Einfiihrungsgesetz zu den Verwaltungsverfahrensgesetzen, EGVG)'? se
na fizeni pfed nezavislymi spravnimi senaty vztahuje pravni uprava obsazena
v zakoné o obecném spravnim fizeni (4/lgemeines Verwaltungsverfahrensge-
setz, dale jen ,,AVG*)" a v zakon& o spravnim trestani (Verwaltungsstrafge-
setz, dale jen ,,VStG*)."

Vzhledem k prévni Gpravé fizeni pied nezavislymi spravnimi senaty je
pon¢kud problematicka otdzka kompetencnich konflikth mezi vice nezavis-
lymi spravnimi senaty. Nezavislé spravni senaty totiz nemaji zadny spolecny
nadiizeny orgén, ktery by o kompeten¢nim konfliktu rozhodl. Jedinym feSe-
nim je, ze se dotcené nezavislé spravni senaty dohodnou. Pokud nedojde ke
shodég, ktery z nich je ptislusny, musi byt situace feSena dostupnymi prav-
nimi prostiedky, napf. stiznosti k soudiim vefejného prava. Pfi necinnosti je
mozné podat stiznosti proti necinnosti k Spravnimi soudnimu dvoru (¢l. 132
B-VG).

Stranami fizeni pfed nezavislymi spravnimi senaty ucastnici spravniho
fizeni dle ustanoveni § 8 AVG a dotéeny spravni organ. Ugastniky spravniho
fizeni ve smyslu ustanoveni § 8 AVG jsou osoby, které se na spravnim organu
domahaji urcité ¢innosti nebo na néz se ¢innost spravniho organu vztahuje,
pokud maji na danou véc pravni narok nebo pravni zéjem. V odvolacim fize-
nim je dotéenym spravnim organem ten, ktery vydal napadané prvoinstancni
rozhodnuti. V fizeni o stiznosti proti vykonu donucovaci moci je dotéenym
spravnim organem ten organ, ktery napadeny zakrok nafidil nebo vykonal
a v fizeni o devolu¢nim navrhu je to podfizeny spravni organ.' V fizeni pied
nezavislymi spravnimi senaty neni povinné zastoupeni advokatem.

Rozhodnuti nezavislého spravniho senatu je zpravidla vydano na zaklad¢
ustniho projednani. Nezavisly spravni sendt je povinen provést tstni projed-
nani véci, jestlize to strany fizeni pozaduji nebo pokud ustni projednani neza-
visly spravni senat povazuje za nutné (§ 67d odst. 1 AVG). Vzhledem k poza-
davku ¢l. 6 Umluvy, Ze kazdy ma pravo na to, aby jeho véc byla projednana
vefejné, je ustni projednani pted nezavislym spravnim senatem je veiejné.'e

12 Einfiihrungsgesetz zu den Verwaltungsverfahrensgesetzen 2008 — EGVG ze dne
1. 7. 2008 BGBI. I Nr. 87/2008 (WV).

13 Allgemeines Verwaltungsverfahrensgesetz 1991 — AVG ze dne 1. 2. 1991 BGBI.
Nr. 51/1991.

14 Verwaltungsstrafsgesetz 1991 — VStG ze dne 1. 2. 1991 BGBI. Nr. 52/1991.

15 HENGSTSCHAGER, Johannes. Verwaltungsverfahrensrecht. Ein systematischer
Grundriss. 3. Auflage. Wien: WUV Universitétsverlag, 2005. s. 320.

16 HENGSTSCHAGER, Johannes. Verwaltungsverfahrensrecht. Ein systematischer
Grundriss. 3. Auflage. Wien: WUV Universitétsverlag, 2005. s. 324.
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Rozhodnuti smi byt vydano pouze t€mi ¢leny nezavislého spravniho senatu,
ktefti se ti€astnili tstniho projednani véci. Pfi zméné slozeni komory, je tistni
projednani tfeba zopakovat (§ 67f odst. 1 AVG).

Prestupkové Fizeni

Nezavislé spravni senaty ptsobi jako odvolaci instance v prestupkovém
fizeni (§ 51 odst. 1 VStG). Odvolani k nezavislym spravnim senattim je moz-
né podat proti vS§em rozhodnuti vydanym na zakladé VStG, tj. jak proti meri-
tornim, tak proti procesnim i proti rozhodnutim o vykonu trestu.’

Pro fizeni o odvolani je pfislusny ten nezavisly spravni senat, v jehoz
spravnim obvode, tj. v té spokové zemi, ve které ma spravni organ, ktery
napadené rozhodnuti vydal, své sidlo (§ 51 odst. 1 VStG).

Pravo podat odvolani proti rozhodnuti vydaném v pfestupkovém fizeni
maji vSechny strany prvoinsta¢niho fizeni, tj. obvinény, zdkonny zastupce
nezletilého obvinéného, soukromy zalobce (Privatankldger, pouze proti roz-
hodnuti o zastaveni tizeni),'® spole¢né ruéici pravnické osoby a podnikatelé,
osoba podilejici se na ipadku (pokud prohlaseni o upadku zasahlo do prav
této osoby), soukromy zucastnény (Privatbeteiligte, proti procesnim rozhod-
nutim, které se jej tykaji)'® a spravni organy, které maji dle VStG moznost
podat odvolani. Vzdani se odvolani je piipustné, ale az po vyhlaSeni prvoin-
stanéniho rozhodnuti.?* Obvinény se svého prava podat odvolani nemuze
vzdat v pribchu zadrzeni.

Stranami odvolaciho fizeni pfed nezavislym spravnim senatem jsou
vSechny osoby a spravni organy, které vyuzili svého prava podat odvolani,
dale vSechny osoby, které jsou na véci zucastnény kvuli svému pravnimu

17 HENGSTSCHAGER, Johannes. Verwaltungsverfahrensrecht. Ein systematischer
Grundriss. 3. Auflage. Wien: WUV Universitétsverlag, 2005. s. 526.

18 Jedna se o osobu, ktera byla prestupkem poskozena a podala navrh na potrestani
spachaného prestupku (§ 56 odst. 2 VStG). HENGSTSCHAGER, Johannes.
Verwaltungsverfahrensrecht. Ein systematischer Grundriss. 3. Auflage. Wien:
WUV Universititsverlag, 2005. s. 561-562.

19 Jedna se o osobu, o jejichz soukromych pravech bylo v ramci prvnoinstanéniho
prestupkového fizeni rozhodnuto (§ 57 odst. 1 VStG). HENGSTSCHAGER,
Johannes. Verwaltungsverfahrensrecht. Ein systematischer Grundriss. 3. Auflage.
Wien: WUV Universititsverlag, 2005. s. 563.

20 Rozhodnuti Ustavniho soudniho dvora (VfSlg 7432/1974). HENGSTSCHAGER,
Johannes. Verwaltungsverfahrensrecht. Ein systematischer Grundriss. 3. Auflage.
Wien: WUV Universititsverlag, 2005. s. 528.
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naroku nebo pravnimu zajmu, dotceny spravni organ, proti jehoz rozhodnuti
je odvolani namifeno a vSechny osoby a instituce, které jsou k ucasti v fizeni
pred nazavislym spravnim senatem opravnény na zakladé zvlastnich prév-
nich ptedpist.

Odvolani je mozno podat pisemné, ale také ustné do protokolu. Odvolani
je tfeba podat ve lhtit¢ do dvou tydnil od vydani prvnoinstan¢niho rozhodnu-
ti, a to u spravniho organu prvniho stupné. Lhtita je zachovana i v piipadé,
kdy je odvolani podano pfimo nezdvislému spravnimu senatu (§ 63 odst. 5
AVQG).

Pokud je odvolani podano vyhradné obvinénym nebo v jeho prospéch,
plati dle ustanoveni § 51 odst. 6 VStG zakaz reformatio in peius. Pravni jis-
tota obvinéného je zajisténa prostfednictvim pravidla zakotveného v ustano-
veni § 51 odst. 7 VStG. Na zakladé tohoto ustanoveni jsou nezavislé spravni
senaty povinny rozhodnout o odvolani ve lhiité¢ do 15 mésict od jeho podani
spravnimu organu prvniho stupné. Pokud se tak nestane, pozbyva prvoin-
stan¢ni rozhodnuti G¢innosti a fizeni je tfeba zastavit. Tato ochrana pfed ne-
¢innosti vSak pfipadd v uvahu jen v pfipadé, kdy pravo odvolat se ma pouze
obvinény a ten proti prvoinstanénimu rozhodnuti odvolani podal. Neuplatni
se tedy u procenich rozhodnuti.?!

Pokud neni obvinény bez Gjmy sobé nebo roding, pro kterou zajist'uje
obzivu, nést naklady své obhajoby, rozhodne nezavisly spravni sendt o pfi-
déleni obhajce (§ 51a VStG). Podminkou je, Ze obvinény o pfidéleni obhéjce
pisemné nebo Ustné pozada, a to ve 1hlit€¢ pro podani odvolani. Pokud neza-
visly spravni senat rozhodne o nutnosti pfidéleni obhdjce, oznami toto své
rozhodnuti mistné pfislusnému vyboru advokatni komory a pozada o usta-
noveni obhdjce.

Pokud napadené prvoinstancéni rozhodnuti uklada trest odnéti svobody
nebo penézity trest ve vysi presahujici € 2000, rozhoduje o odvolani proti
témto rozhodnutim tfi¢lennd komora nezavislého spravniho senatu. V. méné
zavaznych ptipadech rozhoduje pouze jeden ¢len nezavislého spravniho se-
natu (§ 51c VStG).

O odvolani proti rozhodnuti v piestupkovém fizeni rozhoduji nezavislé
spravni sendty na vefejném ustnim projednani. Pouze v zdkonem stanove-
nych ptipadech mize nezavisly spravni senat upustit od vetejného ustniho
projednani (§ Sle odst. 2, 3 VStG). Strany fizeni museji obdrzet pozvani

21 HENGSTSCHAGER, Johannes. Verwaltungsverfahrensrecht. Ein systematischer
Grundriss. 3. Auflage. Wien: WUV Universitétsverlag, 2005. s. 531.
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k vefejnému Ustnim projednani nejméné dva tydny prede dnem jeho konani
(§ 51e odst. 6 VStG).

Specifika Fizeni o stiznosti proti faktickym arednim
ukoniim

Jak jiz bylo uvedeno vyse, rozhoduji nezavislé spravni senaty mj. o stiz-
nostech proti pouziti pfimé nafizovaci a donucovani moci spravnimi organy
(Beschwerden wegen der Ausiibung unmittelbarer verwaltungsbehordlicher
Befehls- und Zwangsgewalt) neboli o stiznostech proti faktickym ufednim
ukontim. Specifika fizeni o téchto stiznostech jsou upravena v ustanoveni
§ 67c AVG.

Z judikatury Ustavniho soudniho dvora vyplyva, e faktickymi Gfednimi
pokyny, proti nimz je mozné podat stiznost k nezavislému spravnimu senatu,
jsou napt.:

e zatCeni a nasledné zadrzeni osoby, nejde-li o vykon rozhodnuti nebo
soudni ptikaz,*

e  vzeti do vazby bez rozhodnuti soudu,?

e  odtazeni motorového vozidla,*

e  pouziti fyzické sily proti osobam nebo majetku,*
e  domovni prohlidka,*

e odbér krve pro ucely zjisténi hladiny alkoholu v krvi u bezvédomé
osoby,”” nebo

e  vySkrtnuti ze seznamu voli¢u.®

Aktivné legitimovanym k podani stiznosti proti faktickym tfednim uko-
nlim je ten, kdo tvrdi, Ze jeho prava byla realizaci faktického Gfadniho tikonu
poskozena a toto poskozeni je pfinejmensim realné.”

22 Rozhodnuti Ustavniho soudniho dvora ze dne 26. 9. 1986 (VfSlg 10.982/1986).

23 Rozhodnuti Ustavniho soudniho dvora (VfSlg 4548/1963).

24 Rozhodnuti Ustavniho soudniho dvora (V£Slg 7924/1976).

25 Rozhodnuti Ustavniho soudniho dvora ze dne 25. 9. 1989 (VfSlg 12.122/1989).

26 Rozhodnuti Ustavniho soudniho dvora ze dne 30. 6. 1990 (VfSlg 12.423/1990).

27 Rozhodnuti Ustavniho soudniho dvora ze dne 6. 12. 1988 (VfSlg 11.923/1988).

28 Rozhodnuti Ustavniho soudniho dvora ze dne 26. 6. 1980 (VSlg 8867/1980).

29 Rozhodnuti Spravniho soudniho dvora ze dne 27. 1. 1987 spis. zn. 86/04/0239.
HENGSTSCHAGER, Johannes. Verwaltungsverfahrensrecht. Ein systematischer
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Stiznost proti faktickym Gfednim tkonidm je tfeba podat ve lhite do Sesti
tydni od okamziku, kdy se sté¢zovatel o provedeni faktické¢ho ufedniho uko-
nu dozveédél. Pokud trvéani faktického tfedniho ukonu stézovateli v podani
stiznosti brani (napf. pfi vzeti do vazby), bézi Sestitydenni lhita pro podani
stiznosti od okamziku odpadnuti piekdzky branici jejimu podani (§ 67c odst.
1 AVG). Stiznost se podava tomu nezavislému spravnimu senatu, v jehoz ob-
vodu k realizaci faktického ufedniho tikonu doslo.

Ustanoveni § 67c odst. 2 AVG stanovi nalezitosti stiznosti proti faktickym
ufednim ukontim, kterymi jsou:

e oznaceni napadeného faktického ufedniho tikonu,
e oznaceni organu, ktery realizaci faktického ufedniho tikonu nafidil,
e skutkové okolnosti pripadu,

e duvody, na kterych se zaklada trvzena nezakonnost faktockého uredniho
ukonu,

o skuteCnosti, které prokazuji, ze stiznost byla podana v¢as, ptip.
e  7adost o prohlaseni faktického ufedniho tikonu za nezakonny a

e  7adost o nahradu naklada.

O stiznosti proti faktickym ufednim tkonim mtize nezavisly spravni se-
nat rozhodnout tak, ze stiznost odmitne jako nepfipustnou, pokud je poda-
na opozdéné, stézovatel neni aktivné legitimovan k jejimu podani, napadny
ukon spravniho organu nelze kvalifikovat jako fakticky ufedni tkon nebo
pokud nebyla stiznost ve stanovené lhiité¢ doplnéna. Nezavisly spravni senat
muze stiznost jako neodlivodnénou zamitnout nebo ji vyhovi a napadeny fak-
ticky ufedni ukon prohlasi za nezakonny.

Zavér

V Rakousku se vyvinul specificky systém kontroly vetejné spravy. Neza-
vislé spravni senaty tvofi vedle Spravniho soudniho dvora nepostradatelnou
soucast systému kontroly vetejné spravy. Ac¢koliv nemaji charakter soudniho
organu, spliuji nezavislé spravni senaty kritéria pro nezavisly tribunal dle ¢l.
6 Evropské timluvy o ochrané lidskych prav.

Prestoze bylo ziizeni nezavislych spravnich senati v roce 1991 spojeno
se skepticismem a pochybami, ziskali se nezavislé spravni senaty za témé&f
dvacet let svého fungovani obecny respekt a uznani. Tuto skute¢nost je moz-

Grundriss. 3. Auflage. Wien: WUV Universitétsverlag, 2005. s. 321.
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né ilustrovat na poctu spolkovych i zemskych zakond, které zakotvuji kom-
petence nezavislych spravnich senatli v fad¢ riznych oblasti vefejné spravy.

212



Special Feature Of Legal Protection In Austria:
Independent Administrative Senats

Veronika Tomoszkova

Introduction

Independent administrative senates (unabhdngige Verwaltungssenate)
and their establishment is anticipated by the Austrian constitution (Bundes-
Verfassungsgesetz, hereinafter ,,B-VG*) since 1988. The main purpose of the
1988 B-VG amendment was to create administrative bodies fulfilling requi-
rements of Article 6 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter “Convention”)." Until that
moment, the Austria had a reservation to Article 5 of the Convention which
had been concerned with a right to liberty and security.? Within the scope of
administrative sentencing, even administrative bodies could have imposed
a sentence of confinement though they had not the nature of independent and
impartial tribunal as mentioned in the Article 6 of the Convention.

Actually, independent administrative senates have been established with
effect from 1% January 1991 by individual states’ laws on independent admi-
nistrative senates. Thus, since 1991, there is one independent administrative
senate in operation in each federal state.

Even though there was a rather sceptical atmosphere in the time of the
constitution of the independent administrative senates regarding the scope of
their subject competency, nowadays, almost 20 years after their constitution,
independent administrative senates have wide competencies in a number of
different areas. More than forty federal acts and further tens of federal states’
acts are impacted by their sphere of action.?

1 MAYER, Heinz. Bundes-Verfassungsrecht. 4. Auflage. Wien: Manz, 2007. p.
421.

2 HENGSTSCHAGER, Johannes. Verwaltungsverfahrensrecht. Ein systematischer
Grundriss. 3. Auflage. Wien: WUV Universitétsverlag, 2005. p. 312.

3 For further information on the scope of competency, see official website of
Austrian independent senates: www.uvs.at.
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Constitutional Grounds

Accordingly to the Article 129 B-VG, legality of public administration
is secured by the Administrative Court in Vienna and newly from 1% July
2008 also by the Asylum Court (Asylgerichtshof) which substituted original
independent asylum senates (unabhdngige Asylsenaten), independent admi-
nistrative senates are also called on.

In comparison to the Administrative Court, independent administrative
senates are not authorised to secure the legality of an entire public administra-
tion, as mentioned in general clause of Article 129 B-VG, their competencies
are explicitly regulated in Article 129a B-VG. Compared to Administrative
Court, independent administrative senates have an authority to decide upon
all legal and factual aspects of a given case.*

Provision of Article 129a B-VG provides that independent administrative
bodies decide after all the possible preceding instances are spent:

e in misdemeanour proceedings (Verwaltungsiibertretung), with the
exception of federal finance offences,

e on complaints of persons who claim they have been injured by
the execution of direct, decisive and enforcement authority of an
administrative body (direct action of public authority) with the exception
of federal finance offences,

e in other matters referred by a federal or state’s act,

e on inaction complaints in the proceeding stated above in No.l and 2.

If not provided in B-VG otherwise, independent administrative senates
as well as ordinary courts are not allowed to examine the legality of properly
published laws.’ If the independent administrative senate has doubts as to
the legality of a regulation (Verordnung) or the constitutionality of an act, it is
obliged to submit a proposal for abrogation of such law to the Constitutional
Court.

Organization of Independent Administrative Senats

From the organizational point of view, independent administrative sena-
tes are state administration bodies accountable to the respective state gover-
4 MAYER, Heinz. Bundes-Verfassungsrecht. 4. Auflage. Wien: Manz, 2007. p.

421.
5 Ibid. at 426.
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nment. Independent administrative senates exercise their competency in the
area of federal administration or in the area of state administration and they
may also be called on to decide certain matters in the area of municipal au-
tonomy.®

Although Article 129b (6) B-VG provides that states would regulate the
organization of independent administrative senates and the service relation of
its members by a special statute, this states’ authority is nevertheless limited
by B-VG in several aspects:

e composition of independent administrative senates,

e appointing and dismissing independent administrative senate members,
e qualification and incompatibility of appointments,

e monocratic and collegiate decision-making,

e independence and rigid agenda division.

B-VG states that independent administrative senates consist of Chairman,
Deputy Chairman and a necessary number of other members. Number of
members of independent administrative senate varies in each of the federal
states from 7 members in the state of Burgenland to 32 members in Lower
Austria (Niederosterreich).

All the members of independent administrative senate are appointed by
a state government (Landesregierung) for a minimum of six years long term.
However, in the majority of states, members of independent administrative
senates are appointed for life. In respect to the fact that independent adminis-
trative senates also decide in federal matters, at least a quarter of members
must come from the Federation state service.

Members of independent administrative senates are state officials. As set
out in Article 129b (4) B-VG, they are required to be legally educated. Mini-
mum qualification requirement is thus receiving a law degree.” Several states
further require least way a 5 years long practise.® More qualification require-
ments for the position of a member of independent administrative senate may
be given in state laws.

Minimal incompatibility conditions are also set out at the constitutional
level. During the period of their appointment, members of independent admi-

6 Ibid. at 422.

7 Ibid. at 428.

8 SCHMIED, Gero. Die unabhingige Verwaltungssenate im Gefiige der
osterreichischen Rechtsordnung. In: International and Comparative Law Review
No. 13/2005. s. 35.
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nistrative senates are not allowed to devote themselves to any other activity
which may impeach their independence. This restriction is connected not only
with other official activity but also with any different secondary activity.’
Appointment of the independent administrative senate member expires
upon death of the member or after the appointment period lapses. Article
129b (3) B-VG says that members of the independent administrative senate
may be dismissed from their appointment only in the cases provided by law
and on the grounds of plenary independent administrative senate decision. '
According to 129b (5) B-VG and in connection with Article 67a (1)
AVG, one member of the independent administrative senate or three mem-
bers chambers decide. If not provided otherwise by a state law, one member
decides. When independent administrative senate decides in the first instan-
ce then three members chambers rule on complaints. Chambers also decide
upon devolution motions, appeals against State-Governor, state government,
collegiate bodies and other administrative bodies with all-state district of
administration or against decisions of state government and state minister.
Three member chambers also rule upon revision or issuing of preliminary
measures within the framework of assigning excess public procurement."
Particular matters which are to be dealt with and decided by independent
administrative senates, are assigned to its individual members in accordance
with a fixed spread over compiled for a specific period of time set in respe-
ctive state laws. The matter which has already been assigned to an individual
member of the independent administrative senate may only be withdrawn by
a decision of the independent administrative senate chairman based on an
impediment to the execution of an appointment (Art 129b (2) B-VGQ).

Proceedings before Independent Administrative Senats

As indicated above, constitutional foundations of operation and activities
of independent administrative senates are to be found in B-VG, specifically in
Articles 129a and 129b. In respect to the provision of Article I (2) No. 2 of in-
troductory act to the laws on administrative proceedings (Einfiihrungsgesetz

9 MAYER, Heinz. Bundes-Verfassungsrecht. 4. Auflage. Wien: Manz, 2007. p.
428.

10 SCHMIED, Gero. Die unabhidngige Verwaltungssenate im Gefiige der
osterreichischen Rechtsordnung. In: International and Comparative Law Review
No. 13/2005. p. 35.

11 HENGSTSCHAGER, Johannes. Verwaltungsverfahrensrecht. Ein systematischer
Grundriss. 3. Auflage. Wien: WUV Universitétsverlag, 2005. p. 317.
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zu den Verwaltungsverfahrensgesetzen, EGVG)'2, legal regulation given in
the Act on general administrative proceeding (4/lgemeines Verwaltungsver-
fahrensgesetz, hereinafter ,,AVG*)" and in the Act on administrative senten-
cing (Verwaltungsstrafgesetz, hereinafter ,,VStG“)!* will be applied to the
proceedings before independent administrative senates.

The question of competency disputes between independent administra-
tive senates is somewhat troublesome in relation to the legal regulation of
a proceeding before them. Independent administrative senates have no super-
ior body that might decide the competency conflict. The only solution is the
agreement of independent administrative senates in question. If the agree-
ment as to the competency of one of them is not reached, then the situation
must be resolved by possible legal steps, e. g. by a complaint to the courts of
public law. If inaction occurs, a complaint against inaction may be submitted
to the Administrative Court (Art. 132 B-VG).

Parties to the proceedings before an independent administrative senate
are parties to the administrative proceeding accordingly to Art. 8 AVG and
respective administrative body. Parties to the administrative proceeding in
the sense of Art. 8 AVG are persons who demand the administrative body
to carry out certain activity or the persons involved with an activity of an
administrative body, if they are legally entitled or interested in that particular
matter. In the appellate proceeding, respective administrative body is a body
which issued the appealed first instance decision. In the proceeding on the
complaint against execution of coercive authority, respective administrative
body is the body which executed or imposed the execution and in the motion
for devolution proceeding, it is the inferior administrative body.'> Represen-
tation by an attorney is not compulsory in the proceedings before the inde-
pendent administrative senates.

In principle, the decision of an independent administrative senate is re-
turned upon oral hearing. Independent administrative senate must conduct
an oral hearing if the parties require so or if the independent administrative
senate deems that necessary (Art. 67d (1) AVG). Respectively to the requi-
rement of Article 6 of the Convention demanding that everyone is entitled to

12 Einflihrungsgesetz zu den Verwaltungsverfahrensgesetzen 2008 — EGVG ze dne
1.7.2008 BGBI. I Nr. 87/2008 (WV).

13 Allgemeines Verwaltungsverfahrensgesetz 1991 — AVG of 1. 2. 1991 BGBI. Nr.
51/1991.

14 Verwaltungsstrafsgesetz 1991 — VStG of 1. 2. 1991 BGBI. Nr. 52/1991.

15 HENGSTSCHAGER, Johannes. Verwaltungsverfahrensrecht. Ein systematischer
Grundriss. 3. Auflage. Wien: WUV Universitétsverlag, 2005. p. 320.
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a public hearing, even an oral hearing before an independent administrative
senate must be public.!® Decision may only be given by those members of the
independent administrative senate who were present at oral hearings of the
matter. Oral hearings have to be repeated at the change of the chamber (Art.
671 (1) AVG).

Misdemeanor Proceedings

Independent administrative senates operate as an appeal instance in the
misdemeanour proceedings (Art. 51 (1) VStG). It is possible to appeal to the
independent administrative senate against any decision given on the basis
of VStG, i.e. merits decisions or procedural decisions and even punishment
execution decisions.'’

In the appellate proceedings, competency is given to the independent ad-
ministrative body operative in the administrative district, i.e. a federal state
where the seat of an administrative body which issued the appealed decision,
lies. (Art. 51 (1) VStG).

Possibility to appeal decisions returned in misdemeanour proceedings is
given to all the parties of the first instance proceedings, i.e. defendant, legi-
timate representative of a minor, plaintiff (Privatanklager, only against the
discontinuance of proceedings decision)'®, jointly guaranteeing corporations
and entrepreneurs, person participating in an insolvency (if the insolvency
announcement involved the rights of such person), private participant (Pri-
vatbeteiligte, against procedural decisions involving this person)'® and ad-
ministrative bodies authorized to submit an appeal under VStG. Waiving the
appeal is admissible only after the announcement of first instance decision.?
Defendant cannot waive the appeal during seizure.

Parties of the appellate proceedings consist of all the persons and admi-
nistrative bodies who used their right of appeal and furthermore, all the per-
sons who participate on the matter because of their legal entitlement or inte-
rest, respective administrative body whose decision is being appealed and all

16 Ibid. at 324.

17 1bid. at 526.

18 It concerns a person who is injured by the regulatory offence and filed a motion
for punishment of a committed regulatory offence (s 56 (2) VStG). /bid. at 561-
562.

19 It concerns a person whose private rights have been decided upon in the first
instance of regulatory offence proceedings (s. 57 (1) VStG). /bid. at 563.

20 Constitutional Court decision (V{Slg 7432/1974). Ibid. at 528.
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the persons and institutions who are allowed to participate on the proceeding
before an independent administrative senate on the grounds of special laws.

An appeal may be submitted in a written form or orally into protocol. It
is necessary to submit an appeal to the first instance body within a period of
two weeks from the announcement of first instance decision. Deadline is also
kept in case the appeal is directly submitted to an independent administrative
senate (Art. 63 (5) AVG).

If the appeal is submitted solely by a defendant or in the favour of a de-
fendant then the provision of Art. 51 (6) VStG provides the stoppage of refor-
matio in peius. Legal certainty of a defendant is secured by means of the rule
set out in the provision of Art. 51 (7) VStG. On grounds of this provision, in-
dependent administrative senates have to decide on the appeal within the pe-
riod of 15 months from its submission to the administrative body of the first
instance. If that does not happen, effectiveness of the first instance decision
expires and it is necessary to stop the proceeding. However, this protection
from inaction may only come into consideration, if only the defendant has the
right to appeal and used it against the first instance decision. Hence, it doesn’t
apply as to the procedural decisions.?!

If the defendant is not capable of bearing the costs of defence without any
harm to him or the family he supports then independent administrative senate
shall decide on an attorney assignment (Art. 51a VStG). The prerequisite is
that a defendant asks for an attorney in the same period as provided for an
appeal and does so orally or in writing. When an independent administrative
senate decides on the necessity of an attorney assignment, it announces this
decision to the locally competent committee of the bar association and asks
for appointment of an attorney.

If a confinement sentence or a monetary sentence in the amount excee-
ding € 2000 is ruled upon and these decisions are appealed against, the three
member chamber decides. In less serious cases, only one member of an inde-
pendent administrative senate decides (Art. 51c VStG).

Public oral hearings take place when an appeal against decision in mis-
demeanour proceedings is submitted. Only in the cases enumerated by law,
an independent administrative body may refrain from the public oral hearing
(Art. 51e (2), (3) VStG). Parties to the proceedings must receive the invita-
tion to the public oral hearings at least two weeks before it is held (Art. Sle
(6) VStG).

21 Ibid. at 531.
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Specificity of proceedings on a complaint against direct action
of public authority

As mentioned above, among others, independent administrative senates
decide on complaints against execution of direct, decisive and enforcement
authority of an administrative body (Beschwerden wegen der Ausiibung un-
mittelbarer verwaltungsbehordlicher Befehls- und Zwangsgewalt) in other
words, complaints against direct action of public authority. Specificities of
procedure on these complaints are governed in the provision of Art. 67c
AVG.

It follows from the case law of the Constitutional Court those direct acti-
ons of public authority which might be complained of are:

e arrest and consequent seizure of a person, if court order or execution of
a decision is not concerned,?

e apprehension without a court decision,?

e towing away of a motor vehicle,?*

e abuse of power against persons or property,*

e house search,?

e blood taking for the purposes of determining the level of alcohol present

in blood of an unconscious person, >’ or

e ecrasure from the elector’s list.®
Active legitimacy to submit a complaint against direct action of public au-
thority is given to the person claiming his rights were injured by the realizati-
on of a direct action of public authority and this injury is in the least real.?
The complaint against direct action of public authority must be submitted
within the period of 6 weeks from the moment when complainant found out

22 Constitutional Court decision of 26. 9. 1986 (V{Slg 10.982/1986).

23 Constitutional Court decision (VfSlg 4548/1963).

24  Constitutional Court decision (V{Slg 7924/1976).

25 Constitutional Court decision of 25. 9. 1989 (V{Slg 12.122/1989).

26 Constitutional Court decision of 30. 6. 1990 (V{Slg 12.423/1990).

27 Constitutional Court decision of 6. 12. 1988 (V{Slg 11.923/1988).

28 Constitutional Court decision of 26. 6. 1980 (V{Slg 8867/1980).

29 Constitutional Courtdecisionof27.1.1987f.No.86/04/0239. HENGSTSCHAGER,
Johannes. Verwaltungsverfahrensrecht. Ein systematischer Grundriss. 3. Auflage.
Wien: WUV Universititsverlag, 2005. p. 321.
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about the execution of direct action of public authority. If the existence of di-
rect action of public authority is an obstacle for the complainant from submit-
ting the complaint (e.g. in case of an apprehension), the 6 weeks period for
submission of the complaint starts in the moment when the obstacle falls off
(Art. 67¢ (1) AVG). Complaint is submitted to the independent administrative
senate in whose district the direct action of public authority occurred.

Provision of Art. 67c (2) AVG sets the essentials of a complaint against
direct action of public authority, they are:

e identification of a direct action of public authority complained of,

e identification of a body which imposed the realization of direct action of
public authority,

e facts of the case,

e grounds for the unlawfulness of direct action of public authority,

e cvidence of submitting the complaint in time, or.

e motion for proclaiming the direct action of public authority as unlawful

e motion for recovering costs and damages

Independent administrative senate may reject the complaint against direct
action of public authority if it is submitted late, if the complainant is not
actively legitimated for its submission, the action complained of cannot be
qualified as direct action of public authority or of the complaint was not sup-
plemented in a given period of time. Independent administrative senate may
also deny the complaint if it is unjustified or it may grant the complaint and
proclaim the direct action of public authority complained of as unlawful.

Conclusion

In Austria specific system of administrative justice evolved. Independent
administrative senats form together with Federal Administrative Court an in-
dispensable part of public administration’s control in Austria. Despite the fact
that indenpendet administrative senats are not judicial bodies they fulfill the
definition of “tribunal” set by the Art. 6 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms.

Although the establishment of independent administrative senats in 1991
was connected with scepticism and doubts they have gained general respect
and recognition over the past almost 20 years of their functioning. This fact is
illustrated by the number of both national and federal laws which set up the
competence of indendent administrative senats in different fields of public
administration.
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