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Devolution as an Impetus for Reform?
The Case of the Scottish Ombudsman

Robert Zbiral

1 Introduction

One popular saying in relation to ombudsmen is that their main objective is
to drive themselves out of business. They wish to reach such an improvement in
public administration performance that maladministration would become an unk-
nown word, and even if any complaints are submitted, they are resolved quickly
and fairly by the public authorities themselves. However, such a vision is probab-
ly not going to materialise in the foreseeable future, thus the ombudsmen will re-
main an integral part of the fight against improper behaviour of public servants.

The main objective of this article is to analyse the office of ombudsman in
Scotland. Britain has a long history of ombudsmen, but at the same time the sys-
tem shows certain anomalies in comparison to traditional continental models.
However, at the end of 1990s a process of constitutional changes started in Bri-
tain that brought autonomy in selected matters to Scotland, Wales and Northern
Ireland. One of the features of these shifts was the opportunity to establish new
ombudsman’s structures in the abovementioned countries; among them the posi-
tion of Scotland was prominent. Along other issues, we would like to answer
primarily the following questions on the case of the Scottish ombudsman: Did
the drafters opted for a British or a continental model? On what grounds? How
successful has the completely new office been? Is there any wider impact of
the Scottish experience on other parts of Britain or even other states? These are
important research questions that are worthy to be answered. It is true that the
administrative system in Britain (including Scotland) is somewhat different from
the central European model, but many aspects of the ombudsman’s operations are
transferable across any system or country.

This article is divided into five sections (including the conclusion): The first
section briefly presents the British ombudsmen system and its special charac-
teristics; the second introduces us to the process of devolution and its impact
on ombudsmen in Scotland. Legislation required the Scottish Executive to pre-



pare a new body that would deal with complaints; the basic features of the body
were widely discussed in a public consultation procedure, whose main points we
analyse. The third part describes the form the new ombudsman received and the
responsibilities and power s/he exercises. The next to last section explores the
first five years of the Scottish ombudsman’s work, not only through a statistical
overview, but also by analysing the most problematic aspects that have come up
during their actions. The conclusion attempts to complete the circle from section
one, evaluates the Scottish reform and links it to the wider British environment.

The text is based predominantly on documents from the Scottish ombudsman,
Scottish Executive and Parliament and their research bodies. All these sources
are available on the Internet. The website of an organization called “Scottish
Ombudsman Watch” was very helpful, which publishes alternative (read critical
or concealed) information about the ombudsman’s operation. Available scientific
literature is limited, the only exception being short articles written by Mary Sene-
viratne, Mark Elliot and Richard Kirkham, who wrote specifically on the topic
of devolved ombudsmanry.! Other academic sources had mainly corroborative
value.

2 The Ombudsman’s System in the United Kingdom prior to Devolution

It is a well-known fact that ombudsman is an institution originally coming
from the Scandinavian countries, but since its inception in the 19" century, it
has become an integral part of the constitutional set-up in many countries of the
world. In each state the position and powers of ombudsman is slightly different as
it reflects the cultural, political and mainly legal features of that country.> Howe-
ver, in almost all cases the primary goal remains the same--to investigate com-
plaints and protect the complainants against wrongful behaviour of the public
authorities.

1 For the bibliographical information see the relevant citations.

2 Very brief review of ombudsmen’s functions in selected countries of the world is given
by Sladecek, Vladimir, 2002. Ombudsman a jeho role pfi ochrané prav. IN: Postaveni
a role ombudsmana v demokratické spolecnosti. Brno: Masarykovo univerzita, s. 9-15;
for 24 country studies in more detail see relevant chapters in Gregory, Roy and Philip
Giddins (eds), 2000. Righting Wrongs: The Ombudsman in Six Continents. Amster-
dam: IOS Press.



The United Kingdom has had a long tradition of ombudsmen that goes back
to 1960s. In their typical way, the British decided to use a modified version of
ombudsman’s structure and competences, some research even claims that the Bri-
tish approach forms one of the two basic models.* By the mid 1960s the British
politicians began to realize that the citizens did not have sufficient powers against
an expanding government. After a long preparatory phase, the Parliament opted
for ombudsman as the possible remedy to the situation and in 1967 the Parlia-
mentary Commissioner for Administration Act was adopted. The post of Parlia-
mentary Commissioner for Administration (PCA) was established, but s/he had
to face important limitations, as the Act’s drafters feared that the institution might
undermine the prominent role of Parliament in the British system. The main inno-
vation was the introduction of the filter, which allows the complainants to submit
their complaints only through a Member of Parliament. Also in other aspects the
PCA had a very conservative and restrictive design, for example the remit of the
PCA was defined positively by listing all bodies falling under his jurisdiction
instead of the other way round approach. The PCA had to publish a report after
each investigation, which lead to delays. On the other hand there was a certain
in-built flexibility.*

The PCA and the ombudsmen’ sector in Britain underwent various important
changes since its establishment. The major development was the introduction of
additional specialised ombudsmen for other public areas, namely health service
and local government.® Three local ombudsmen operated in England, an additi-
onal two were responsible for local authorities in Scotland and Wales, and there
was one health ombudsman for each country. Northern Ireland has had its own
arrangements since 1969 with two separate ombudsmen.® In all of these speciali-
3 The second model is Scandinavian. See Sladecek 2000, p. 9.

4 For the detailed information on the development, functions and problems of PCA see
Kirkham, Richard, 2007. The Parliamentary Ombudsman: Withstanding the Test of
Time. 4" Report Session 2006-2007. HC 421, p. 5-14.

5 The posts were established by the National Health Service Reorganisation Act 1973
and the Local Government Act 1974; for recent discussion of the local ombudsmen see
Skulova, Sona, 1996. Nékolik poznamek k instituci ombudsmana pro mistni spravu ve
Velké Britanii. Casopis pro pravni védu a praxi, vol. 4, no. 2, p. 248-258.

6 See Kirkham, Richard, 2005. The Ombudsmen of Northern Ireland, Scotland and
Wales. Journal of Social Welfare and Family Law, vol. 27, no. 1, p. 81-84.



zed cases the obligations that applied to the PCA (filter, compulsory reports) were
not used.” Despite the fact that the ombudsmen were legally distinct bodies, some
of them were personally integrated, namely one person always held the position
of PCA and health ombudsmen in all parts of Britain together. The ombudsmen
sector resembled a complicated web of mutually connected, but at the same time
independent offices, which made it hard to use for citizens. The other noticeable
aspect had been the growing scrutiny of the ombudsmen not only by the public,
but also by the courts. By 1994 the courts decided they already had the jurisdicti-
on to review the decisions of the PCA,® so far the judicial system has upheld one
action against the PCA’s action.’

3 Devolution and the Guarantee of Protection against Malad-
ministration (Review of the Debate)

General elections in 1997 brought an end to a long reign of the Conservati-
ve Party and resulted in enormous changes to the United Kingdom. One of the
flagship goals of the new Labour government under Tony Blair was to provide
autonomy to other countries of Britain: Scotland, Wales and Northern Ireland.
This process is called devolution and means that selected competences are trans-
ferred from the central (British) level to the countries’ level and are exercised
through regional assemblies and governments. However, devolution is not a full
federalization, because England, as one of the UK countries, does not have its
own assembly or government and each of the three “autonomous” countries have
different amounts of their own (devolved) competences.' The powers that remain
at the central level are labelled as “reserved.”

7  The fourth branch (apart from PCA, health ombudsmen and local authorities ombuds-
men) was housing ombudsmen.

8 R v Parliamentary Commissioner for Administration, ex parte Dyer [1994] 1 WLR
621; the decisions of local government ombudsman could be review already from
1979, see R v Local Commissioner for Administration for the North and East Area of
England, ex p Bradford City Council [1979] QB 287.

9 R v Parliamentary Commissioner for Administration, ex parte Balchin [1997] JPL
917; for a commentary see Giddings, Philip, 2000. Ex p. Balchin: findings of malad-
ministration and injustice. Public Law, vol. 44, no. 2, p. 201-207.

10 In light of this the whole process is often described as asymmetric devolution.
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In Scotland the citizens voted in favour of devolution in a referendum in 1997
and the following year the British Parliament adopted the 1998 Scotland Act,
which served as a framework for the devolution process in Scotland. In 1999 the
first elections to the Scottish Parliament were held and the Scottish Executive was
formed. From the three-abovementioned parts of Britain, Scotland is the one with
the highest degree of autonomy. Local parliament even has a right to influence
(although only by a small margin) the level of taxation. Since the start of devolu-
tion, three regional elections were already held in Scotland, the last ones in 2007.
It might be said that generally speaking devolution, at least in Scotland, has been
considered a success story. "

The process of devolution had to have an impact in the area of complaints
against maladministration, because a new level of governance was created which
could not fall under the auspices of either the PCA or the local authorities ombud-
sman in Scotland. Legislation required the Scottish Parliament to make a provi-
sion for investigation of complaints in the post-devolution environment.'? But
before that was done, transitional arrangements applied. Since the 1% of July
1999 the following system has operated in Scotland.'® The New office of Scottish
Parliamentary Commissioner for Administration was created that has the power
to investigate the actions of devolved public authorities including the Scottish
Executive, Administration and Parliament.'* A complainant had to make his com-
plaint through a Member of the Scottish Parliament. The person holding the office
was appointed by Her Majesty the Queen with no interference of the Scottish
Parliament and, in practice, the post was executed by the same individual as the
PCA. Only 81 cases were put forward between 1999 and 2001." The health ser-
vice ombudsman and local authorities ombudsman continued to perform their
functions similarly to the pre-devolution situation, only the former reported to

11 Itis not an aim of this article to evaluate devolution as such, for preliminary evaluation
see Bromley, Catherine (ed), 2006. Has Devolution Delivered? Edinburgh: Edinburgh
University Press.

12 See Section 91 of the Scotland Act 1998.

13 See Scotland Act Order 1999, Transitory and Transitional Provision- Complaints of
Administration (S.1. 1999/1351).

14 The full list of bodies that could be investigated was given in Annex B of the Order.

15 Scottish Parliament, 2001. Scottish Public Sector Ombudsman Bill. Research Paper no. 01-22,p. 11.

9



the Scottish Parliament. The PCA was still responsible for complaints in reserved

(non-devolved) matters.

The Scottish Executive soon started to actively work on a permanent solution
requested in the 1998 Scotland Act and invited the relevant actors to participate
in a wide consultation process. In October 2000 it published a document called
“Modernizing the Complaints System: Consultation on Public Sector Ombuds-
men in Scotland,”'® which was engineered as the first step in identification of
the key issues in the whole process. The paper was distributed to more than 800
organizations and individuals with special interest in the area. Based on the first
report and received comments, a second consultation document was prepared and
released in July 2001 by the Executive entitled “A Modern Complaints System,”!’
with more detailed proposals. It was again sent to the same entities as before and
responses were analysed in order to issue the final proposal of the bill. During
the open consultation process, various aspects of the nature of the ombudsmen’
operation in Scotland were discussed in detail.!* In the remainder of this section
we present the main points of the debate, because they could also have a wider
impact on the situation in the United Kingdom and perhaps also in other parts of
Europe.

By far the most interesting issue at that time was the integration of the existing
specialized ombudsmen in Scotland into one system, the so-called ‘one-stop shop.’
This would mean an abandonment of one of the basic pillars of the British model
and an approximation of the continental type of the ombudsman office. The main
advantage of such a change is simplification of procedures, better accessibility
for the complainants and streamlining in terms of effectiveness and efficiency.
There were two options to structure the new office. The first one was the “college
16 Scottish Ministers, 2000. Modernizing the Complaints System: Consultation on Public

Sector Ombudsmen in Scotland. SE/2000/84.

17 Scottish Ministers, 2001. A Modern Complaints System: Consultation on Proposals for
Public Sector Ombudsmen in Scotland. SE/2001/139.

18 Apart from the two texts mentioned in footnotes no. 15 and no. 16, the debate is sum-
marized in Scottish Public Sector Ombudsman Bill: Report of consultation on the pro-
posals. Available from http://www.scotland.gov.uk/Resource/Doc/159134/0043282.
pdf (visited on 1st November 2007); analysis is provided by Seneviratne, Mary, 2002.

‘Joining up’ the Scottish Ombudsmen. Journal of Social Welfare and Family Law, vol.
24, no. 1, p. 89-98.
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system,” under which specialized ombudsmen would be retained, but they would
operate under one common umbrella in terms of offices, staff and resources.' The
second option was one ombudsman responsible for all sectors. The one-stop solu-
tion was widely supported in the consultation. Only some entities expressed the
worries that this could result in a loss of specialist knowledge and expertise the
ombudsmen had accumulated over time and also that the transformation of many
existing offices into one could be problematic and painful. Still the prevalent view
was that the advantages of one-stop prevailed over its disadvantages.

If the one-stop system was to be successful, it was essential that the new
ombudsman keep all the powers and responsibilities of the individual ombud-
smen. Not all of them concentrated only on investigations of maladministration,
e.g., the health ombudsman was able to check the quality and appropriateness of
the service. It was generally rejected that the ombudsman should have the powers
to investigate discretionary decisions, as it does not comply with the division of
powers if an appointed official could also question decisions of elected represen-
tatives. Several proposals suggested the ombudsman should have the opportunity
to review manifestly unreasonable decisions or the process of staff appointments
in local government.?

Even more controversial in the consultations was the attitude to the definition
and scope of ombudsman’s remit. Numerous subjects argued that at that time the
valid practice of listing positively the bodies within the jurisdiction of the ombud-
smen is too restraining and should be replaced by the list of bodies excluded from
jurisdiction and consequently automatic presumption of non-listed bodies as tho-
se within the remit. This could be combined with a general definition of the term
“public authority.” Opponents argued that generality in this case is at the expense
of clarity and the complainants would not be sure of what actually is within the
remit of ombudsman.

The procedure for submitting complaints was another focal point in the con-
sultation process. The obligation to submit complaints through the Members of

19 The idea of college system was proposed also for England in the Collcutt Report (Col-
Icut, Philips and Mary Hourihan, 2000. Review of the Public Sector Ombudsman in
England. 4 Report by the Cabinet Office.); see also section six of this article.

20 The ombudsman in Northern Ireland has the power to investigate the personnel mat-
ters. See Kirkham 2005, p. 81-82.
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the Scottish Parliament was heavily criticized by the majority of participants.
They argued that this British tradition did not serve its function of filtering useless
complaints anymore and only created an unnecessary hurdle for complainants
and leave them at mercy of their deputies.?' It also has to be kept in mind that the
filter was previously applied only to one of the specialist ombudsmen (SPCA),
which was planned to be replaced by the one-stop system. Opponents claimed the
filter contributes to reducing the workload of ombudsman or that the Members of
Parliament could advise the complainant how to structure the complaint and if it
was worthy to pursue it at all. Finally the filter was defended as the expression of
the constitutional responsibility of Scottish Parliament to the citizens and cited as
a factor that contributed to certain control of the ombudsman.

Serious considerations were dedicated to the thought that ombudsman might
have the opportunity to initiate the investigation. This move could reduce the ove-
rall number of cases with manifest maladministration in the society in which there
was no complaint from the affected individuals. There is even a chance that the
public authorities would behave more responsibly if such power were enacted.
The majority of participants however argued against such a right, because it might
distract the ombudsman from its primary goal of solving individual complaints
and s/he might prefer to look for medially popular cases.

Finally the questions of dissemination of information about the investigation
and enforcement of its outcomes were discussed during the consultation. One
supported option was to keep the traditional approach and rely only on publica-
tion of reports (and therefore moral value of ombudsman actions), the other one
was to give the right of enforcement to the ombudsman, preferably the discretion
to submit a court order. The latter would be a strong step forward in assuring
compliance with the recommendation of the ombudsman, on the other hand, an
ombudsman, as an unelected person, should not decide on issues that are reserved
for the courts or fall under democratic political decision-making. The compro-
mise might be the opportunity to prepare a special report to the Parliament and
Executive if his/her recommendation was not followed; these organs have the
powers to rectify the problem. It has to be noted that the 40 year experience of
21 For a discussion of the pros and cons of the filter in general see Elliot, Mark, 2006.

Asymmetric devolution and ombudsman reform in England. Public Law, vol. 50, no.
1, p. 91-92.
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the PCA in Britain has confirmed the viability of such a system as only once has
the recommendation not been remedied by the House of Commons.??

Although only a limited number of subjects invited by the Scottish Executive
actually participated in the consultation process, its outcome was successful and
many comments were implemented into the final proposal.?® In November 2001, a
text of a proposal entitled “Scottish Public Sector Ombudsman Bill” was introdu-
ced to the Scottish Parliament with accompanying Explanatory Notes and Policy
Memorandum.?* After that it was discussed in committees of the Parliament, but
its content had not been amended profoundly from the original proposal, only the
name of it changed to “Scottish Public Services Ombudsman Bill.” On the 21*
of March 2002 the SPSO Bill was adopted by the Parliament and the following
month it received Royal Assent.

4 Institutional Framework of the Scottish Public Services
Ombudsman?®

The SPSO Act established the Scottish Public Services Ombudsman (SPSO)
to deal with complaints that had been dealt with before by the Scottish Parlia-
mentary Commissioner for Administration, Scottish health service ombudsman,
Scottish local authorities ombudsman and Scottish housing sector ombudsman.
These posts were abolished.

22 The only case was the recent decision of the PCA in Wartime Detainees Pensions, for
detailed analysis of the outcome and the subsequent process and their consequences
see Kirkham, Richard, 2006. Challenging the Authority of the Ombudsman: The Par-
liamentary Ombudsman’s Special Report on Wartime Detainees. Modern Law Review,
vol. 69, no. 5, p. 792-818.

23 The analysis of two consultation documents confirms that the only view supported by
the majority and actually not implemented in the final proposal was the negative defini-
tion of the ombudsman remit.

24 The text of the proposal is available at http://www.scottish.parliament.uk/business/
bills/billsPassed/b43s1.pdf (visited on 7th November 2007).

25 Apart from the text of the SPSO Act, this section is based on Scottish Public Services
Ombudsman Act 2002 (asp 11): Explanatory Notes. Available at http://www.england-
legislation.hmso.gov.uk/legislation/scotland/en2002/aspen_20020011 en.pdf (visited
on 15th November 2007).
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The SPSO is nominated by the Scottish Parliament and appointed by Her Ma-
jesty the Queen. The office is held for a maximum period of five years and no
more than for two consecutive terms, unless the public interest demands a third
term. At the age of 65 the SPSO has to retire. There is a maximum of three depu-
ties in the office, who are responsible for certain parts of the business; it is up to
the SPSO to distribute the responsibilities among them.?® The independent posi-
tion of the SPSO is clearly determined including the provisions about his/her pay
and pension. The office is financed by the Scottish Parliament and the execution
of the budget is audited every year, the management structure of the office is not
set out in the Act and is therefore within discretion of the SPSO.

The new office brings together the functions of the four specialized ombud-
smen. Investigation of maladministration is at the core of her competences (see
also below), but in selected areas (mainly health sector, but not limited to) s/he
could also investigate the failure to provide service or failure in a service. In the
end the drafters opted for a solution that only the complaints related to the bodies
specified in the list are permissible (Section 3 and schedule 2 of the Act), at the
same time there is a list of bodies excluded from investigation (Section 7 of the
Act).”” In comparison to other parts of Britain, the SPSO received broader juris-
diction, for example complaints related to Mental Welfare Commission or public
development agencies. Since the adoption of the Act, the remit has already been
extended further (see below). Of course, the authorities exercising only the reser-
ved matters fall outside the jurisdiction of the SPSO.

The objective of the Act is to make the submission of the complaint as easy
as possible. The filter was removed so all complaints are addressed directly to
the SPSO, while the members of the Scottish Parliament may still submit the
complaint on behalf of their constituents, but only with their consent. In special
circumstances it is possible to make complaint orally or electronically, but the-
se are only exceptions and have to be followed later in written form. Only the
complaints submitted within one year after the complainant became aware of the
grievance are eligible. An interesting compromise was adopted on the power to

26 It was expected that the deputies would retain the specialist knowledge in the areas
previously controlled by the ombudsmen (health, public affairs, local matters) and
make up for the college system.

27 In order to facilitate flexibility, these lists could be amended by subordinate legislation.

14



initiate an investigation. The core of ombudsman’s work remains the investigati-
on of individual complaints, but there is a provision in the Act that allows public
authorities to submit a complaint on behalf of the aggrieved individual even if
s/he did not complain him/herself. Before this step, the authorities have to use all
other means to solve the problem. A concrete example where the provision could
be used would be a situation where there is strong criticism in the society about
maladministration in a certain case, but there is either no affected individual or an
individual with no desire or capability to submit a complaint. Another possibility
to rectify maladministration found by ombudsman during the course of another
investigation is to share information with other subjects (e.g. auditors) that could
solve the problem.

The investigation process itself is not described in the Act and it is up to the
SPSO to establish the necessary guidelines and procedures. The SPSO has very
strong powers regarding the collection of information and all subjects have to
provide full cooperation in his/her investigation. The investigation will usually be
closed by publication of a report that is also to be available to the public, but the
report is not obligatory and therefore the cases could also be resolved informally.
The SPSO does not have any enforcement powers, the only tool is submission
of a special report to the Scottish Parliament if any injustice caused by maladmi-
nistration is not remedied by the public bodies. It is then up to the Parliament or
the Scottish Ministers to take the action. There is no provision guaranteeing the
appeal against the outcome of the investigation, only courts could decide if the
SPSO acts against the law (see below).

5 The Scottish Ombudsman Five Years After

The Act began to be implemented into practice relatively quickly and alrea-
dy in September 2002 the Scottish Parliament nominated former professor from
Edinburgh University, Alice Brown, as the SPSO and also agreed on her three
deputies. The office started its operations in October 2002. The first months were
dedicated mainly to the organizational building of the system and transformation
of personnel, resources and complaints from the previous ombudsmen. From the
beginning the SPSO’s main goal was to advertise its services to the citizens, as
the knowledge of her role or even existence was very low according to opinion

15



polls.” The SPSO therefore emphasized the importance of outreach, for example
all authorities falling under her remit had to inform citizens about the possibility
of complaints against their actions and advertising campaigns were taking place.
Yet it was not until 2004 that the office was able to really provide one-stop shop
service as only then it moved into one address and hired additional staff. Since
then the SPSO has developed into a full capacity body with 38 staff members, a
budget of almost three million pounds in 2007 and planned to expand to 45 in
2008.%° During the winter of 2007 the process of renomination of Alice Brown
was initiated and the Scottish Parliament decided almost unanimously to con-
firm her in office for additional four years.’* Consequently Alice Brown asked the
Scottish Parliament to reconsider the structure of her office, she wanted to have
only two deputies with changed roles, in this the Parliament complied, but at the
same time it expressed its concerns about how these posts were filled by Brown
and the salaries offered for deputies.’! The impact of this affair on the reputation
of the institution remains to be seen. That the position of the SPSO is not yet fully
settled supports the debate in the Scottish Parliament in October 2007, when the
deputies discussed the conclusions of the Crerar report whose aim was to review
audit, inspection and complaints handling in Scotland. The Members of Parlia-
ment stated numerous arguments about the position, usefulness and effectiveness
of the SPSO.*

28 In 2001 only 42 percent of Scottish inhabitants heard about any ombudsmen and mea-
gre 8 percent of them would consider complaining through him. See SPSO, 2003.
Annual Report 2002/2003. Edinburgh: SPSO, p. 15.

29 Scottish Parliament, 2007. Report to Parliament: The Scottish Public Services Om-
budsman, points 7, 10.

30 113 deputies voted for, one against, three abstained. Results and debate available at
http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-
07/s0r0328-02.htm (visited on 16th November 2007). It means the second term of
Alice Brown will expire on 29 September 2011. The shortening of the term from five
to four years was recommended by the Procedures Committee.

31 The Scottish Parliament “the process bad practice, particularly given the nature of
the office and determined that the ombudsman be advised accordingly”. MacMahon,
Peter, 2007. Ombudsman has knuckles rapped over appointments of her deputies. The
Scotsman, 8" November 2007.

32 For the report, which deals also with role of the SPSO, see Crerar, Lorne, 2007. The
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Since 2003-2004 the SPSO office has been using a unified methodology, al-
though it nonetheless has slightly changed over time that allows the comparison
of its workload. The detailed statistics are presented below, an ombudsman also
records enquires that are represented mainly by informal requests for information
by phone or email, people are asking about the areas of responsibility of the SPSO
or preliminary review of their complaints. The majority of enquires is resolved
instantly, some of them are transformed into complaints, in many cases the staff
of the SPSO recommends other action if the problem is out of its remit. The total
number of enquires has more than quadrupled since the establishment of the of-
fice. Still, at the centre of the work is the investigation of complaints. Also here
we can notice significant growth in the received complaints, one reason could
be the improved knowledge about the existence of the ombudsman and a raising
awareness of the people about usefulness of her services, the second explanation
is the expansion of SPSO’s competences that took place in 2005 (see further). It is
yet to be seen if the rising workload does affect the effectiveness of ombudsman’s
actions.

Table 1: Workload of the SPSO

Year Enquiries Complaints Total
2006-2007 2386 1842 4228
2005-2006 1974 1724 3698
2004-2005 990 1387 2377
2003-2004 498 1293 1791

Source: SPSO Statistics. Available from http://www.spso.org.uk/includes/download.
php?id=631 (visited on 22" November 2007).

Table 2 breaks down the complaints according sectors. Clearly the cases related
to health services and local authorities dominate, the third pillar- devolved public
authorities, ranked at a distant third place. One-stop shop therefore has not contri-

Report of the Independent Review of Regulation, Audit, Inspection and Complaints
Handling of Public Services in Scotland. Edinburgh: The Scottish Government, es-
pecially p. 86-95; the debate in Parliament is available at http://www.scottish.parlia-
ment.uk/business/officialReports/meetingsParliament/or-07/sor1003-02.htm  (visited
on 15th November 2007).
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buted to significant changes in the composition of complaints, as before 2002 the
local authorities ombudsman in Scotland had the highest workload followed by
the health service ombudsman. On the other hand, the number of complaints to
the SPSO in 2006-2007 was higher than the total combined number of complaints
investigated by all individual ombudsmen before the adoption 2002 Act.

Table 2: Complaints Received by Sector (2006-2007)

Sector Complaints

Health 497
Housing Associations (Registered Social Landlords) 129
Local Authorities 1017
Scottish Executive and Devolved Administration 139
Scottish Further and Higher Education 50

Not defined 10

Total 1842

Source: SPSO Statistics. Available from http://www.spso.org.uk/includes/download.
php?id=631 (visited on 22" November 2007).

Finally from the statistical corner, Table 3 presents how the complaints were
resolved. Many complaints do not reach the stage of full investigation and are
labelled either as premature or out of jurisdiction. In these cases the only way to
improvement is better information about the powers and work of the SPSO, it
would be also useful if the complainants firstly use the tool of enquiries before
submitting complaints. About 20 percent of complaints undergo full investigati-
on, of these in the last period (2006-2007) approximately one half of them were
found to be at least partly justified. Relative to the amount of complaints, the heal-
th sector is the one most often affected by maladministration or failures in service.
There has been almost an exponential growth of upheld complaints (see Table 4),
but the SPSO’s official documents so far have not explained the trend, we could
only estimate that the main reason is a wider knowledge of the opportunities the
office provides and that more informed people are complaining.

Table 3: Outcome of the Closed Complaints (2006-2007)
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Sector
. Total
Health [Housingl LA | SEDA | SFHE | Other

'Withdrawn /
failed to provi-
de info before 58 5 88 10 3 1 165
investigation
Discontinued
before investiga- 78 12 99 21 1 0 211
tion
Outofjurisdic- |y | 59 | 191 | 48 8 9 357
tion
Premature 81 96 509 55 17 0 758
'Withdrawn /
fa11§:d to provide 4 1 1 0 0 0 6
during before
investigation
Discontinued
during investiga- 8 1 5 0 0 0 14
tion
Not upheld 71 10 70 12 6 0 169
Partially upheld 47 6 45 6 1 0 105
Fully upheld 16 2 21 2 0 0 41

Source: SPSO Statistics. Available from http://www.spso.org.uk/includes/download.
php?id=628 (visited on 22" November 2007).

Note: For sector abbreviations see Table 2.

Table 4: Complaints Upheld in Full or Part

Year Number of complaints
2006-2007 146
2005-2006 54
2004-2005 8
2003-2004 15

Source: SPSO Statistics (various years). Available from http://www.spso.org.uk/statistics/

index.php (index page) (visited on 22™ November 2007).
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In the rest of this section we will discuss issues that have formed the first years
of the SPSO’s operations. As in every newly founded institution the SPSO has also
had to undergo the process of settling its competences and remit, mainly in terms of
broadening them. In 2005 higher education and universities fell under the jurisdic-
tion of the SPSO,* in the same year the complaint procedure in the National Health
Service was simplified (in one instance was removed) and therefore the complai-
nants could complain to the SPSO sooner than before. Mainly the second change
has contributed to a certain increase of workload (see the statistics above). On the
other hand, the office of ombudsman criticized the objective of the Scottish Execu-
tive to establish new bodies of Independent Police Complaints Commissioner for
Scotland and Scottish Commissioner for Human Rights, fearing they would overlap
with the functions of the SPSO and undermine the basic idea of the one-stop shop.**
In view of many Members of Scottish Parliament, the remit of SPSO should be
broadened or defined differently (negatively).?

One of the most controversial points is the definition of the term maladmin-
istration, which is, of course, crucial for the areas of responsibility and actions of
each ombudsman. For some it is too narrow a term, which precludes the ombuds-
man from acting against decisions that are, for example, unjust or unreasonable; for
some others it is sufficiently broad, as testing maladministration could involve al-
most everything.>® But generally this means, as we already noted, that ombudsmen
in Britain concentrate only on the administrative process of reaching a decision, not

33 Further and Higher Education (Scotland) Act 2005. It is noticeable that in England and
Wales the some competence was given to the Office of the Independent Adjudicator.

34 SPSO, 2006. Annual Report 2005/2006. Edinburgh: SPSO, p. 9; it has to be noted that
the SPSO did not succeed in this area, by the adoption of “Scottish Commission for
Human Rights Act” and “Police, Public Order and Criminal Justice (Scotland) Act”
in 2006 the Scottish Parliament decided to establish both posts. However the actual
overlap with the SPSO could not be evaluated as the new offices have not started their
work yet.

35 See the debate during the renomination of Alice Brown in the Scottish Parliament.
Available at http://www.scottish.parliament.uk/business/officialReports/meetingsPar-
liament/or-07/s0r0328-02.htm (visited on 12th November 2007).

36 See in detail Kirkham 2007, p. 7-8; the term maladministration is very close but not
direct negative to the term “good administration” (dobra sprava) used in the Czech
Republic.
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on the merit of the decision itself.?” The term maladministration was not defined by
the 1967 Act, but during the discussion of the bill in the Parliament in the same
year the Leader of the House of Commons described maladministration as “bias,
neglect, inattention, delay, incompetence, ineptitude, perversity, turpitude and arbi-
trariness and so on”,* the list has been used informally ever since, in 1993 the PCA
annual report proposed a more detailed catalogue. The 2002 Act also purposely
refrained from inclusion of the definition in its text and consequently the SPSO
closely followed the methodology used by the PCA. The other description avail-
able at the moment for the SPSO is the definition in its glossary of terms, which
explains maladministration as “bad, inefficient or dishonest administration. This
can cover things like unreasonable delay, rudeness, failure to apply the law or rules
properly.”** Although we accept that the legal definition of the term would be prob-
lematic and particularly limiting to the flexibility of the ombudsman, the mix could
be confusing for the complainants who do not know what the term maladministra-
tion stands for.*’ In order to mitigate this problem, the PHSO (see below) published
in 2007 a long-awaited document with a detailed explanation of what is meant by
maladministration,*' it is quite likely that the SPSO will also try to implement these
principles and the thus far unclear situation would be improved.

The process of complaints’ examination is of the utmost importance for each
ombudsman. As we already indicated, the 2002 Act allowed the SPSO to solve
the matters informally, it was not necessary to prepare a full report on each case. A
general five-step outline was proposed to deal with complaints in practice, from

37 But the 2002 Act (Section 7/1) says ,,The Ombudsman is not entitled to question the
merits of a decision taken without maladministration®, which means if decision in-
cluded maladministration, the merits could be reviewed too.

38 This is called ,,Crossman catalogue®.

39 Maladministration and Service Failure. Available at http://www.spso.org.uk/about/ar-
ticle.php?id=221 (visited on 14th November 2007).

40 That it is possible to enact the maladministration definition is proved for example in the 1974
Ombudsman Act in New South Wales (section 26), the text available at http://www.austlii.
edu.au/au/legis/nsw/consol_act/oal974114/s26.html (visited 16th November 2007).

41 PHSO, 2007. Principles of Good Administration. Available at http://www.ombuds-
man.org.uk/pdfs/pga.pdf (visited 16th November 2007); it has to be noted that in view
of author of this article these guidelines do not belong to the category of easily under-
standable.
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first contact, assessment, examination and investigation to special report to Scottish
Parliament.* The preference was given for swift remedy and informal solutions,
only very few cases proceeded to full investigation (step 4) and presenting reports.*
However despite some clear advantages of the system, it started to be considered
problematic by the SPSO, because she was unable to perform her other important
function--sharing the results of her work and improving the quality of public ad-
ministration, simply because there were not enough reports published by the office
through which the best-practice could be disseminated. Therefore in autumn 2005
a new system was introduced, under which each case formally undergoes full in-
vestigation with the subsequent report, even if it is solved informally.** The result
is somewhat paradoxical--while one of the main drawbacks of the PCA was traditi-
onally considered her obligation to prepare reports for each of her cases, the SPSO
decided for it voluntarily.*

The final step of each ombudsman is to recommend action to the public autho-
rity in order to provide redress to the complainant if his/her complaint is well foun-
ded. According to the SPSO, the ideal redress is represented by return of the pre-
maladministration state of affairs for the complainant. Logically this is not always
possible, then the alternative remedy is to be provided such as apology, explanation
of behaviour, reimbursement of actual loss, action to mitigate injustice or symbolic
payment for troubles. The second area of redress concentrates on the general im-
provements in processes and procedures of public authorities through proposing
relevant changes in them or providing guidance for the staff.

Satisfaction of complainants with the services of ombudsman is an aspect of
the office that must be checked in order to evaluate its usefulness. Here we must
distinguish between the satisfaction with the outcome of the decision and with the
process. The second one is probably fairer and is connected to the timely, appropri-
ate and efficient solution of his/her complaint. In this case, the SPSO performs quite
well as only a very few complaints have been made against her services, about 50

42 SPSO, 2004. Annual Report 2003-2004. Edinburgh: SPSO, p. 14.

43 The annual report from 2003-2004 broke down the cases according to steps, from 1828
cases only 18 reached the full investigation stage (step 4). See Ibid, p. 22-23.

44 SPSO, 2005. Annual Report 2004-2005. Edinburgh: SPSO, p. 6.

45 The contradiction between guiding best standards and lack of full investigation is not-
ed also by Elliot 2006, p. 88.
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percent of them are upheld (on time see the following paragraph).* Much more dif-
ficult is to evaluate the satisfaction related to the outcome of decisions. The opinion
poll ordered by the SPSO in the area of health care brought heavy critique of the
SPSO’s services by the participants.” But such a result is hardly unexpected. The
complainant whose complaint is rejected obviously feels aggrieved, but usually the
reason is that the ombudsman is not able to review the merit of the public organ’s
decision. The only way to mitigate this is to be inform better about the nature of
the ombudsman’s service and about the competences he/she has. The SPSO has
been doing a lot in this regard, but some of her steps go in the other direction. For
example, in the annual report for 2005/2006, the SPSO speaks of her office as “an
alternative to the courts,”® which is of course nonsense with possible unforeseen
consequences for those seeking redress.

As we have already noted, the redress is helpful only if it is timely. While for
example the PCA set certain deadlines on her work,* the SPSO decided to apply
only a very loose framework, the eligibility of a complaint should be decided within
20 working days and then within another 20 working days the decision should be
made. If this goal is not achieved, an explanation must be provided and then the
complainant must be informed about the ongoing investigation in intervals of at
least every 20 working days.* It is noticeable that no statistics concerning how
long the complaint takes on average have been published by the SPSO, from the

46 In 2006/2007 there were 42 complaints, of which 20 were justified. Statistics since
2003/2004 available at http://www.scottishombudsmanwatch.org/files/SQM_stats 1
.pdf (visited 19th November 2007), it is surprising that these numbers are not made
public in the annual reports.

47 Only 15 percent was very or fairly satisfied with the decision of the SPSO, 59 percent
fairly or very dissatisfied. Also in other aspects of the investigation the SPSO did not
receive positive evaluation. See SPSO and Scottish Health Council, 2006. Experience
and Attitudes in relation to NHS Complaints since the Introduction of the New Proce-
dure (Craigforth report), p. 77-91.

48 SPSO, 2006. Annual Report 2005-2006. Edinburgh: SPSO, p. 5.

49 Eligibility of a complaint should be decided within 10 days, 80 percent of complaints
within 3 months and 95 percent within 12 months, only the second target was not met
in 2005-2006. See PHSO, 2006. Annual Report 2005-2006: Making a Difference. Lon-
don: The Stationery Office, p. 52.

50 SPSO, 2004. Annual Report 2003-2004. Edinburgh: SPSO, p. 15.
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accessible sources it seems that the excessive length of the procedures is one of the
main problems of the office. The difficulties were noted by the members of Scottish
Parliament during the reappointment of Alice Brown,*' in March 2007 there were
919 outstanding complaints at the SPSO office, with number of them submitted
before 2005.%

One of the newest developments in the life of the SPSO is that she already had
the “honour” to have her decision reviewed by courts. In 2007 one of the local
authorities (Argyll and Bute Council) applied to the Scottish Court of Session that
the outcome of the SPSO’s investigation was wrong and should be repealed. The
Court, discussing the decisions related to the PCA cited above and applying them
to the provisions of the SPSO Act, concluded that the Scottish situation is different
from the British (English) one. The judge consequently refrained from making any
final judgment whether the SPSO is subject to judicial review or not as it would
be premature at this early stage of the office’s development. On the other hand the
judge considered the decision of the SPSO to be incorrect but declined to cancel it
as it would have no practical impact given the factual circumstances of the case.™

As we have mentioned above, the auxiliary goal of every ombudsman is to
improve public administrative procedures. The SPSO identified insufficient com-
munication as a reason for the majority of complaints. Many times the complainants
would be happy just to obtain an apology, but the affected authorities are worried
that to issue an apology would be used as the admission of liability in possible
litigation. The SPSO discussed this issue widely in her annual reports and contrary
to the hypothesis just expressed accepted the view that it is indeed a failure to apo-
logize, which contributes to further escalation of the dispute and consequent legal
actions. In this area the SPSO is trying to provide guidance and solution to the abo-

51 See footnote no. 35.

52 See the statistics available at http://www.scottishombudsmanwatch.org/files/23.05.07 _
SPSO_outstanding_complaints at March 2007.pdf (visited on 15 November 2007);
for example one of the most notable cases was resolved only after four years of inves-
tigation. See BBC News, 2005. Ministers issue motorway apology. Available at http://
news.bbc.co.uk/2/hi/uk _news/scotland/4419736.stm (visited 12 November 2007).

53 See Argyll and Bute Council against Judicial Review of a Decision of the Scottish
Public Services Ombudsman [2007] CSOH 168. Available at http://www.scotcourts.
gov.uk/opinions/2007csoh168.html (visited 22nd November 2007).
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vementioned dilemma. She mentions the recent legislation in Australia that limits
the scope of liability, including the provision that an apology is not an admission
of liability. The experience from Australia has lead to improvements in relations
between public authorities and complainants.>* The objective of the SPSO is to in-
troduce similar legislation in Scotland and she has raised the issue already several
times in discussion with Scottish ministers and Members of Scottish Parliament.
Whether her two-year long efforts will succeed is as yet unknown.

6 Conclusion: Real One-Stop Service for the United Kingdom?

The current landscape of ombudsmanry is painstakingly complex in Britain
and Scotland is not exception. Despite the proclaimed “one-stop shop,” there is
still the responsibility of the PCA (PHSO) over reserved matters, in England the
intermingling of the health ombudsman with the PCA (who has jurisdiction over
all of Britain in certain cases) is another example of problems that the asymmetric
devolution brings. Understandingly there has to be an impact on both efficiency
and effectiveness of ombudsmen operations in the United Kingdom.

As early as 1998 the PCA asked the Government to conduct a review of
the public sector ombudsmen in England, because he felt the traditional British
approach was somewhat outdated and did not conform to the needs of modern
government and its control. The request was accepted and in April 2000 a com-
prehensive report was published which proposed to simplify the system (mainly
in England) and adapt it into the process of devolution.’ Academic circles, which
had been criticizing the situation in Britain for a long time, welcomed the Collcutt
report as a step forwards, but also expressed concerns that the proposed changes
were not sufficient.> Still, the Government indicated its willingness to implement
recommendations of the report into legislation, unfortunately, the House of Com-
mon has not been able to find time to adopt amendments to the PCA Act. Despite
this, the system in England had to adapt to the changing situation within the limits

54 See in more detail SPSO, 2005. Annual Report 2004-2005. Edinburgh: SPSO, p. 7.

55 Collcut and Hourihan 2000.

56 Among the reactions compare for example Giddins, Philips, 2001. Whither the Om-
budsman? Public Policy and Administration, vol. 16, no. 2, p. 1-16; Thomson, Brian,
2001. Integrated Ombudsmanry: Joined-up to a Point. Modern Law Review, vol. 63,
no. 3, p. 459-467.
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of current legislation, for example, offices of the PCA and English health service
ombudsman that were represented by one person from the beginning were re-
cently formally renamed into the Parliamentary and Health Service Ombudsman
(PHSO), this body currently remedies many issues by informal solutions. In or-
der to accommodate at least these developments, the Government reacted with
publishing another consultation paper®” and based on this prepared a regulatory
reform order, which is secondary legislation that allows minor amendments to
primary legislation. The order was adopted by the British Parliament in 2007, but
it brought only cosmetic modifications to the system that should contribute to bet-
ter cooperation between specialist ombudsmen in England, but their legal unifi-
cation (one-stop shop) or college system proposed by the Collcutt report were not
reached. Also the filter for certain complaints of the PHSO was not removed, as
the reform order could not amend the cornerstones of the primary legislation.*®

It is obvious that the mentioned attempts are only temporary and wider reform
is needed in the United Kingdom. The ultimate aim must be the simplification
of the system, so that the people are not confused when submitting complaints.
Probably the only solution is the integration of ombudsmen into one office, as the
success of SPSO confirmed. But what option to take in order to best reconcile the
current complicated web of asymmetrically devolved Britain?®

The first option is to retain the current situation, in which some countries (e.g.
Scotland) have one-stop shop, England has more ombudsmen and there is one
central ombudsman who has jurisdiction over reserved matters in the whole state
(and responsibility for certain issues in England as well). Although in Scotland
such an arrangement has proved viable, it has caused difficulties in England. The-
re is a well-founded fear of waste of resources as in many cases the ombudsmen

57 Cabinet Office, 2005. Reform of Public Sector Ombudsmen in England. London: Cabi-
net Office Publications:.

58 The text of the Regulatory Reform (Collaboration etc between Ombudsmen) Order
2007 is available at http://www.opsi.gov.uk/si/si2007/20071889.htm (visited on 15th
November 2007); for analysis see PHSO, 2007. Factsheet: Regulatory Reform Or-
der 2007 No. 1889. Available at http://www.ombudsman.org.uk/pdfs/Regulatory Re-
form_Order factsheet.pdf (visited on 17th November 2007).

59 For comprehensive discussion see also Elliot 2006, p. 93—105.
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have to operate as information centres that send the complainants into competent
instances instead of concentrating on investigation within their jurisdiction.

The easiest way would be to create one ombudsman’s office for the whole of
the United Kingdom that would have remit over all bodies (central, devolved,
local) and investigate all complaints, therefore one real one-stop shop would be
established. The advantages are obvious, however it would also mean an infrin-
gement on the autonomy of devolved administrations and imposition of an uncon-
stitutional hierarchy, as the super-ombudsman will have to be nominated by the
British House of Commons, although s/he will exercise jurisdiction also over
devolved authorities. Similar difficulties arise from the proposal made by the
Collcutt report- to have a one-stop shop (although only through a college system)
in all countries with the English ombudsman also responsible for reserved com-
petences.

When the easy avenues out are closed thornier ones have to be used. They
start with the hypothesis that devolution precludes establishment of any real one-
stop shop and the two-level architecture is to be maintained. Scotland serves as a
blueprint for the new system: each country (including Scotland) will have a one-
stop shop with similar competences as the SPSO; further, there would be one Bri-
tish ombudsman with jurisdiction in reserved issues. Unfortunately, this solution
faces difficulties with the position of England, to which the devolution does not
apply. Here we have the abovementioned three ombudsmen with remit covering
local authorities, one ombudsman responsible for health (integrated with the PCA
into PHSO), there is no division between reserved and devolved matters.®® So
what should the English one-stop shop ombudsman be investigating? The only
answer is an artificial division of competences in England based on a pattern valid
in other parts of Britain, namely in Wales as the least devolved country. This di-
vision would, of course, be used only for division of jurisdiction between British
and English ombudsmen and would not have any meaning anywhere else. The
other difficulty emerging is what body will nominate the English ombudsman.*!
Any selected option will have its pros and cons and will not be implemented easi-
ly, we can only conclude that while the reform in Scotland had also been painful,
60 Obviously the best option would be to extend the devolution also to England, but such plans

go much beyond the ombudsmen* situation and are not viable in the foreseeable future.
61 Could it be British House of Commons with deputies from other parts of Britain?
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it brought positive results and hopefully these experiences could be replicated in
England as well.
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Devoluce jako podnét k reformé?
Pripad skotského ombudsmana

Robert Zbiral

1 Uvod

Jedno z populérnich réeni spojené s ombudsmany tika, ze jejich hlavnim cilem
je udinit svoji funkcei zbytecnou. Preji si dosahnout takovych zlepseni ve vykonu
vetejné spravy, ze pojem S$patna sprava ztrati sviij obsah, a i pokud by nahodou
byly podany néjaké stiznosti, budou vyfeSeny rychle a spravedlivé samotnymi
urady. Nanestésti se realizace takové predstavy v brzké budoucnosti nedockame a
ombudsmani zstanou nedilnou soucasti boje proti nevhodnému chovani vetejné
spravy.

Hlavnim zameérem tohoto ¢lanku je analyzovat ufad ombudsmana ve Skot-
sku. Britanie se pys$ni dlouhou historii ombudsmanstvi, jeji systém je ale zaroven
znam urcitymi zvlastnostmi ve srovnani s tradi¢nimi kontinentalnimi modely.
Na konci 90. let minulého stoleti byl vSak zapocat proces tstavnich zmeén, ktery
vyustil v dosazeni autonomniho rozhodovani o uréitych zalezitostech ve Skot-
sku, Walesu a Severnim Irsku. Jednim z prvkd uvedenych posuni byla ptilezitost
ziidit novou strukturu ombudsmana v téchto regionech (zemich), mezi nimiz se
pozice Skotska stala klicova. Kromé vedlejSich cili bychom chtéli predevsim
odpovédét na nasledujici otazky spojené se skotskym ombudsmanem: Zvolili
navrhovatelé britsky ¢i kontinentalni model? Z jakych divoda? Jak uspéSnym
se stal zcela novy ufad? Je mozné zaznamenat $irsi dopad skotské zkusenosti na
ostatni Casti Britanie nebo dokonce jiné staty? To vSe jsou zajimavé problémy,
které tvofi relevantni téma vyzkumu. Je zaroven sice pravdou, ze spravni systém
v Britanii (v¢éetné Skotska) je pon¢kud odlisny od stfedoevropského (¢eského), na
druhou stranu ¢etné aspekty ¢innosti ombudsmana jsou pienositelné mezi staty i
pftes tuto piekazku.

Prispévek je veetné zavéru rozdélen do péti kapitol: Prvni z nich stru¢né pred-
stavuje systém britskych ombudsmanti a jeho zvlastni charakteristiky, druha cast
poskytuje tivodni informace o procesu devoluce a jeho dopadech na ombudsmany
ve Skotsku. Legislativa pozadovala po skotské exekutivé vytvoreni nového téle-
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sa, které by fesilo stiznosti, zakladni ramec tohoto organu byl siroce diskutovan
ve vefejné diskuzi, jejiz hlavni body analyzujeme. Tteti kapitola popisuje formu
nového tfadu ombudsmana a pravomoci, které ziskal. Pfedposledni ¢ast posuzuje
prvnich pét let fungovani skotského ombudsmana, nejen skrz statisticky piehled,
jeho Cinnosti. Zavér se pokousi navazat na prvni kapitolu, hodnoti skotskou refor-
mu a propojuje ji se SirSim britskou situaci.

Text je zalozen prevazné na dokumentech vydanych skotskym ombudsma-
nem, skotskou exekutivou a parlamentem a jejich vyzkumnymi odbory. VSechny
tyto zdroje jsou dostupné na internetu. Velmi uzitecna byla stranka organizace
Scottish Ombudsman Watch, ktera vydava alternativni (rozumgj kritické ¢i neve-
fejné) informace o &innosti ombudsmana. Sife odborné literatury je omezena,
jedinou vyjimkou jsou kratké ¢lanky napsané Mary Senevirathe, Markem Elli-
otem a Richardem Kirkhamem, ktefi se specialné vénuji tématu devolvovaného
ombudsmanstvi.! Ostatni akademické zdroje mély zejména pomocnou hodnotu.

2 Ombudsmansky systém ve Spojeném kralovstvi pied devoluci

Je velmi dobfe znamo, Ze institut ombudsmana ma sviij pivod ve skandindv-
skych statech, od jeho pocatku v 19. stoleti se stal integralni sou¢asti istavniho
pofadku v mnoha zemich svéta. V kazdém staté jsou pozice a pravomoci ombuds-
mana ponékud odlisné, nebot’ organ odrazi kulturni, politické a predevsim pravni
charakteristiky té které zemé.> Témért ve vSech ptipadech ale primarni cil zastava
stejny: vySetfovat stiznosti a chranit stézovatele pred nespravnym chovanim ve-
fejnych Grada.

Spojené kralovstvi ma dlouhou tradici ombudsmanti, ktera zapo€ina jiz v 60.
letech. Britové se s jejich typickym piistupem rozhodli pouzit svoji originalni
verzi struktury a pravomoci ufadu ombudsmana, n¢ktefi odbornici dokonce tvr-

1 Pro bibliografické udaje srv. pfislusné citace.

2 Pro kratky prehled funkci ombudsmana ve vybranych svétovych statech srv. Sladecek,
Vladimir, 2002. Ombudsman a jeho role pfi ochrané prav. IN: Postaveni a role om-
budsmana v demokratické spolecnosti. Brno: Masarykovo univerzita, s. 9-15; pro
detailnéjsi studii 24 zemi srv. piislusné kapitoly v Gregory, Roy and Philip Giddins
(eds), 2000. Righting Wrongs: The Ombudsman in Six Continents. Amsterdam: 10S
Press.
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di, Ze britsky pojeti je jednim ze dvou zakladnich modelt.* V poloving 60. let si
britsti politici zacali uvédomovat, ze obfané nemaji dostatecné moznosti, jak se
branit proti expandujici vetejné moci. Po dlouhé piipravné fazi Parlament zvolil
ombudsmana jako feSeni dané situace a v roce 1967 piijal zakon Parliamentary
Commissioner for Administration Act. Ten ziidil pozici Parlamentniho komisare
pro spravu (dale jen PCA), ta ale podléhala vyznamnym omezenim, nebot’ navr-
hovatelé zakona se obavali, ze instituce podkopa dominantni postaveni Parlamen-
tu v britském systému. Hlavni inovaci (a omezenim) bylo zavedeni filtru, ktery
stézovateliim ukladal povinnosti podat svou stiznost pouze skrz svého poslance.
Také v ostatnich aspektech mél PCA velmi konzervativni a restriktivni podobu,
napiiklad pisobnost PCA byla definovana pozitivné vyjmenovanim vSech téles
spadajicich pod jeho jurisdikci misto standardniho opac¢ného postupu. PCA byl
povinen vypracovat zpravu po kazdém vysetrovani, coz zptisobovalo ¢asové pro-
dlevy. Na druhou stranu zde byly i jisté prvky flexibility.*

PCA a ombudsmansky sektor v Britanii od svého zalozeni prodé¢lali rizné
vyznamné zmény. Hlavnim posunem se stalo uvedeni specializovanych ombud-
smant pro dal$i vefejné sektory, jmenovité zdravotnictvi a mistni zalezitosti
(spravu a samospravu).® V Anglii ptisobili tfi ombudsmani pro mistni zalezitosti,
Skotsko a Wales mély kazdy jednoho, ombudsman pro zdravotnictvi byl ztizen
pro kazdou zemi zvlast. Severni Irsko mélo své vlastni nezavislé uspotradani od
roku 1969 s dvéma oddélenymi ombudsmany.® Ve v§ech téchto piipadech zvlastni
prvky uplatiiované u PCA (filtr, povinné zpravy) nebyly uzivany.” A¢koliv Gfady
jednotlivych ombudsmanti byly pravné nezavislymi subjekty, nékteré z nich byly

3 Tim druhym je skandinavsky model. Viz Sladecek 2002, s. 9.

4 Pro podrobné informace o vyvoji, funkcich a problémech PCA srv. Kirkham, Richard,
2007. The Parliamentary Ombudsman: Withstanding the Test of Time. 4" Report Ses-
sion 2006-2007. HC 421, s. 5-14.

5 Tyto pozice byly zfizeny nasledujici legislativou: National Health Service Reorganisa-
tion Act 1973 a Local Government Act 1974; pro stru¢nou diskuzi srv. Skulova, Sona,
1996. Nékolik poznamek k instituci ombudsmana pro mistni spravu ve Velké Britanii.
Casopis pro pravni védu a praxi, ro&. 4, &. 2, s. 248-258.

6  Podrobngji viz Kirkham, Richard, 2005. The Ombudsmen of Northern Ireland, Scot-
land and Wales. Journal of Social Welfare and Family Law, ro¢. 27, ¢. 1, s. 81-84.

7 Ctvrtou vétvi vefejnych ombudsmani v Britanii (kromé PCA, ombudsmanti pro zdra-
votnictvi a mistni zalezitosti) byly ombudsmani pro problematiku bydleni.
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spojeny personalné skrz osobu ombudsmana, jmenovité pozice PCA a ombud-
smant pro zdravotnictvi ve vSech ¢astech Britanie byla vzdy zastavana jednou
osobou. Ombudsmansky sektor tudiz ptredstavoval slozitou sit’ vzajemné propo-
jenych, ale ve stejné chvili nezavislych uradl, coz znesnadiiovalo pouziti systému
obcany. Jinym zaznamenanihodnym prvkem byla zvySena kontrola ombudsma-
nl nejen vetejnosti, ale i soudy. Jiz v roce 1994 soudy rozhodly, Ze je v jejich
jurisdikci ptezkoumavat rozhodnuti PCA,® doposud soudni systém dal za pravdu
jedné Zalobé proti zavéram PCA.°

3 Devoluce a ziaruka ochrany proti Spatné spravé (analyza diskuze)

Vseobecné volby v roce 1997 ukonéily dlouholetou vladu Konzervativni stra-
ny a piinesly pro Spojené kralovstvi vyznamné zmény. Jednim ze zasadnich cilt
nové labouristické exekutivy pod vedenim Tony Blaira bylo poskytnuti autono-
mie pro nekteré zemé Britanie, jmenovit¢ Skotsko, Wales a Severni Irsko. Tento
proces se nazyva devoluce a jeho naplni je pfesun vybranych pravomoci z Gstied-
ni (britské) trovné na roven zemi, tyto pravomoci maji byt vykonavany skrz
mistni shromazdéni a vlady. Devoluce ale neznamena plnou federalizaci, nebot’
Anglie jako jedna z britskych zemi neziska vlastni shromazdéni ¢i vladu a kazda
ze tif zminénych ,,autonomnich® zemi ma odlisnou miru vlastnich (devolvova-
nych) pravomoci.'® Zalezitosti ponechané na tUstfedni urovni jsou oznacovany
jako ,,vyhrazené®.

Ve Skotsku obéané schvalili devoluci v referendu v roce 1997 a hned nasle-
dujici rok britsky Parlament schvalil Scotland Act 1998, ktery poskytoval devo-
luénimu procesu ve Skotsku zakladni ramec. V roce 1999 se konaly prvni vol-
by do skotského parlamentu a byla zformovana skotska exekutiva. Mezi tfemi
vySe zminénymi devoluci zasazenymi ¢astmi Britanie ma Skotsko nejrozsahlejsi

8 R v Parliamentary Commissioner for Administration, ex parte Dyer [1994] 1 WLR
621; rozhodnuti ombudsmant pro mistni zalezitosti je pfezkoumatelné jiz od roku
1979, srv. R v Local Commissioner for Administration for the North and East Area of
England, ex p Bradford City Council [1979] QB 287.

9 R v Parliamentary Commissioner for Administration, ex parte Balchin [1997] JPL
917; pro komentaf srv. Giddings, Philip, 2000. Ex s. Balchin: findings of maladminis-
tration and injustice. Public Law, ro¢. 44, ¢. 2, s. 201-207.

10 Ve svétle téchto skutecnosti je cely proces také Casto nazyvan asymetrickou devoluci.
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autonomii. Mistni parlament ma dokonce opravnéni ovlivnit (ackoliv jen do jisté
miry) vysi danového zatizeni. Od pocatku devoluce se ve Skotsku konaly jiz troje
zemskeé volby, posledni z nich v roce 2007. Je mozné uzaviit, ze obecné se devo-
luce (alespon ve Skotsku) hodnoti kladng."!

Proces devoluce musel mit dopad i na oblast stiznosti proti Spatné sprave,
nebot’ byla zfizena nova uroven vladnuti, kterd nemohla spadat pod kiidla ani
PCA, ani skotského ombudsmana pro mistni zalezitosti. Legislativa povéfila
skotsky parlament pfijetim Gpravy zarucujici vySetfovani stiznosti v nové devol-
vovaném prostiedi.'? Nez tento kol mohl byt splnén, byla aplikovana piechodna
ustanoveni. Od 1. Cervence 1999 byl ve Skotsku platny nasledujici systém:'* Byl
ziizen novy ufad Skotského parlamentniho komisafe pro spravu, ktery mél pra-
vomoc vySetfovat ¢innosti devolvovanych vefejnych tfadt véetné skotské exeku-
tivy, parlamentu a administrativy."* Stézovatelé museli podat stiznost pies ¢lena
skotského parlamentu (filtr). Osoba zastavajici zminénou funkci byla jmenovana
kralovnou bez vlivu skotského parlamentu, v praxi byla pozice vykonavana stej-
nym jednotlivcem jako PCA. Utad fesil pouhych 81 piipadi mezi lety 1999 a
2001." Skotsti ombudsmani pro zdravotnictvi a mistni zalezitosti nadale vyko-
navaly své funkce jako pted devoluci, pouze prvni z nich odpovidal skotskému
parlamentu. PCA byl odpoveédny za stiznosti ve vyhrazenych (nedevolvovanych)
zalezitostech.

Skotska exekutiva brzy zacala aktivné pracovat na stalém feSeni situace pied-
vidaném Scotland Act 1998 a vyzvala prislusné subjekty, aby se zapojily do §i-
rokého konzulta¢niho procesu. V fijnu 2000 zvefejnila dokument nazvany Mo-
dernizing the Complaints System: Consultation on Public Sector Ombudsmen in
Scotland (Modernizace systému stiznosti: Diskuze o skotském ombudsmanovi
11 Neni cilem tohoto pojednani komplexné analyzovat devoluci jako takovou, pro

predbézné zavery srv. Bromley, Catherine (ed), 2006. Has Devolution Delivered? Ed-

inburgh: Edinburgh University Press.
12 Viz ¢ast 91 Scotland Act 1998.
13 Srv. Scotland Act Order 1999, Transitory and Transitional Provision- Complaints of

Administration (S.1. 1999/1351).

14 Seznam vsech subjektl, které mohly byt vySetfovany byl urcen Pfilohou B nafizeni

(Scotland Act Order 1999).

15 Scottish Parliament, 2001. Scottish Public Sector Ombudsman Bill. Research Paper
no. 01-22,s. 11.
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pro vefejny sektor),'® ktery byl pojat jako prvni krok k ur¢eni kli¢ovych bodu
v celém procesu. Text byl zaslan vice nez 800 organizacim a jednotliveiim se
zvlastnimi zajmy o dané téma. Na zakladé prvni zpravy a obdrzenych podnéta byl
exekutivou pfipraven a v ¢ervenci 2001 zvefejnén druhy konzultacni dokument
(A Modern Complaints System, Moderni systém stiznosti) s podrobné&j$imi obry-
sy navrhu.'” Ten byl znovu zaslan relevantnim subjektim, jejichz odpovédi byly
vyuzity pii pfipravé koneéného znéni legislativniho navrhu. Béhem konzultaéni-
ho procesu byly podrobné diskutovany rtizné aspekty piipadné podoby ¢innosti
ombudsmant ve Skotsku.'® Ve zbyvajici ¢asti této kapitoly si piedstavime hlavni
body diskuze, nebot’ mohou reflektovat feseni nejen pro Skotsko, ale i Britanii
amozna iv jiné ¢asti Evropy.

Zdaleka nejzajimavéj$im bodem byla integrace v té dob¢ fungujicich speciali-
zovanych ombudsmant ve Skotsku do jednoho systému, tak zvaného centralizo-
vaného modelu (one-stop shop). To by znamenalo opusténi jednoho ze zakladnich
pilifa britského ptistupu a priblizeni se kontinentalnimu typu ifadu ombudsmana.
Hlavnimi vyhodami takové zmény jsou zjednodu$eni procedur, zlepseni piistup-
nosti pro stéZovatele, zvySeni efektivity ¢innosti vylou¢enim piekryti pravomo-
ci. Byly zvazovany dvé moznosti, jak novy ufad strukturovat. Prvni z nich byl
systém kolegia (college system), v ramci kterého by byly zachovani specializo-
vani ombudsmani, ale ti by ptsobili pod spole¢nou organizaci a sdileli budovy,
persondl a dalsi zdroje." Alternativou bylo ziizeni funkce jednoho ombudsmana

16 Scottish Ministers, 2000. Modernizing the Complaints System: Consultation on Public
Sector Ombudsmen in Scotland. SE/2000/84.

17 Scottish Ministers, 2001. A Modern Complaints System: Consultation on Proposals for
Public Sector Ombudsmen in Scotland. SE/2001/139.

18 Kromé dvou téxtl zminénych v poznamkach pod ¢arou ¢. 17 a 18 je debata shrnuta
i v Scottish Public Sector Ombudsman Bill: Report of consultation on the propos-
als. Dostupné na http://www.scotland.gov.uk/Resource/Doc/159134/0043282.pdf
(navstiveno on 1. listopadu 2007); pro odbornou analyzu srv. Seneviratne, Mary, 2002.
‘Joining up’ the Scottish Ombudsmen. Journal of Social Welfare and Family Law, roc.
24,¢.1,s. 89-98.

19 Myslenka kolegia byla poprvé navrzena pro Anglii v ramci tak zvané Collcuttovy
zpravy (Collcut, Philips and Mary Hourihan, 2000. Review of the Public Sector Om-
budsman in England. 4 Report by the Cabinet Office.); srv. také Sestou kapitolu tohoto
¢lanku.
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odpovédného za viechny oblasti. Reseni ve formé centralizovaného modelu zis-
kalo v konzultaci vyrazné vétSinovou podporu, pouze nékteré subjekty namitaly,
ze zména mize znamenat ztratu odbornych znalosti, které ombudsmani ¢asem
ziskali a také ze transformace mnoha existujicich titadi do jednoho bude pravdé-
podobné problematicka a bolestiva. Piesto pievazujici nazor povazoval vyhody
centralizace za vyS$si nez ptipadné ndklady spojené s jejim uvedenim.

Pokud mél byt centralizovany systém uspés$ny, bylo nezbytné, aby si novy
ombudsman zachoval veskeré pravomoci specializovanych ombudsmanti. Ne
vSichni z nich se soustfedili na vySetfovani Spatné zpravy, napiiklad ombudsman
pro zdravotnictvi byl opravnén piezkoumavat také kvalitu a vhodnost zdravotni
péce. Obecné bylo odmitnuto, aby ombudsman mél pravomoc vysetfovat obsah
rozhodnuti, nebot’ neni v souladu s teorii délby moci, aby jmenovany ufednik
mohl zpochybnovat naptiklad rozhodnuti volenych zastupct. Nékolik navrhi ale
uvedlo, Ze ombudsman by mél mit pfilezitost pfezkoumat viditeIné nespravna
rozhodnuti nebo proces jmenovani pracovnikll v mistni spravé a samosprave.?

Jesté kontroverznéjsi pii konzultacich byla otazka definice a Sife ombudsma-
novi pusobnosti. Mnoho subjektu argumentovalo, Ze v té dob¢ uplatiovany pfi-
stup pozitivniho vyctu organt spadajicich pod jurisdikci ombudsmant je prilis
omezujici a mél by byt nahrazen seznamem organi vyloucenych z jurisdikce
(a naslednou domnénkou, ze neuvedené organy spadaji do pusobnosti). Takové
feSeni je mozné kombinovat s obecnou definici terminu ,,vefejny organ®. Odpurci
namitali, Ze obecnost je v takovém piipad¢ na ukor jistoty a stézovatelé by si
nebyli jisti, kdo ve skute¢nosti ptisobnosti ombudsmana podléha.

Procedura pro podavani stiznosti byla dal$im dilezitym bodem konzulta¢ni-
ho procesu. Povinnost podat stiznost skrz ¢leny skotského parlamentu byla silné
kritizovana vétsinou ucastnika. Ti tvrdili, Ze tato britska tradice jiz nadale neplni
svij tcel odfiltrovani zbyteénych stiznosti a pouze predstavuje nadbytecnou pie-
kazku pro stézovatele, které ponechava na milost jejich poslanci.?! Musime také
brat do uvahy, ze filtr byl pfedtim aplikovan pouze pro jednoho ze skotskych spe-
cializovanych ombudsmand (SPCA), ktefi méli byt nahrazeni centralizovanym

20 Ombudsman v Severnim Irsku ma pravomoc zkoumat zaméstnanecké zalezitosti
(jmenovani do funkci atd.) Viz Kirkham 2005, s. 81-82.

21 Pro diskuzi o kladech a zaporech filtr srv. obecné Elliot, Mark, 2006. Asymmetric
devolution and ombudsman reform in England. Public Law, ro€. 50, ¢. 1, s. 91-92.
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modelem. Pfiznivci zachovani filtru naopak tvrdili, Ze ten ptispiva k omezeni pra-
covniho napadu ombudsmana a Ze poslanci mohou stézovateli pomoci se sprav-
nou strukturou zadosti ¢i zda ta je viilbec rozumna. Kone¢né byl filtr obhajovan i
jako vyraz Ustavni odpovédnosti skotského parlamentu ob¢antim a uvadén jako
faktor prispivajici k ur¢ité kontrole ombudsmana.

Vézné tivahy byly namifeny k myslence, zda ma mit ombudsman pravo zaha-
jit vySetfovani z vlastni viile. Takovy krok by mohl snizit celkovy pocet ptipadi
viditelné Spatné spravy ve spole¢nosti, u kterych nebyla podana zadna individual-
ni stiznost. Je zde dokonce moznost, Ze by se vefejna sprava po zavedeni takové
pravomoci chovala odpovédnéji. VEétsina ucastniki konzultace ale s takovym pra-
vem nesouhlasila, nebot’ by ombudsman mohl své sily vénovat praci na medialné
zajimavych ptipadech a tim byt odvadén od jeho primarniho tukolu fesit stiznosti
jednotlivcd.

V neposledni fadé byly diskutovany otazky zvefejiiovani informaci o vysetio-
vanich a vynuceni jejich zavért. Jednou z podporovanych moznosti bylo zacho-
vat tradicni pfistup a spoléhat se pouze na publikaci zprav (a tudiz moralni hod-
notu ombudsmanovy ¢innosti), druhou bylo dat ombudsmanovi pravo vymahat
provedeni jeho zavért, nejlépe skrz opravnéni vydat soudni prikaz. Takové feseni
by bylo vyznamnym krokem vpted k zajisténi dodrzovani doporuceni ombuds-
mana, na druhou stranu ombudsman jako nevolena osoba by neméla rozhodovat
o zalezitostech vyhrazenych soudiim ¢i spadajicich pod demokratické politické
rozhodovani. Kompromisem je pfilezitost v ptipadé neplnéni doporuceni poskyt-
nout zvlastni zpravu parlamentu a exekutiveé, které jisté disponuji pravomocemi
k napraveé problému. Je nutné pfipomenout, ze 40 let zkusenosti PCA v Britanii
potvrdilo funkénost tohoto feseni, kdyZ pouze jednou bylo jeho doporuc¢eni nena-
sledovano Dolni snémovnou.?

Ackoliv pouze omezené mnozstvi subjektll vyzvanych skotskou exekutivou
se skutecné aktivné zicastnilo konzultacniho procesu, jeho vystup byl uspésny

22 Timto jedinym piipadem bylo nedavné rozhodnuti PCA ve véci dichodt za valky
zadrzovanych osob (Wartime Detainees Pensions), pro podrobnou analyzu doporucent,
dalsiho postupu Dolni snémovny a celkovych nasledki srv. Kirkham, Richard, 2006.
Challenging the Authority of the Ombudsman: The Parliamentary Ombudsman’s Spe-
cial Report on Wartime Detainees. Modern Law Review, ro€. 69, €. 5, s. 792-818.
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a mnozstvi doporuceni bylo implementovano do kone¢ného navrhu.” V listopa-
du 2001 byl text navrhu (Scottish Public Sector Ombudsman Bill) piedstaven
skotskému parlamentu s doprovodnymi Vysvétlujicimi poznamkami a Politickym
memorandem.? Nasledné byl navrh rozebiran ve vyborech, ovSem obsah ziistal
témeét stejny jako v pivodnim znéni, pouze nazev byl zménén (Scottish Public
Services Ombudsman Bill). 21. biezna 2002 byl SPSO Bill ptijat skotskym parla-
mentem a nasledujici mésic mu byl udélen kralovsky souhlas.

4 Skotsky ombudsman pro vefejné sluzby: institucionalni ramec*

SPSO Act ziidil funkci Skotského ombudsmana pro vefejné sluzby (dale
SPSO) k feseni stiznosti, které predtim podléhaly skotskému parlamentnimu ko-
misafi pro spravu, skotskému ombudsmanovi pro zdravotnictvi, skotskému om-
budsmanovi pro mistni zalezitosti a skotskému ombudsmanovi pro bydleni. Tyto
pozice byly zruseny.

SPSO je navrzen skotskym parlamentem a jmenovan kralovnou. Funkéni
obdobi trva nejdéle pét let, mize byt jednou obnoveno, pokud vefejny zajem
nevyzaduje druhé obnoveni. Pii dosaZeni véku 65 let musi SPSO pozici opustit.
Ombudsman mlize mit nejvice tii zastupce, ktefi jsou zodpovédni za urcité kon-
krétni vyseky ¢innosti, je v rukou SPSO, jak mezi né pravomoci rozdéli.?® Zcela
jasn¢ je ustanoveno nezavislé postaveni SPSO vcetné jeho odmény a dichodu.
Utad je financovan skotskym parlamentem, implementace rozpoétu prochazi
kazdoro¢nim auditem, vnitini struktura Gfadu ale neni v zakoné vymezena a je
tudiz pln¢ v diskreci SPSO.

23 Anylyza obou konzulta¢nich dokumentl potvrzuje, ze jedinou zalezitosti s vétSinovou
podporou, ktera nebyla do konec¢ného navrhu vclenéna, byla negativni definice
pusobnosti ombudsmana.

24 Text navrhu je k dispozici na http://www.scottish.parliament.uk/business/bills/bill-
sPassed/b43s1.pdf (navstiveno 7. listopadu 2007).

25 Tato ¢ast je kromé textu SPSO Act zalozena i na Scottish Public Services Ombudsman
Act 2002 (asp 11): Explanatory Notes. Dostupné na http://www.england-legislation.
hmso.gov.uk/legislation/scotland/en2002/aspen_20020011 en.pdf (navstiveno 7. lis-
topadu 2007).

26 Zamérem ovsem bylo, aby zastupci reflektovali prvky ptfedchoziho systému a byli
kazdy zodpovédni za oblast kontrolovanou zruSenymi ombudsmany (zdravotnictvi,
vefejné zalezitosti, mistni zalezitosti) a tak de facto naplhovaly i kolegialni model.
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Novy ufad sdruzuje pravomoci ¢tyt uvedenych specializovanych ombudsma-
nl. Jadrem ¢innosti je vySetfovani $patné spravy (srv. také nize), ale v uréitych
oblastech (zejména zdravotnictvi, ale nejen zde) mize ombudsman vySetiovat
také neposkytnuti sluzby nebo chybné poskytnuti sluzby. Ohledné vymezeni pi-
sobnosti navrhovatelé nakonec zvolili feSeni, Ze pouze stiznosti tykajici se sub-
jektd obsazenych v piiloze zakona jsou pfipustné (Cast 3 a priloha 2 zdkona),
zaroven je zde ale i seznam organd vynatych z vySetfovani (Cast 7 zakona).”’
Ve srovnani s ostatnimi ¢astmi Britanie, SPSO ziskal $ir$i jurisdikei, naptiklad
prijima i stiznosti souvisejici s praci vefejnych rozvojovych agentur nebo Komise
pro zabezpeceni dusevné chorych (Mental Welfare Commission). Od ptijeti za-
kona byla ptisobnost ombudsmana dale rozsitena (viz dale). Utady vykonavajici
pouze vyhrazené zalezitosti jsou samoziejmeé mimo jurisdikci SPSO.

Zamérem zakona bylo u¢init podani stiznosti co nejjednodussi. Filtr byl odstra-
nén, takze vSechny stiznosti jsou adresovany piimo SPSO, ¢lenové skotského
parlamentu ale mohou nadéle podavat stiznost i jménem svych volitelti, samo-
zfejmé pouze s jejich souhlasem. Pfi zvlaStnich prilezitostech je mozné podat
stiznost Gstné ¢i elektronicky, ale to jsou pouhé vyjimky a musi byt nasledovany
pisemnym podanim. Pfipustné jsou pouze stiznosti podané ve lhité jednoho roku
od chvile, kdy se sté¢zovatel o ujmé dovédél. Zajimavy kompromis byl dosazen
ohledn¢ pravomoci iniciovat vySetfovani z vlastni ville. Zakladem ombudsmano-
vy ¢innosti ziistdva vysetfovani individualni stiznosti, ale v zdkoné je ustanoveni,
které umoziuje vefejnym uradiim podat stiznost jménem postizeného jednotlivce,
pokud ten ji nepodal sam. Pfed timto krokem musi ale ufady vyuzit v§ech jinych
moznosti, jak problém vyftesit. Konkrétnim piikladem uziti tohoto ustanoveni je
situace, kdy spole¢nost jako celek v urcité kauze poukazuje na $patnou spravu,
ale neni zde Zadny jednotlivec, kterého by byl kauzou piimo postizen nebo by byl
postizen jednotlivec bez touhy ¢i schopnosti stiznost podat. Jinou moznosti, jak
se mize ombudsman pokusit fesit problém Spatné spravy objeveny v souvislosti
s jinym vySetfovanim, je sdilet informace s ostatnimi subjekty (napiiklad audito-
ry) majici prislusné opravnéni v dané véci.

27 Aby byla zajisténa jista flexibilita, pfislusné seznamy je mozné upravit pomoci
podzakonné legislativy.
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Samotny postup vySetfovani neni zakonem popsan a je v gesci SPSO ustano-
vit potfebna voditka a procedury. SPSO obdrzel velmi silné pravomoci v oblasti
ptistupu k informacim a vSechny subjekty jsou povinny poskytnout plnou sou-
¢innost pii vysetfovani. To bude vétSinou ukonceno napsanim zpravy, ktera je
zptistupnéna vefejnosti, ale sepsani zpravy neni povinné a tudiz pfipady mohou
byt vyfeseny i neformalné. SPSO nema k dispozici prostfedky k vynuceni svych
zaveérd, jedinym nastrojem je podani zvlastni zpravy skotskému parlamentu, jest-
lize nespravedlnost zptisobena Spatnou spravou neni vefejnymi organy naprave-
na. Je poté na parlamentu ¢ skotské exekutivé, aby uéinili piislusné kroky. Zadné
ustanoveni neposkytuje moznost podani opravného prostiedku proti vysledku vy-
Setfovani, pouze soudy mohou rozhodnout, zda zavéry SPSO nejsou protipravni
(viz nize).

5 Skotsky ombudsman po péti letech

SPSO Act zacal byt relativné rychle provadén do praxe a jiz v zati 2002 skot-
sky parlament navrhl byvalou profesorku Edinburghské univerzity Alice Brown
do funkce SPSO* a dohodl se i na jejich tiech zastupcich. Utad zapocal svou
¢innost v fijnu 2002. Prvni mésice byly zasvéceny zejména organiza¢nimu budo-
vani a pfevodu zaméstnanct, zdroju a probihajicich fizeni od zrusenych specia-
lizovanych ombudsmanti. Hned od pocatku bylo hlavnim cilem SPSO seznamit
obcany se svymi sluzbami, nebot’ znalost o jeho roli ¢i pouhé existenci byla podle
pruzkumu vetejného minéni velmi nizka.? SPSO proto zduraziioval dulezitost
aktivniho pfistupu k informovanosti, naptiklad vSechny organy spadajici do jeho
plsobnosti povinné informovaly o moznosti podat stiznosti na jejich ¢innost a
byly poradany reklamni kampané. OvSem teprve v roce 2004 byl ufad schopen
naplnit plné¢ myslenku centralizovaného modelu, nebot’ teprve tehdy se nastého-
val na jednu adresu a byly pfijati dalsi pracovnici. Od té doby se SPSO rozvinul
do plné kapacity, kdyZ ma 38 zaméstnancti (pro rok 2008 se planuje rozsifeni na
45) a vladne rozpoctem ve vysi téi miliont liber.®
28 I nadale ale bude jak zkratka SPSO, tak i slovo ombudsman pojimany v muzském rod¢.
29 Vroce 2001 pouze 42 % skotskych obcanti slySelo o ombudsmanovi a pouhych 8 %

z nich uvazovalo o podani stiznosti k jeho osobé. Viz SPSO, 2003. Annual Report

2002/2003. Edinburgh: SPSO, s. 15.
30 Scottish Parliament, 2007. Report to Parliament: The Scottish Public Services Om-
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Béhem zimy 2006-2007 byla zahajen proces obnoveni mandatu Alice Brown
skotskym parlamentem, ktery ji nasledné témét jednomysIné potvrdil ve funkci
na dal8i étyfi roky.>! Nasledné Alice Brown pozadala parlament o zmény ve struk-
tufe svého uradu, chtéla mit pouze dva zastupce s pozménénymi tlohami, v tom
ji parlament vyhovél, ovSem zaroven vyjadiil své znepokojeni nad formou, jakou
byla mista zastupct Alici Brown obsazena a nad jejich nabidnutou vysi platt.’
Dopad aféry na reputaci instituce nelze prozatim ur¢it. Ze postaveni SPSO jesté
neni zcela usazené doklada i debata ve skotském parlamentu v fijnu 2007, kdy
poslanci diskutovali o zavérech Crerarovy zpravy, jejimz cilem bylo zhodnotit
systém auditti, kontroly a stiznosti ve Skotsku. Clenové parlamentu vyslovili &et-
né pfipominky k pozici, uziteénosti a efektivité SPSQ.33

Od rozmezi let 2003-2004 tfad SPSO pouziva sjednocenou metodologii
(ackoliv ji v ¢ase mirn¢ upravil), kterda umoziuje srovnani jeho napadu. Detailni
statistiky jsou poskytnuty nize, ombudsman také zaznamenava dotazy, coZ jsou
predevsim neformalni zadosti o informace pfijaté po telefonu ¢i emailu, lidé se
ptaji na pravomoci SPSO ¢i pfedbézné zhodnocenti jejich stiznosti. Vétsina dota-
zu je feSena okamzité, nékteré jsou pfeménény na stiznosti, v mnoha pfipadech
zaméstnanci SPSO doporucéi jiny postup, pokud je problém mimo plsobnost
uradu. Celkovy pocet dotazli se od zalozeni uradu vice nez z¢tyfnasobil. Presto
je stale hlavni naplni SPSO vySetfovani stiznosti. Také v této oblasti mizeme
zaznamenat viditelny rist obdrzenych stiznosti, jednou z pficin je lepsi znalost

budsman, body 7, 10.

31 113 poslancti hlasovalo pro navrh, jeden proti, tii se zdrzeli. Vysledky a priib¢h debaty
jsou dostupné na http://www.scottish.parliament.uk/business/officialReports/meeting-
sParliament/or-07/sor0328-02.htm (navstiveno 16. listopadu 2007). Znamena to, ze
druhé funk¢ni obdobi Alice Brown vyprsi 29. zaii 2011. Zkraceni obdobi z péti na Ctyii
roky bylo doporuceno organiza¢nim vyborem parlamentu.

32 Skotsky parlament oznacil “proces za nespravny, zvlasté s ohledem na povahu tfadu a
urcil, aby byl ombudsman nalezit¢ poucen”. MacMahon, Peter, 2007. Ombudsman has
knuckles rapped over appointments of her deputies. The Scotsman, 8. listopadu 2007.

33 Pro spravu, ktera se dotyka i role SPSO, srv. Crerar, Lorne, 2007. The Report of the In-
dependent Review of Regulation, Audit, Inspection and Complaints Handling of Public
Services in Scotland. Edinburgh: The Scottish Government, zvlasté s. 86-95; diskuze
v parlamentu je dostupna na http://www.scottish.parliament.uk/business/officialRe-
ports/meetingsParliament/or-07/sor1003-02.htm (navstiveno 15. listopadu 2007).
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existence ombudsmana a zvysSeni informovanosti obyvatelstva o uzite¢nosti jeho
sluzeb, druhym vysvétlenim je rozsiteni pravomoci SPSO v roce 2005 (viz dale).
Nelze doposud zhodnotit, nakolik se zvysujici napad projevi na efektivité ombud-
smanovy ¢innosti.

Tabulka ¢. 1: Pracovni napad SPSO

Rok Dotazy Stiznosti Celkem
2006-2007 2386 1842 4228
2005-2006 1974 1724 3698
2004-2005 990 1387 2377
2003-2004 498 1293 1791

Zdroj: SPSO Statistics. Dostupné na http://www.spso.org.uk/includes/download.
php?id=631 (navstiveno 22. listopadu 2007).

Tabulka ¢. 2 rozdé€luje stiznosti podle oblasti. Ptipady dotykajici se zdravot-
nictvi a mistnich zalezitosti jednozna¢né dominuji, tieti pilit ptisobnosti ombuds-
mana- devolvované vetejné urady, je s odstupem na tfetim misté. Centralizovany
model tudiz neptinesl vyznamné zmény do slozeni stiznosti, protoze také pied ro-
kem 2002 skotsky ombudsman pro mistni zalezitosti mél nejvyssi napad néasledo-
van ombudsmanem pro zdravotnictvi. Na druhou stranu, celkovy pocet stiznosti
k SPSO v obdobi 2006-2007 byl vyssi nez celkovy soucet stiznosti vySetifovanych
jednotlivymi specializovanymi ombudsmany pied piijetim SPSO Act 2002.

Tabulka ¢. 2: Pfijaté stiznosti dle obsahové oblasti (2006—2007)

Oblast Stiznosti
Zdravotnictvi 497
/Asociace pro bydleni (registrovani pronajimatelé¢) 129
Mistni zalezitosti 1017
Skotska exekutiva a devolvovana administrativa 139
Skotské navazujici a vyssi skolstvi 50
Neurc¢eno 10
Celkem 1842

42



Zdroj:  SPSO  Statistics. Dostupné na http://www.spso.org.uk/includes/download.
php?id=631 (navstiveno 22. listopadu 2007).

Nakonec ze statistického okénka, tabulka ¢. 3 ukazuje, jak byly stiznosti vy-
feSeny. Mnoho z nich nedosahlo faze plného vysetiovani a byly oznaceny bud’
za predcasné, nebo mimo ptsobnost ombudsmana. V téchto piipadech je jedinou
cestou ke zlepsenti situace lepsi informovanost o pravomocich a praci SPSO, bylo
by také uzitecné, pokud by stézovatelé nejdiive uzili institutu dotazu pied sa-
motnym podéanim stiznosti. Kolem 20 % stiznosti prochéazi plnym vySetfovanim,
z téch byla v poslednim obdobi (2006-2007) zhruba polovina uznéana za alespoi
Castecné opravnéné. V poméru k poctu stiznosti je zdravotnictvi oblasti relativné
nejvice postizenou Spatnou spravou ¢i nespravnymi sluzbami. V praxi je zazna-
menan témef exponencialni narst opravnénych stiznosti (viz tabulka €. 4), ofici-
alni dokumenty SPSO ovsem doposud tento trend nevysvétluji, mizZeme se pouze
domnivat, ze hlavni pti¢inou je §irsi znalost o pfilezitostech, které urad poskytuje
a ze stiznosti podavaji lépe informovani ob&ané.**

Table 3: Vysledky uzavienych stiznosti (2006-2007)

Oblast Cel-

Zdrav. | Bydleni| MZ | SEDA |SNVS |Ostatni| kem
Stahnuto/stézovatel nedopl-
nil potiebné informace pied
vySetfovanim 58 5 88 10 3 1 165
Preruseno pred vySetfovanim | 78 12 99 21 1 0 211
Mimo pusobnost 72 29 191 48 8 9 357
Pfedcasné 81 96 509 55 17 0 758
Stahnuto/stézovatel nedoplnil
potiebné informace béhem
vySetfovani 4 1 1 0 0 0 6
Ptreruseno béhem vysetio-
vanim 8 1 5 0 0 0 14

34 Moznym vysvétlenim je i zména metodologie feSeni stiznosti (formalizace) v roce
2005, rozebirana dale.
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Neopravneéné 71 10 70 12 6 0 169

Césteéné opravnéné 47 6 45 6 1 0 105

Zcela opravnéné 16 2 21 2 0 0 41

Zdroj: SPSO Statistics. Dostupné na http://www.spso.org.uk/includes/download.
php?id=628 (navstiveno 22. listopadu 2007).

Poznamka: Pro zkratky viz tabulka €. 2.

Tabulka ¢. 4: Stiznosti shledané z ¢asti i zcela opravnéné

Rok Stiznosti
2006-2007 146
2005-2006 54
2004-2005 8
2003-2004 15

Zdroj: SPSO Statistics (rtizna 1éta). Dostupné na http://www.spso.org.uk/statis-
tics/index.php (indexova stranka) (navstiveno 22. listopadu 2007).

Ve zbytku kapitoly se pokusime analyzovat skutecnosti, které formovaly prv-
ni roky ¢innosti SPSO. Jako kazda nové zalozena instituce také SPSO proslo
procesem upravovani svych pravomoci a plsobnosti, zde pfedevSim ve sméru
jejich rozsifovani. V roce 2005 byly vyssi vzdélavaci instituce a univerzity zafa-
zeny do jurisdikce SPSO,* ten samy rok byla zjednodusena procedura podava-
ni stiznosti v ramci Narodni zdravotni sluzby (NHS), kdyz byl odstranén jeden
vnitini stupen a stézovatelé se tak mohou obratit na SPSO dfive nez predtim.
Zejména druha zména prispéla k citelnému zvyseni napadu (viz statistiky vyse).
Na druhou stranu ufad ombudsmana kritizoval zamér skotské exekutivy zridit
nové pozice Nezavislého skotského policejniho komisate pro stiznosti a Skot-
ského komisafe pro lidska prava, obavajice se zbyte¢né kolize a prekryti funkci

35 Further and Higher Education (Scotland) Act 2005. Je na misté pfipomenout, ze v
Anglii a Walesu byla tato pravomoc svéfena tifadu nezavislého arbitra.
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a podkopani zakladni myslenky centralizovaného modelu.*® Podle ndzoru mnoha
poslanct skotského parlamentu by pusobnost SPSO méla byt dale rozsifena ¢i
vymezena negativngé.*’

Jednim z nejkontroverznéjSich bodu se stala definice terminu $patna sprava,
ktera je samoziejmé zasadni pro pravomoci a ¢innost kazdého ombudsmana. Pod-
le nekterych je tento termin piili§ uzky a zabranuje ombudsmanovi zasahnout
proti rozhodnutim, ktera jsou naptiklad nespravedliva ¢i nespravna, naopak pro
jiné je dostatecné Siroky, nebot’ pod kontrolu $patné spravy lze podradit téméef
vse.3® Obecné to ale znamena, jak jiz bylo zminéno, Ze ombudsmani v Britanii se
soustiedi pouze na spravni proces dosazeni rozhodnuti, nikoliv na obsah (meri-
tum) rozhodnuti samého.?* Pojem $patna sprava nebyl definovan v zakoné z roku
1967, ale jiz béhem diskuze o navrhu v britské Dolni snémovné jeji predseda
popsal $patnou spravu jako ,,zaujatost, zanedbani, nepozornost, zpozdéni, nepfi-
slusnost, nevhodnost, zarytost, necestnost, liboviili a tak dale“,* vycet byl od té
doby neformalné pouzivan, nez v roce 1993 vyrocni zprava PCA navrhla podrob-
n¢jsi katalog. SPSO Act také ve svém textu zamérné neobsahoval Zadnou definici,
SPSO nasledné pievzal metodologii vypracovanou a pouzivanou PCA. Dal§im
v soucasnosti dostupnym vykladem SPSO je definice obsazena na jeho interne-
tovych strankach v sekci vysvétleni pojmu, ktera popisuje Spatnou spravu jako
Spatnou, neefektivni ¢i necestnou spravu. To muze zahrnovat skute¢nosti jako

36 SPSO, 2006. Annual Report 2005/2006. Edinburgh: SPSO, s. 9; v tomto sméru SPSO
neuspél, schvalenim zakont Scottish Commission for Human Rights Act a Police, Pub-
lic Order and Criminal Justice (Scotland) Act v roce 2006 skotsky parlament rozhodl
o ziizeni obou subjektl. Skute¢nou kolizi jejich ¢innosti s SPSO ale neni dosud mozné
zhodnotit, nebot’ nové tifady jesteé své aktivity nezacaly vykonavat.

37 Srv. diskuzi béhem opétovného jmenovani Alice Brown ve skotském parlamentu.
Dostupné na http://www.scottish.parliament.uk/business/officialReports/meetingsPar-
liament/or-07/s0r0328-02.htm (navstiveno 12. listopadu 2007).

38 Srv. podrobnou diskuzi v Kirkham 2007, s. 7-8; termin $patna sprava uzivany v Bri-
tanii je velmi blizkym, nikoliv ale absolutnim antonymem terminu dobra sprava
pouzivanému v Ceské republice.

39 Ovsem SPSO Act 2002 (¢ast 7/1) uvadi: ,,Ombudsman neni opravnén zpochybnovat
obsah rozhodnuti dosdhnutého bez Spatné spravy*, coz znamena, ze pokud rozhodnuti
obsahuje prvky $patné spravy, obsah mtize byt také prezkouman.

40 Podle jména autora je tento vycet znam také jako Crossmantiv katalog.
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je neodivodnéné zdrzeni, hrubost, chybna aplikace prava ¢i pravidel.“*! A¢koliv
souhlasime, ze pravni definice pojmu by byla problematicka a zvlasté by moh-
la omezovat flexibilitu ombudsmana, riznoroda vysvétleni jsou pro stézovatele
zmate¢na a ti pak nemusi ani pochopit, co vie $patna sprava pokryva.** Aby byla
tato hrozba odvracena, PHSO (viz dale) v roce 2007 zvetejnil dlouho o¢ekavany
dokument podrobné vysvétlujici termin $patna sprava,® je velmi pravdépodobné,
ze SPSO se pokusi uvedené zasady implementovat a dosud ne zcela jasna situace
se posune kuptedu.

Podoba postupu pro piezkum stiznosti je pro kazdého ombudsmana mimotad-
n¢ dulezita. Jak jsme jiz predeslali, zakon z roku 2002 umoznil SPSO fesit otaz-
ky neformalné, nebylo nezbytné ptipravovat celkovou zpravu o kazdém piipadu.
V praxi ombudsman navrhl péti stupniovy proces jak stiznosti fesit, od prvniho
kontaktu pfes zhodnoceni, prezkum, vySetfovani az ke zvlastni zpraveé pro skot-
sky parlament.* Pfednost byla dana rychlé napravé a neformalnim feSenim, pou-
ze velmi malo ptipadti dosahlo plného vysetfovani (stupen 4) ¢i podani zvlastnich
zprav (stupen 5).* Ptes nékteré ziejmé vyhody tohoto piistupu zacal ten byt po-
vazovan SPSO za problematicky, nebot’ neplnil dalsi dtlezitou funkci ombuds-
mana, totiz sdileni vysledkl jeho aktivit a s tim spojené obecné zlepsSeni kvality
vetejné spravy, jednoduse protoze Ufad nezvefejnoval dostatek zprav, pomoci
kterych by doporué¢eni mohla byt rozsifena. Z tohoto divodu na podzim 2005
byl uveden novy systém, podle kterého kazdy ptipad formalné podléha plnému

41 Maladministration and Service Failure. Dostupné na http://www.spso.org.uk/about/
article.php?id=221 (navstiveno 14. listopadu 2007).

42 Ze uzékonit definici administrativy neni nemozné doklada piiklad 7974 Ombudsman
Act (Cast 26) v Novém jiznim Walesu (Australie), text je dostupny na http://www.
austlii.edu.au/au/legis/nsw/consol_act/0al1974114/s26.html (navstiveno 16. listopadu
2007).

43 PHSO, 2007. Principles of Good Administration. Dostupné na http://www.ombuds-
man.org.uk/pdfs/pga.pdf (navstiveno 16. listopadu 2007), je tfeba upozornit, ze podle
nazoru autora tohoto ¢lanku voditka dana PHSO nepatii do kategorie lehce pochopitel-
nych.

44 SPSO, 2004. Annual Report 2003—2004. Edinburgh: SPSO, s. 14.

45 Vyro¢ni zprava pro rok 2003-2004 rozdéluje pripady podle dosazenych stupnti, z 1828
stiznosti pouhych 18 proslo plnym vySetfovanim (stupen 4). Viz tamtéz, s. 22-23.
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vySetfovani s naslednou zpravou, i pokud je vyfesen neformalné.*® Vysledek je
pomérné paradoxni, zatimco za jedno z hlavnich omezeni PCA byla povazovana
jeho povinnost pfipravovat zpravy pro kazdy jeho piipad, SPSO se pro stejnou
praxi rozhodl dobrovolné&.*’

Zavéreénym krokem vSech ombudsmant je doporucit vefejnym organiim,
jakym zptisobem maji poskytnout napravu stézovateli, jehoz stiznost byla shleda-
na opravnénou. Podle SPSO nejlepsi formu napravy piedstavuje navraceni stavu
pied tkon obsahujici Spatnou spravu (restitutio in integrum). Takové feSeni neni
logicky vzdy k dispozici, alternativni nahradu je mozné poskytnout prostiednic-
tvim omluvy, vysvétleni chovani, pokryti skute¢né ztraty, zasahem ke zmirné-
ni nespravedlnosti nebo symbolickou platbou za utrpéné piikofi. Druha forma
napravy se soustiedi na obecna vylepSeni procest a procedur v ramci vefejnych
organt pomoci navrhovani ptislusnych zmén ¢i poskytovani voditek zaméstnan-
cum spravy.

Spokojenost sté¢zovatelll se sluzbami ombudsmana je faktor, ktery musi byt
posouzen, aby mohla byt zhodnocena uziteénost Gradu. Zde je ale tieba rozliSovat
mezi spokojenosti s vysledkem rozhodnuti a s procesem Setfeni. Druhy indika-
tor je pravdépodobn¢ spravedlivéjsi a vychazi z rychlosti, vhodnosti a efektivity
feSeni stiznosti. V tomto ohledu ma SPSO celkem dobré vysledky, coz indiku-
je i velmi malé mnoZstvi stiznosti na jeho sluzby, kolem 50 procent z nich je
hodnoceno jako opravnénych (ohledné rychlosti srv. dale).*® Daleko slozitéjsi je
zhodnotit spokojenost spojenou s vysledkem Setfeni. Vyzkum vefejného minéni
objednany SPSO v oblasti zdravotnictvi naznacil vyrazné kriticky pohled ucast-
nikd na sluzby SPSO.* Takovy vysledek je ale stézi prekvapujici. Jednotlivec,

46 SPSO, 2005. Annual Report 2004—-2005. Edinburgh: SPSO, s. 6.

47 Rozporu mezi funkei poskytovat obecné navrhy na zlepseni a chybéjicim plnym
vysetfovani si povsiml i Elliot 2006, s. 88.

48 V roce 2006/2007 bylo podano 42 stiznosti, 20 z nich opravnénych. Statistiky od roku
2003/2004 jsou dostupné na http://www.scottishombudsmanwatch.org/files/SQM __
stats 1 .pdf (navstiveno 19. listopadu 2007), je piekvapujici, ze tato Cisla nejsou
oficialn¢ ombudsmanem zvefejiiovana.

49 Pouze 15% bylo velmi ¢i docela spokojenych s rozhodnutim SPSO, 59% docela ¢i vel-
mi nespokojenych. Také v jinych aspektech vyzkumu bylo hodnoceni SPSO pomérné
negativni. Srv. SPSO and Scottish Health Council, 2006. Experience and Attitudes in
relation to NHS Complaints since the Introduction of the New Procedure (Craigforth
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jehoz stiznost je odmitnuta, se samoziejmée citi poskozen, stejny pocit ma i pokud
ombudsman neni opravnén prezkoumavat meritum rozhodnuti vetejného organu.
Jedinou cestou jak napravit takovou situaci je 1épe informovat o obsahu ombud-
smanovy sluzby a o pravomocich, kterymi disponuje. SPSO v tomto sméru ¢ini
obecné dost, ale nékteré kroky ufadu jdou opaénym smérem. Napiiklad ve své
vyro¢ni sprave pro rok 2005/2006, SPSO oznacuje sviij ufad za ,.alternativu sou-
dum*,*® coz je samoziejmé nesmysl s moznymi nepfedvidatelnymi nasledky pro
osoby pozadujici napravu.

Jak jsme se jiz zminili, naprava ma smysl pouze pokud pfijde v¢as. Zatimco
naptiiklad PCA si stanovuje pro svoji praci jisté lhuty,>' SPSO se rozhodl apliko-
vat pouze velmi volny ramec. Zpisobilost stiznosti ma byt posouzena do 20 pra-
covnich dnti a nasledné do dalSich 20 pracovnich dnti mé byt u¢inéno rozhodnuti.
Jestlize to neni mozné, je tieba poskytnout vysvétleni a st€Zzovatel musi byt dale
informovan o probihajicim vySetfovani alesponn kazdych 20 pracovnich dni.>
Za zaznamenani stoji, ze SPSO nezvetejnuje zadné statistiky ohledné primérné
délky vySetfovani stiznosti, z dostupnych zdroju se zda, ze ptilisna délka proce-
su je jednou ze slabych stranek tfadu. Na tyto obtize bylo poukazano poslanci
skotského parlamentu pfi znovujmenovani Alice Brown,> v bieznu 2007 Gfad
registroval 919 nevyfeSenych stiznosti, z nichz mnoho bylo podano jesté pred
rokem 2005.%*

report), s. 77-91.

50 SPSO, 2006. Annual Report 2005—2006. Edinburgh: SPSO, s. 5.

51 Zpusobilost stiznosti ma byt posouzena do deseti dnti, 80% stiznosti ma byt vyfeseno
do i1 mésicti a 95% do jednoho roku, pouze druhy z cilti nebyl v roce 2005/2006
naplnén. Viz PHSO, 2006. Annual Report 2005-2006: Making a Difference. London:
The Stationery Office, s. 52.

52 SPSO, 2004. Annual Report 2003—2004. Edinburgh: SPSO, s. 15.

53 Srv. pozn. pod ¢arou €. 37.

54 Viz statistiky dostupné na http://www.scottishombudsmanwatch.org/files/23.05.07_
SPSO_outstanding_complaints_at March 2007.pdf (navstiveno 15. listopadu 2007);
napiiklad jeden z medialné nejviditelnéjsich pripadd byl vyfeSen az po ctyfech letech
vysetfovani. Srv. BBC News, 2005. Ministers issue motorway apology. Dostupné na
http://news.bbc.co.uk/2/hi/uk _news/scotland/4419736.stm (navstiveno 12. listopadu
2007).
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Jednou z nejnovéjsich udalosti v zivoté SPSO je, ze jiz mél tu ,,cest™, aby jeho
rozhodnuti bylo pfezkoumano soudy. V roce 2007 jedna z mistnich samosprav
(Argyll and Bute Council) podala zalobu ke skotskému Nejvyssimu civilnimu
soudu (Scottish Court of Session) a pozadovala zruseni zavéru Setfeni SPSO z di-
vodu jejich nespravnosti. Soud, odkazujic na rozsudky tykajici se PCA citované
vyse a aplikujice je na SPSO Act, dovodil odlisnost skotské situace od britské
(anglické). Soudce se nasledné vyhnul u¢inéni kone¢ného rozhodnuti, zda SPSO
podléha soudni kontrole ¢i ne, nebot’ by to podle ného bylo v této rané fazi vyvoje
uradu predcasné. Na druhou stranu soudce v obiter dictum oznacil rozhodnuti
SPSO za nespravné, ovsem odmitnul ho zrusit, jelikoz na zakladé faktickych sku-
te¢nosti ptipadi by takové rozhodnuti nemélo zadny prakticky dopad.>

Uvedli jsme jiz, ze jednim z vedlejSich cilii kazdého ombudsmana je zlep-
Sit procesy ve vetejné spravé. SPSO identifikoval nedostatek v komunikaci jako
diavod vétSiny stiznosti. Mnohokrat by se stézovatelé spokojili jen s omluvou,
ale postizené organy se obavaji, ze omluva by byla pouzita jako pfiznani odpo-
védnosti v pfipadném soudnim sporu. SPSO rozebira tuto zalezitost ve svych
vyro¢nich zpravach velmi dikladné a oproti pravé vyslovené hypotéze dochazi
k zavéru, ze naopak neschopnost se omluvit pfispiva k dalsi eskalaci konfliktu
a soudnim sporim. V této oblasti se SPSO pokousi nabidnout moznosti feSeni
uvedeného dilematu. Zminuje nedavno piijatou legislativu v Australii, ktera ome-
zuje §ifi odpoveédnosti veetné ustanoveni, ze omluva neni pfizndnim odpovédnos-
ti. Zkusenosti z Australie dokazuji, Ze to vede k vylepseni vztahli mezi vefejnymi
organy a stéZovateli.’® Cilem SPSO je prosadit podobnou legislativu ve Skotsku,
ombudsman jiz zalezitost n¢kolikrat oteviel v diskuzi se skotskymi ministry ¢i
¢leny parlamentu. Jestli dvouleté Gsili bude zakonceno Gspéchem neni prozatim
jasné.

6 Zavér: skutecny centralizovany model pro Spojené kralovstvi?
Soucasny stav ombudsmanstvi v Britanii je neobycejné komplexni a Skotsko
neni vyjimkou. A¢koliv zamérem zde bylo vytvofit centralizovany model, je zde

55 Srv. Argyll and Bute Council against Judicial Review of a Decision of the Scottish
Public Services Ombudsman [2007] CSOH 168. Dostupné na http://www.scotcourts.
gov.uk/opinions/2007csoh168.html (navstiveno 22. listopadu 2007).

56 Detailnéji viz SPSO, 2005. Annual Report 2004-2005. Edinburgh: SPSO, s. 7.
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stale pravomoc PCA (PHSO) nad vyhrazenymi zalezitostmi; v Anglii propoje-
ni ombudsmana pro zdravotnictvi s PCA (ktery ma jurisdikci pro celou Britanii
v urcitych ptipadech) je dalsim prikladem problémd, které asymetricka devoluce
prinasi. Pochopitelné to vSe musi byt dopad na vykonnost ¢innosti ombudsmantl
ve Spojeném kralovstvi.

Jiz v roce 1998 PCA pozadal britskou vladu, aby provedla ptezkum ptisobeni
ombudsmant ve vetejné sféfe v Britanii, nebot’ citil, ze tradi¢ni britsky pfistup
je pon¢kud zastaraly a neodpovida pozadavkim moderniho vlady a jeji kontroly.
Pozadavek byl pfijat a v dubnu 2000 byla vydana obsahla zprava, ktera navrh-
la zjednodusit cely systém (zejména v Anglii) a pfizplsobit ho procesu devolu-
ce.”” Odborné kruhy, které kritizovaly situaci v Britanii jiZ dlouhou dobu, uvitaly
Collcuttovu zpravu jako krok spravnym smérem, ale zaroven vyjadrily obavy, Ze
navrzené zmény nejsou dostate¢né.*® Vlada naznacila ochotu ptenést doporuceni
zpravy do legislativy, nanestésti Dolni snémovna nebyla schopna najit dostatek
¢asového prostoru pro zmény PCA Act. Pres tuto piekazku se anglicky systém byl
nucen adaptovat na ménici se situaci alesponi v ramci platné legislativy, napiiklad
ufady PCA a anglického ombudsmana pro zdravotnictvi, které byly od pocatku
personalné propojeny, byly nedavno formalné transformovany do titadu Ombud-
smana pro parlament a zdravotnictvi (PHSO), tento subjekt dnes mnoho véci fesi
neformalné. Aby byly usnadnény alespon tyto posuny, britskd vlada reagovala
uvefejnénim dalsi konzultaéni zpravy® a na jejim zaklad¢ ptipravila spravni pii-
kaz (regulatory reform order), coz je druh sekundarniho pravniho aktu umoznu-
jici men$i zmény primarni legislativy. Pfikaz byl pfijat britskym parlamentem
v roce 2001, pfinesl ale pouze kosmetické modifikace systému majici vylepsit
spolupraci mezi specializovanymi ombudsmany v Anglii, plné pravni spojeni
(centralizovany model) ¢i systému kolegia navrzenému Collcutovou zpravou

57 Collcut and Hourihan 2000.

58 Mezi pocetnymi rekacemi srv. napiiklad Giddins, Philips, 2001. Whither the Ombuds-
man? Public Policy and Administration, ro¢. 16, ¢. 2, s. 1-16; Thomson, Brian, 2001.
Integrated Ombudsmanry: Joined-up to a Point. Modern Law Review, ro¢. 63, €. 3, s.
459-467.

59 Cabinet Office, 2005. Reform of Public Sector Ombudsmen in England. London: Cabi-
net Office Publications.
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nebylo zrealizovan. Stejné tak byl zachovan filtr pro urcity druh stiznosti k PHSO,
jelikoz spravni piikaz nemohl zménit dilezité prvky primarni legislativy.®

Je zfejmé, Ze zminéné pokusy jsou pouze piechodné a Britanie vyzaduje v té-
to oblasti SirSi reformu. Kone¢nym cilem musi byt zjednoduseni systému, aby
lidé nebyli pfi podavani stiznosti zmateni. Pravdépodobné jedinym feSenim by
bylo sjednoceni vetejnych ombudsmant do jednoho ufadu, jak naznacil uspéch
SPSO. Ale jakou zvolit nejlepsi cestu ze soucasné komplikované sité asymetricky
devolvované Britanie?®!

Prvni variantou je zachovani soucasného stavu, v kterém maji n¢které sta-
ty (napiiklad Skotsko) centralizovany model, Anglie ma vice specializovanych
ombudsmanti a je zde jeden britsky ustfedni ombudsman s jurisdikei nad vyhraze-
nymi zalezitostmi (s dodate¢nou odpoveédnosti za nékteré oblasti v Anglii). A¢ko-
liv pro Skotsko takové usporadani neni katastrofou, v Anglii pfinasi velké obtize,
kdyz panuji opravnéné obavy z plytvani zdroji, nebot’ poté Casto ombudsmani
funguji vice jako informacni centra posilajici stéZovatele na spravna mista misto
aby se soustfedili na vySetfovani v rameci jejich ptisobnosti.

Nejjednodussi cestou by bylo vytvoieni jednoho tfadu ombudsmana pro celé
Spojené kralovstvi s ptsobnosti nad vSemi oblastmi (ustiedni, devolvovanymi,
mistnimi), ktery by vySetfoval vSechny stiznosti, tedy zavedeni skutecného cent-
ralizovaného modelu. Vyhody jsou zfejmé, na druhou stranu by to také znamena-
lo poruseni autonomie devolvovanych administrativ a vznik neustavni hierarchie,
nebot’ takovy superombudsman by musel byt jmenovan britskou Dolni snémov-
nou, ackoliv by vykonaval svou ¢innost i vi¢i devolvovanym afadim. Podobné
obtize by vznikly pfi realizaci navrhu z Collcutovy zpravy a zavedeni centralizo-
vané¢ho modelu (ac¢koli pomoci systému kolegia) ve vSech ¢astech Britanie, ang-
licky ombudsman by pfitom stale mél jurisdikei i nad vyhrazenymi zalezitostmi.

vvvvvv

zacinaji s hypotézou, Zze devoluce neumoziuje zfizeni skutecné centralizované-

60 Text Regulatory Reform (Collaboration etc between Ombudsmen) Order 2007 je dos-
tupny na http://www.opsi.gov.uk/si/si2007/20071889.htm (navstiveno 16. listopadu
2007); pro analyzu srv. PHSO, 2007. Factsheet: Regulatory Reform Order 2007 C.
1889. Dostupné na http://www.ombudsman.org.uk/pdfs/Regulatory Reform Order
factsheet.pdf (navstiveno 17. listopadu 2007).

61 Pro podrobnou diskuzi srv. také Elliot 2006, s. 93—105.
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ho modelu a je tedy nutné zachovat dvoustupnovou architekturu. Skotsko slouzi
jako navod pro novy systém: kazda ze zemi by méla vlastni centralizovany model
s podobnymi pravomocemi jako SPSO a dale by zde byl jeden britsky ombud-
sman s pusobnosti pro vyhrazené zalezitosti. Nanestésti i tato varianta ¢eli obti-
zim s pozici Anglie, které se zatim devoluce netyka. Zde zatim ptisobi zminéni tii
ombudsmani pro mistni zalezitosti, jeden ombudsman pro zdravotnictvi (vélenén
k PCA do PHSO), ptedevsim zde ale chybi jakékoliv rozdéleni mezi vyhrazené
a devolvované otazky.®> Co by mél tedy anglicky centralizovany model pokryvat
pri vysetfovani jako devolvované zalezitosti? Jedinou odpovédi je umélé rozdé-
leni pravomoci v Anglii zalozené na vzoru z jiné Casti Britanie, jmenovité asi
uzito pouze pro rozdéleni piisobnosti mezi britskym a anglickym ombudsmanem
a nemélo by vyznam v jiné oblasti. Dalsim vzniklym problémem by ovsem bylo,
ktery organ by navrhoval anglického ombudsmana, kdyz anglicky parlament ne-
existuje.®

Kazda ze zvolenych moznosti ma svoje vyhody i nevyhody a nebude jedno-
duse implementovatelna, mizeme proto jen uzaviit, ze ve Skotsku byla reforma
také bolestiva, prinesla ale pozitivni vysledky a doufejme, Ze skotské zkusenosti
mohou byt zopakovany také v Anglii.

62 Samoziejmé nejjednodussim fesenim by bylo rozsifeni devoluce také na Anglii, ale
takové plany ptesahuji problematiku ombudsmana a nejsou v nejblizsi budoucnosti
realné.

63 Mohla by to byt Dolni snémovna s poslanci také z ostatnich ¢asti Britanie?
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History of Czechoslovakia —
the period of the “First Republic”

Magda Peterkova

“The First Republic” (28. 10 1918-29 / 30. 9. 1938) — general notes

To the Czech lands the end of the Great War meant the end of the Austro-
Hungarian hegemony and brought the desired formation of the independent Cze-
choslovak Republic'. However, the formation of an independent state also meant
the necessity to reform the public administration as it had been controlled by the
Habsburg monarchy within the framework of Austria-Hungary. Thus the period
1918-1938 is denoted as the period of the “First Republic”. This period begins
with the formation of the independent Czechoslovakia and ends with the Munich
Agreement.

In the first period of existence of the Czechoslovak Republic it was necessary
to define the nature of the state that was supposed to be democratic. The new state
met this requirement as it had established a complete set of human rights and
liberties, the citizens became equal according to the law, principle of plurality was
applied (there were many political parties), the powers of the government were
divided into three branches — legislative, executive and judicial and finally private
property was guaranteed.

However, the most important event of this stage was the approval and dec-
laration of the constitution also called the February Constitution.> This law
replaced the existing Temporary Constitution®. It is also important to say that one
of the basic features was the demonstration of parliamentary democracy princi-
ple. It was based on the fact that the political power, which was not divided at that
time, was devolved from the National Committee to the Revolutionary National

1 28th October 1918 — declaration of Czechoslovak independence

2 121/1920 Col. Of 29" February 1920 by which the Constitution of the Czechoslovak
Republic was introduced

3 37/1918 Col. Of 13" November 1918
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Assembly. This Assembly could be regarded as the seeds of future parliament;
in other words, as a body of the legislative branch. The executive branch was
to be composed of the president and the government. However, the president’s
power was limited, which can be understood as one of the distinctive features of
the Temporary Constitution. After Tomas Garrigue Masaryk returned to Czecho-
slovakia from abroad the disagreement about the presidential power resulted in
adoption of amendment to the Constitution in May 1919. This amendment con-
sisted in extension of the presidential competence.

The Temporary Constitution consisted of only twenty-one sections which
made four parts: the first related to the National Assembly, the second was about
the president of the republic, the third dealt with pronouncing judgments and the
last one was about the executive power and the power to order. It is obvious from
this division that it was only a temporary document which was supposed to bridge
the gap in the development of the constitution as the way this constitution was
formulated was not sufficient.

The temporary constitution together with the Reception Law formed provi-
sional constitutional foundation of the new state. Apart from confirming the cre-
ation of an independent state of Czechoslovakia the Reception Law further states
that all the existing imperial and provincial laws and regulations remain valid for
the reason that the continuity with the Austro-Hungarian legal order should be
preserved. This continuity was to be kept until the newly created state made its
own legal order to be followed in the internal affairs of the state.

However the reception of the administrative system was not an easy task. It
was financially demanding, the regional units were too large, the administrative
bodies of the new state operated on two levels — the Austrian and Czechoslovak
and the overall functioning of this system was rather cumbersome. It seemed that
this problem might be solved by means of forming smaller regional units, with
the Czechoslovak state bodies playing the key role, as well as involving Slovakia
and R. in the unified state.

The National Czechoslovak Committee Act no 2/1918 became an important
legislation of this period. It established the supreme administrative authorities in
Czechoslovakia. This Act established central authorities, ministries as well as the
Supreme Administrative Court.
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However, as we have already mentioned above the real (crucial) landmark
in functioning of the independent Czechoslovak republic was the adoption of
February Constitution in 1920.

Constitution from 1920 — The February Constitution

The constitution always determines the development within the state. There-
fore it is essential that we touch on this subject, as it was just this document that
laid the foundations of the public administration of this period. The Constitution
from 1920 can be found as the law no 121/1920 or of the Czechoslovak State and
it came into operation on the day of announcement, on 6" March 1920. For the
purposes of accuracy, we should add that this number enshrines the law which
introduces the constitutional charter of the Czechoslovak Republic. This intro-
ductory law contained 10 articles, the most important being the article number 9,
which stated that on the day when the constitutional charter became effective all
the previous constitutional laws expired, i.e. those that had been passed during
the period of the Austro-Hungarian hegemony. Ten articles of the introductory
law were followed by 134 sections of the constitutional charter divided into six
chapters.

Constitution, or more precisely the constitutional charter followed the tradi-
tional concept of the division of the power within the state, in other words it
regulated the functioning of the legislative, executive and judicial power. The
legislative power was vested in the bicameral parliament (National Assembly),
the executive and governmental power was awarded to the President and the
government and finally the judicial power was secured (guaranteed) by the sys-
tem of independent courts.

A more detailed analysis of the particular provisions of the constitutional char-
ter could be the subject of another essay, however for the purpose of this paper it
is necessary that we outline the content of the constitutional charter and mention
the fact that it became a key document during its period. In order to have a full
picture it is also vital that we add that apart from the provisions relating to the
particular branches of the public authority (the legislative, the executive and the
judicial power) the constitutional charter also contained fundamental civil free-

57



doms, hence it can be regarded as a predecessor of current Charter of Rights and
Freedoms which is now a part of the constitutional order of the Czech Republic.

Public Authority during the period of the “First Republic”

The First Republic was built on the principle of representative government*
which can be regarded as one of the basic elements of democratic state. During
the period from 28" October till 14" November 1918 the executive as well as the
legislative power was carried out by the National Czechoslovak Committee hea-
ded by Karel Kramai. On 14" November 1918 Revolutionary National Assembly
was established in accordance with the Provisional Constitution. In March of the
following year it was extended by representatives of Slovakia. The Revolutionary
National Assembly came into being as a result of extension of the original Natio-
nal Czechoslovak Committee. It was a unicameral body.

The February Constitution from 1920 which was inspired by the French vari-
ant of the representative government consisting in the mutual check between the
government and parliament caused a radical change. Under this law bicameral
National Assembly, as a law-making body came into being. As we have alrea-
dy suggested it consisted of two chambers — the Chamber of Deputies and the
Senate.’ Nevertheless even the establishing of the bicameral body did not solve
the complicated relation/settle the dispute between the legislative and executive
branch with respect to the existence of the controversial institute which was the so
called Five. It was a body which had not been amended by/modified in the con-
stitution by means of which the democratic processes were being circumvented.
This Five was made up of leaders of the main political parties and it was these
representatives who made the most important political decisions. The number of
five leaders offered an easy way how to achieve a compromise especially when
these were the representatives of the political parties forming the majority of the
Czechoslovakia. In any case the existence of the Five predetermined the Natio-

4 Representative Government — a way of execution of state power when Parliament (the
legislative branch) has dominant position in relation to the executive branch

5 As to the competences of the separate chambers of the National Assembly - see the
group of authors: Political System of Czech Lands 1848—1989. Masaryk University in
Brno, 2006, p. 52 and following
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nal Assembly to confirm the decisions of the Five, whereas the government was
supposed to carry out the decisions as the Five was not competent to do so itself.
The Five united the representatives of the most powerful parties. In this context
it will be useful to point out which parties won the particular elections. In 1920
the election was won by the social democratic block, which resulted from the
circumstances which had led to the formation of the Czechoslovak Republic. In
1925 initial crisis/teething troubles appeared while forming government coalition
as in this period the separation of the political spectrum was obvious. In the end
the coalition was formed by Agrarian Party and Communist Party. The year 1929
also meant the victory of the agrarians. The last election during the period of the
“First Republic”, held in 1935, was won by the civil parties.

As we have outlined the functioning of the legislative power represented by
the National Assembly it is also necessary that we draw our attention to the exe-
cutive power represented by two institutes — government and President. All the
competence relating to the executive power was vested in the government apart
from that which was explicitly vested in the President. Development can be seen
when observing the way the government was formed. In accordance with the
Provisional Constitution the cabinet was elected by the Parliament, or in other
words the Revolutionary National Assembly, while in the February Constitution
it was laid down that it was the President who should appoint and dissolve the
government. The government was answerable to the Chamber of Deputies of the
National Assembly. It was characteristic of the “First Republic” that no party
was able to obtain the majority in the election, which would have meant that a
unicolor government could have been established. Thus the governments consi-
sted of members of different parties, which resulted in the lack of constructive
opposition. One of the possible solutions in such precarious situations when the
government was made up of members of “different colours” and there was no
opposition, was the creation of caretaker government. There were two reasons for
forming of these governments:

1. To guarantee the capability of the executive power in situations when coop-

eration of the coalition parties was obstructed and it was obvious that it would
not persist
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2. In cases when the political parties wanted to discharge themselves from liabil-
ity for unpopular decisions which were regarded as disputable by the public®

The caretaker governments were appointed by the President, which also
strengthened his position. When speaking about the caretaker governments we
should add that they were made up of professionals who were not answerable to
any parties, although they were supported by all the constructive parties.

As far as the role of the President at the beginning of the First Republic was
concerned it was not easy with respect to the limited power set by the Provisio-
nal Constitution. The President was a symbol of restored statehood and as such
he had representative rather than constructive function. The first President was
Tomas Garrigue Masaryk who was elected by the Revolutionary National Assem-
bly on 14" November 1918. However Masaryk objected to the limited power of
the president and it was in 1919 that the Provisional Constitution was amended.
The amendment consisted in strengthening of the presidential authority. It was the
February Constitution that meant a radical change. In accordance with this docu-
ment the president was allowed to hold his office for two successive terms, one
term lasting seven years. However this did not apply to T. G. Masaryk, who was
designated/regarded as the president — liberator, the one who contributed to the
end of the Austro-Hungarian Empire, as well as the head of exile and new state
ideology maker. Therefore his presidential term was not limited. T. G. Masaryk
was elected President four times, that is in 1918, 1920, 1927 and in 1934. In 1935
Masaryk resigned from the office of President and nominated Edvard Benes as
his successor.

An important extension of the presidential power was enacting of suspen-
sive veto. This law allowed the President not to sign a rule of law passed by
both chambers nevertheless the Chamber of Deputies had a chance of subsequent
legislative review. We should also add that the President was not answerable to
anyone and he could be prosecuted only for high treason.

An extensive administrative structure was formed around the president. It
was represented by two institutions — the office of the president and the Prague
Castle. The President obtained lot of sensitive information through the bureau.

6 Group of authors: Political System of Czech Lands 1848-1989. Masaryk University in
Brno, 2006, p. 60.
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The Castle on the other hand represented the real institutional embodiment of
Masaryk’s role in the Czechoslovak policy.” It consisted of individuals related
to the President either ideologically or privately and formally it was an apolitical
body. Masaryk considerably intervened in the Czechoslovak politics by means of
the Castle, however its existence was criticized by many of the then politicians
(e.g. K. Kramar).

To complete the information we must not forget to mention the functioning
of the judicial branch. The February Constitution established that the courts were
bound by law. The judiciary consisted of the following courts:

Electoral Court
Supreme Administrative Court
State Court
System of Civil and Criminal courts
Labour Courts
Arbitration Courts

Labour Courts
Outside the judicial hierarchy there was the Constitutional Court. Its aim was
to check whether the rules of law were consistent with the constitutional rules.
However, its activity/operation was very sporadic as it functioned only until
1931.

Internal Structure of the State

As a result of the creation of the Czechoslovakia it was necessary that the re-
lation between the Czechs and Slovaks be regulated. However, it was also impor-
tant to define the relation between these two national majorities and the minorities
represented by the German, Polish, Hungarian and Austrian minorities.

The key to regulation of relations with the minorities was the idea of “Czecho-
slovakism”. This culturally-political idea results from the fact that Czechoslovaks
had a majority in the new state. Therefore the Czechoslovak nation was to have
the leading role in the newly created state, which was to be respected by the

7 Compare a group of authors: Political system of Czech Lands 1848—1989 Masaryk
University in Brno, 2006, p. 64.
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minorities. Although this conception had been clearly formulated problems and
complications arose from the very beginning of the new state as to the regulation
of relation between the Czechs and Slovaks. This finally resulted in the attempt
of the Slovaks to gain autonomy. The first attempt to gain autonomy occurred in
1921 when V. Tuka proposed an amendment to the Constitution. This amendment
suggested the existence of two sovereign states having a joint/common president.
Although this attempt was not successful it was followed by another one resulting
from the requirements of Hlinka’s Slovak People’s Party. Its members required
a broad autonomy which would not have related to certain fields such as army,
foreign affairs, public law, presidential election and discussing some chapters of
the budget as well as legislative issues connected with the above-mentioned poli-
cies. The Slovaks did not manage to gain the autonomy during the period of the
First Republic. However similar requirements were formulated later and it should
be noted that the Slovaks achieved significant results.

It was also the local self-government of the Carpathian Russia that appeared
to be problematic. This, according to the February Constitution, represented self-
governmental region with the highest degree of autonomy. The Executive was
headed by the Governor and Vice-Governor, the Governor being a member of
the Czechoslovak government. These two persons were supposed to represent the
highest level of administration until the assembly of Carpathian Russia was cre-
ated. Since 1920 the territory of Carpathian Russia was divided into four districts
(zupy) headed by administrators. The year 1923 meant the first election to the mu-
nicipal authorities. In 1926 the whole area was united to form a single district/unit
with a seat in Mukacéevo. The Act of provisional regulation of legal position of the
Governor of Carpathian Russia and of related organizational measures/rulings®
in June 1937 limited, to a certain extent, the role of the Czechoslovak government
in this region.

As far as the territorial structure was concerned we should also mention the
specific region called “Sudety” in other words border territory inhabited by peo-
ple of German nationality. At the beginning of the existence of the state there
were attempts to create a network of German provinces. These provinces had
two requirements. Either they wanted to gain complete autonomy or they inten-

8 172/1937 Col.
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ded to be annexed directly to Austria or Germany. The situation stabilized at the
beginning of the twenties however crisis appeared in the middle of the thirties. At
this moment Germany began to struggle for integration of these border territories
into the German Reich. This German requirement became a central issue of the
foreign policy of Czechoslovakia during the period of the “First Republic” and
finally it was reflected in establishing of the protectorate of Bohemia and Moravia
in 1939.

It was obvious within the newly created state that it was necessary to make/
carry out a reform of both state administration as well as self-administration, to
constitute central administrative authorities and define the competences of these
two basic branches of administration. The need for such a reform has been out-
lined above in the text in connection with the adoption of the. The aim of this
reform was to simplify the whole administrative system and functioning of the
administrative authorities as well as accelerating of administrative proceedings. It
should be noted that the reform did not include central administrative authorities
and municipal administration. When negotiating the final form of the reform the
political parties inside the state were divided into two groups. The members of the
Czechoslovak Nationally Democratic Party, Czechoslovak People’s Party as well
as the representatives of Moravia, who held the same view, wanted to keep the
existing provincial administrative units. The other group strove for a change in
the local/territorial structure and it required that special regions (Zupy) be created.
This view was shared by the members of the Agrarian Party (Republican Party
of Agrarians and Farmers) and the members of Socialist Parties (Czechoslovak
Social-Democratic Workers/Laborers Party and Czechoslovak Nationally-Socia-
list Party; the same view was held by representatives of Slovakia and Silesia). The
adoption of the Act of Creation of Regional and District Authorities in Czecho-
slovakia® in 1920 meant a final shape of the administrative reform. The existing
provincial division in Czechoslovakia was abandoned and replaced by 22 regions
(with the exception of Carpathian Russia), headed by administrators'® appointed

9 126/1920 Col. Date and scope of effect was set by the Government as the Government
was empowered by the law to do so.

10 Administrators were government officers (civil servants) and they had to have legal
education.
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by the government. The Regional Councils'! were in charge of the administrative
functioning of these Regions. Another important body apart from the Regional
Council was a committee consisting of eight individuals elected from its mem-
bers. It was a standing/permanent body of the Council and it prepared its negotia-
tions/hearings. Finally the last bodies were the committees. Financial Committee
was always set up while the other ones were established according to require-
ments. Generally, the Regional Authorities were controlled by the Ministry of
the Interior and they replaced the original provincial political administration. The
above-mentioned Act did not apply to Prague, which (as a Capital City) was sup-
posed to be administered by its own legislation.'?

This Act also enabled the formation of Bohemian, Moravian and Silesian and
last but not least Slovak regional units. This can be regarded as an attempt to keep
the original provincial division. There were special authorities which were sup-
posed to operate in the separate Regional Units. The authorities were as follows:
provincial regional board, provincial unit committee and provincial unit supervi-
sory committee. The separate units were supposed to consist of separate regions
which were allowed to ask the Ministry of the Interior whether they could fulfill
certain economic and administrative duties together. However this idea was not
carried out/implemented.

The regions were further subdivided into districts, headed by district chiefs.
The districts consisted of separate municipalities. At the district level there were
towns with a special status (in the Czech Lands/territory) and towns with a muni-
cipal administration (in Slovakia).

However the law (having been) set in this manner it had a lot of adversaries.
There were many arguments especially as to the area and the number of the regi-
ons. The fact that the self-administration had been limited was also criticized,
economic problems accumulated, the role of bureaucracy became more impor-
tant, requirements of the Slovak representatives to gain autonomy were not fulfi-
lled and finally since 1924 attempts to amend this Act began to appear.

11 1/3 of the members was appointed by the government, the rest of them were elected.
The Regional Councils issued Statutory Instruments to laws and government decrees:
they also established special institutions. Regional Councils were not allowed to deal
with political issues.

12 However in the end no special legislation for the capital city was adopted in this period.
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As far as the self-administration issues are concerned, it is essential to menti-
on the law/act which changed and complemented some provisions of the existing
local governments and town status in Czechoslovakia — the amendment of muni-
cipal formation."* By means of this law the local self-administration in Bohemia,
Moravia as well as in Silesia was united and thus the self-administration was
democratized. The local council (the former municipal committee) became the
key body/authority whose members were elected by the citizens themselves. Its
members subsequently formed municipal board (former municipal board of direc-
tors), mayor, deputy and financial as well as chronicler committee. The commit-
tees had/fulfilled exclusively advisory function. As to the municipal council, it
should be noted that it dealt with the issues of both, specific/independent as well
as delegated competencies.'* And finally the last important authority in municipa-
lity was the Municipal Senate, which consisted of a mayor and two members of
the council board who dealt with the criminal agenda falling within the compe-
tence of the local authority.

In the 2" half of the 20’s the public administration was not uniform and it
was necessary to unify it somehow. Specialists from the Ministry of the Interi-
or drafted a scheme of reorganization consisting in amending the Regional Act.
This amendment was based on the return to the old provincial division. Thus
there would have been four territories in the area of the Czechoslovak Republic:
Bohemia (the provincial office would have been in Prague), Moravia and Silesia
(office in Brno), Slovakia (office in Bratislava) and Carpathian Russia (office in
Uzhorod). The competencies of the state bodies would have been strengthened,
while the impact of the self-administration on the public course of events would
have been weakened. This naturally attracted heavy criticism from the oppositi-
on parties which blamed the coalition that the reform did not preserve the right
to self-administration, the rights of the national minorities. The opposition also
claimed that the reform was both, ignorant of the local needs and interests of the
separate regions as well as not democratic. However, in the end the reform was

13 76/1919 Col.

14 Compare provision § 7 ,76/1919 Col.: “Community Board forms a board which, dur-
ing the chairing of the mayor, decides by resolution on all issues/matters that are not
explicitly stipulated/reserved to Municipal Council or according to lawful orders (or
resolutions of Municipal Council) are not delegated on mayor.”
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approved by the parliament, as the cabinet managed to obtain the majority and the
motion/proposed bill was passed.

Consequently the Act regulating the organization of political administration
(Organizational Act)'® was adopted. This Act cancelled Regions (zupy) and res-
tored Provinces. (It was by means of this Act that the Regions were cancelled
and the Provinces restored). Thus there were four Provinces in the territory of
Czechoslovakia as had been suggested: Bohemia, Slovakia, Moravia together
with Silesia and Carpathian Russia. There were also Provincial Offices operating
in the separate Provinces. These Offices were headed by Provincial Presidents
and Provincial Councils.'® Lower administrative units formed Chief Executive
Offices (Regions) and Municipalities. Regions consisted of Districts of the Dist-
rict Offices. The Chief Executive Officer'” represented the District externally
and operated inside the District as the first State Officer. The District Offices
were awarded/granted greater powers in administrative punishment — they were
allowed to intervene into the civil rights and freedoms.

The separate provincial authorities can be briefly described as follows:

Provincial Office — secured the public order and safety in the Province, it was
superior to the State police offices and it supervised the work/activity of the Dis-
trict Offices; apart from this it represented the second instance in the system of
administrative bodies of the individual Provinces,

15 125/1927 Col. Effective from 1* July 1928 — this date was observed only in Slovakia
and Carpathian Russia, in Czech Lands it came into force on 1% December 1928

16 Provincial authorities in Czech Lands took over the positions of the existing political
administration and its bodies, in Slovakia they took over the functions of Regional
Authorities and its bodies, in Carpathian Russia the Provincial authorities succeeded
civil administration, Regional Authorities and its bodies. (In: Maly, K. and collective:
History of Czech and Czechoslovak Law up to 1945. 3" edition. Linde, Prague, 2005,
p. 394)

17 In Maly, K and collective: History of Czech and Czechoslovak Law till 1945. 3" edi-
tion. Linde, Prague, 2005, p.396. More about the competences of the Chief Executive
Officer at the same place.

66



Provincial President — was the Chief Executive of the Provincial Office ap-
pointed by the President of the Republic, he was inferior in authority to the Minis-
ter of the Interior, he presided over the Provincial Council and he also represented
the Province externally,

Provincial Council — 1/3 of the members was appointed by the government,
as they had to be specialists in different fields. Theoretically they were to be apo-
litical, however in practice the political principle was applied when choosing the
members. Resolution of the Council had to be approved by the Ministry of the
Interior. As far as the Provincial Councils were concerned there was a prohibiti-
on against resolving on political matters (the same rule applied to the Regional
Councils). However, they were allowed to administer the Provincial property,
transport, medical and health care. It also functioned as an advisory body for the
Provincial President; if it was explicitly authorized by the Government, it was
allowed to issue statutory instruments to the laws and finally it issued instruments
for the administration of institutions inferior in authority.'

Thus I have briefly outlined the functioning of the “First Republic”. In the
following text I will deal with a far less prosaic period which was a vanguard of
the bloodiest conflict in history, the 2" World War.

Bibliography

VANECEK, V. History of State and Law in Czechoslovakia up to 1945. 3rd edi-
tion. Orbis, 1976.

Group of authors: Political System of Czech Lands 1848—1989. Masaryk Univer-
sity in Brno, 2006.

MALY, K. and collective: History of Czech and Czechoslovak Law up to 1945.
3rd edition. Prague: Linde, 2005.

18 Within the framework of Provincial Councils Provincial Committees which prepared
motions for negotiation of Provincial Councils were (being) established, they also
checked the management of districts and saw to the management with provincial prop-
erty. All the parties that were in Provincial Councils were proportionally represented
in the Provincial Committees. Apart from Provincial Committees, Provincial Commis-
sions, which referred to public business, were also (being) established.

67



Historie ¢eskoslovenskych zemi
— obdobi tzv. ,,Prvni republiky*

Magda Peterkova
»Prvni republika“ (28. 10. 1918 —29./ 30. 9. 1938) — obecné poznamky

Konec 1. svétové valky znamenal pro ¢eské zemé konec rakousko — uherské
nadvlady a piinesl dlouho oéekavany vznik samostatné Ceskoslovenské repub-
liky!. Vznik samostatného statu vSak s sebou piinesl kromé jiného také nutnost
reformy vefejné spravy, nebot’ tato dosud fungovala pod taktovkou habsburské
monarchie v ramci Rakousko — Uherska. Léta 1918—1938 se pak oznacuji jako
obdobi ,,Prvni republiky“. Toto obdobi tedy zagina vznikem samostatné¢ho Ces-
koslovenska a kon¢i tzv. Mnichovskou dohodou.

V prvnim obdobi existence Ceskoslovenské republiky bylo tfeba vymezit cha-
rakter statu, od n¢hoz se pozadovalo, aby byl demokraticky. Tento pozadavek
novy stat napliioval, nebot’ — kromé jiného — napfiklad stanovil kompletni soubor
lidskych prav a svobod, obcané se stali rovnymi pied zakonem, byl uplatnovan
princip plurality (mnohosti politickych stran), moc byla rozdélena na tfi slozky
—moc zakonodarnou, vykonnou a soudni, a kone¢n¢ bylo garantovano soukromé
vlastnictvi.
tzv. Gistavy unorové.? Tento zakon nahradil stavajici Prozatimni ustavu®. Stran
tohoto dokumentu je tieba zminit, ze jednim ze zakladnich ryst byl projev princi-
pu parlamentni demokracie spocivajici v tom, ze v této dobé¢ jesté nedélena poli-
tickd moc byla pfenesena z Narodniho vyboru na Revolu¢ni narodni shromazdéni.
Toto Revolu¢ni narodni shromazdéni bylo mozno chapat jako zarodek budouciho
parlamentu, tedy jako subjekt moci zdkonodarné. Vykonnou moc mél tvofit pre-
zident a vlada. Prezident v§ak m¢l omezené pravomoci, coz lze také chapat jako

1 28.fijna 1918 — vyhlaseni ¢eskoslovenské samostatnosti

2z ¢ 121/1920 Sb. z. a n. ze dne 29. inora 1920, kterym se uvozuje ustavni listina
Ceskoslovenské republiky.

3z ¢.37/1918 Sb. z. an. ze dne 13. listopadu 1918
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jeden z vyraznych rysi Prozatimni Gstavy. Poté, co se Tomas Garrigue Masaryk
vratil ze zahrani¢i do Ceskoslovenska, vyvrcholily neshody o pojeti prezident-
skych pravomoci v piijeti ustavni novely v kvétnu 1919. Tato novela spocivala
zejména v rozsiteni kompetenci prezidenta.

Prozatimni Gstava méla pouhych jedenadvacet paragraft, které tvofily Ctyfi
oddily: prvni se tykal Narodniho shromazdéni, druhy prezidenta republiky, treti
oddil se vénoval vyhlasovani rozsudku a posledni pak moci vykonné a natizova-
ci. Je zfejmé jiz z toho ¢lenéni, Ze se jednalo pouze o docasny dokument, ktery
m¢él pteklenout mezeru v ustavnim vyvoji. Takto formulovana ustava totiz nebyla
dostacujici.

Prozatimni Gstava tvofila spolu s tzv. Recepénim zakonem provizorni Gstavni
zaklady nového statu. Recepcni zdkon, kromé toho, Ze potvrzuje vznik samo-
statného ¢eskoslovenského statu, dale uvadi, Zze veSkeré dosavadni 1iSské a zem-
ské zakony a nafizeni ziistavaji prozatim v platnosti, a to proto, aby byla zajis-
téna kontinuita s rakousko — uherskym pravnim fadem. Tato kontinuita méla byt
zachovana do doby, nez si nové vznikly stat vytvoii vlastni pravni fad, podle
néhoz se bude veskera ¢innost uvniti republiky fidit.

Recepce spravniho systému vsak nebyla jednoduchou zalezitosti. Byla velmi
finan¢né naro¢na, uzemni celky byly pfilis velké, organy plsobily na tzemi nové-
ho statu ve dvou rovinach — rakouské a ¢eskoslovenské, a celé fungovani tohoto
systému vykazovalo znaky tézkopadnosti. Resenim se zdalo byt vytvoreni men-
Sich izemnich obvodu, kde by kli¢ovou roli hraly ceskoslovenské statni organy,
a také pevné zapojeni Slovenska a Podkarpatské Rusi do jednotného statu.

Dulezitym piedpisem v tomto obdobi se stal zakon Narodniho vyboru cesko-
slovenského ¢. 2/1918, jimz se zfizuji nejvyssi spravni Gfady ve staté ceskoslo-
venském. Timto zakonem byly vytvofeny Gstfedni ufady, ministerstva, a také jim
byl zfizen Nejvyssi spravni soud.

vvvvvv

Ceskoslovenské republiky bylo pfijeti tzv. inorové tstavy v roce 1920.
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Ustava z roku 1920 — Unorova ustava

Ustava vzdy uréuje chod v ramci statu, proto je nezbytné se o ni alespofi né-
kolika slovy zminit, nebot’ pravé ona dala zaklad vefejné spraveé tohoto obdobi.
Ustavu z roku 1920 Ize najit jako zdkon ¢. 121/1920 Sb. z. a n. statu ¢eskosloven-
ského, a nabyla uc¢innosti dnem vyhlaseni, tedy 6. biezna 1920. Pro pfesnost je
nutné dodat, Ze pod uvedenym cislem se skryva zakon, kterym se uvozuje ustavni
listina Ceskoslovenské republiky. Tento uvozovaci zakon ¢&ital 10 &lanka, z nichz
jednim z nejdualezitéjSich byl ¢lanek 9, jez stanovil, Ze dnem ucinnosti Gstavni
listiny pozbyvaji platnosti vSechny diivejsi Gstavni zakony, tedy ty, které byly
recipovany z pravniho fadu Rakouska — Uherska. Na deset ¢lankti uvozovaciho
zakona pak navazovalo 134 paragrafti textu stavni listiny rozdélenych do Sesti
hlav.

Ustava, resp. Ustavni listina, ctila tradi¢ni pojeti délby moci ve staté, tedy
upravovala fungovani moci zakonodarné, vykonné i soudni. Zakonodarnd moc
byla svéfena dvoukomorovému parlamentu (Narodnimu shromazdéni), moc
vykonna a vladni byla pfiznana prezidentu republiky a vladé, a koneéné vykon
soudni moci zabezpecovala soustava nezavislych soudu.

Podrobngjsi rozbor jednotlivych ustanoveni ustavni listiny by mohl byt pted-
meétem jiné studie, pro ucely této bylo podstatné piiblizit alespon struéné, ¢eho se
ustavni listina tykala, a ze se stala klicovym dokumentem ve svém obdobi. Pro
uplnost je nezbytné dodat, ze kromé ustanoveni tykajicich se jednotlivych slozek
vetejné moci (moc zakonodarna, vykonna, soudni), obsahovala ustavni listina
i zakotveni zdkladnich obcanskych svobod, jde tedy o jakéhosi predchiidce dnes-
ni Listiny zakladnich prav a svobod, ktera je v soucasné dobé soucasti ustavniho
poiadku Ceské republiky.

Verejna moc v obdobi tzv. ,,Prvni republiky*

»Prvni republika“ byla vybudovana na principu parlamentarismu?, jenz lze
povazovat za jeden ze zasadnich znakli demokratického statu. Moc vykonnou i

4 Parlamentarismus — zptsob vykonu statni moci, kdy parlament (moc zakonodarna) ma
dominantni postaveni ve vztahu k moci vykonné.

70



zakonodarnou vykonaval v obdobi od 28. fijna do 14. listopadu 1918 Narodni
vybor ¢eskoslovensky, v jehoz Cele stal Karel Kramar. 14. listopadu 1918 bylo
podle Prozatimni ustavy ustaveno Revolu¢ni Narodni shromazdéni. V bieznu
nasledujiciho roku bylo rozsifeno i o zastupce Slovenska. Revoluéni Narodni
shromazdéni vzniklo rozsifenim ptuvodniho Narodniho vyboru ¢eskoslovenského
a jednalo se o jednokomorovy organ.

Pievrat piinesla zminovand Unorova Ustava z roku 1920, ktera se inspiro-
vala francouzskou variantou parlamentarismu spoCivajici ve vzajemné kontro-
le vlady a parlamentu. Na jejim zakladé pak vzniklo dvoukomorové Narodni
shromazdéni, coby organ zakonodarné moci. Sestaval, jak jiz bylo naznaceno,
ze dvou komor — z Poslanecké snémovny a Sendtu.’ Nicméné ani zfizeni tohoto
dvoukomorového organu nevedlo k feSeni komplikovaného vztahu mezi moci
zakonodarnou a vykonnou, a to vzhledem k existenci kontroverzniho institutu,
kterym byla tzv. Pétka. Jednalo se o organ v ustavé neupraveny, jehoz prostied-
nictvim dochézelo k obchazeni demokratickych postupiti. Tuto Pétku tvofili vidci
hlavnich politickych stran a oni byli témi, ktefi ¢inili nejvyznamnéjsi politicka
rozhodnuti. V poctu péti osob nebylo slozité kompromisu dosahnout, zvlast, kdyz
se jednalo o reprezentanty politickych stran tvoficich ¢eskoslovenskou vétsinu.
V kazdém piipadé€, existence Pétky preduréila Narodni shromazdéni k roli stvr-
zovaci, tedy k potvrzovani rozhodnuti Pétky, a vladu pak k funkci provadéci,
nebot’ sama Pétka neméla k provadéni svych rozhodnuti kompetence. V souvis-
losti s tim, ze Pétka sdruzovala zastupce nejsilngjsich politickych stran, se hodi
alespon v nastinu ptipomenout, které strany byly pii jednotlivych volbach taspés-
né. V roce 1920 zvitézil jednoznacné socialné demokraticky blok, coz vyplyvalo i
z okolnosti vzniku Ceskoslovenské republiky. V roce 1925 se objevila prvni krize
pii ustaveni vladni koalice, nebot’ v tomto obdobi byla velmi zfejma roztiisténost
politického spektra. Nakonec utvofili koalici agrarnici s KSC. Rok 1929 byl zno-
vu ve znameni vitézstvi agrarnikti. Posledni volby v obdobi ,,Prvni republiky* se
konaly v roce 1935 a do popiedi se dostaly strany obCanské.

Bylo — li nastinéno fungovani moci zdkonodarné, reprezentované Narodnim
shromazdénim, je nutné vénovat pozornost t¢Z moci vykonné, kterou piedstavo-
5 Ke kompetencim jednotlivych komor Narodniho shromazdéni viz: kolektiv autorti:

Politicky systém Ceskych zemi 1848—-1989. Masarykova univerzita, Brno, 2006, s. 52
a nasl.
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valy dva instituty — vlada a prezident. V1ad¢ byly svéfeny vSechny kompetence
tykajici se vykonné moci vyjma téch, které byly vyslovné svéfeny prezidentu
republiky. Posun lze zaznamenat také pii sledovani zptisobu vzniku vlady. Dle
Prozatimni tstavy byl kabinet volen parlamentem, resp. Revoluénim narodnim
shromazdénim, zatimco Unorova ustava jiz zakotvila jmenovani a rozpusté-
ni vlady prezidentem. Vldda byla odpovédna Poslanecké snémovné Narodni-
ho shromazdéni. Pro ,,Prvni republiku® bylo charakteristické, ze zadna ze stran
nebyla schopna ziskat ve volbach majoritni vétsinu, coz by se odrazilo i v moz-
nosti sestavit jednobarevnou vladu. Vlady tedy sestavaly z ¢lend rtiznych stran,
coz mélo za nasledek chybgjici konstruktivni opozici. Jednim z vychodisek této
svizelné situace, kdy vlada byla feknéme ,,riznobarevna“ a chybéla opozice, bylo
ustanovovani tzv. tFednickych vlad, k jejichz utvareni se pfistupovalo ze dvou
davodu:

1. ve snaze garantovat akceschopnost vykonné moci v situacich, kdy byla dalsi
spoluprace dosavadnich koali¢nich stran naruSena a jeji pokracovani se
nejevilo jako pravdépodobné,

2. av momentech, kdy se politické strany chtély zbavit odpovédnosti pfed volici
za nepopularni kroky ¢i rozhodnuti povazovana vefejnosti za diskutabilni.®

Utednické vlady vzdy jmenoval prezident, ¢imz také dochéazelo k posileni
jeho pozice. Kromé toho lze o tfednickych vladach uvést, ze jejich cleny byli
odbornici, kteti nebyli odpovédni zadnym stranam, ackoliv podporu vSech sta-
totvornych stran méli.

Jde-li o funkci prezidenta, jeho role nebyla v prvnich letech Prvni republiky
prili§ jednoducha, a to vzhledem k omezenym pravomocem stanovenym Proza-
timni ustavou. Prezident byl symbolem obnovené statnosti a jako takovy mél spise
reprezentativni nez statotvornou funkci. Prvnim prezidentem se stal Tomas Garri-
gue Masaryk, jenz byl zvolen Revolu¢nim Narodnim shromazdénim 14. listopa-
du 1918. T. G. Masaryk se vSak ohradil proti omezenym pravomocem prezidenta
a jiz v roce 1919 doslo k novelizaci Prozatimni Gstavy spocivajici v posileni jeho
pravomoci. Prilomem se pak stala Unorova ustava. Ta stanovila trvani funkéniho
obdobi prezidenta na 7 let s tim, Ze mohl vykonavat pouze dvé funkéni obdobi za

6 In kolektiv autorQ: Politicky systém ceskych zemi 1848—1989. Brno: Masarykova uni-
verzita, 2006, s. 60.
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sebou. Toto vSak neplatilo pro T. G. Masaryka. Ten byl ozna¢ovan za prezidenta
— osvoboditele, za strijce rozpadu Rakousko — Uherska, za hlavu exilu a za tviirce
nové statni ideologie. Proto nebyla jeho funkéni obdobi nikterak omezena. T. G.
Masaryk byl nakonec zvolen prezidentem ctyfikrat, a sice v letech 1918, 1920,
1927 a 1934. V roce 1935 svoji ¢innost ve funkcei prezidenta ukon¢il, abdikoval,
a na své misto navrhl Edvarda Benese.

Dulezitym rozsifenim pravomoci bylo zakotveni pravo suspensivniho veta
spocCivajiciho v moznosti prezidenta nepodepsat obéma komorami schvalenou
zakonnou normu, nicméné€ s tim, ze Poslanecka snémovna méla moznost nasled-
né legislativni revize. Dale je nutno dodat, Ze prezident nebyl ze svého tiadu
nikomu odpovédny, trestné stihat ho bylo mozné pouze za velezradu.

Kolem prezidenta se pak vytvorila Sirokd administrativni struktura reprezen-
tovana zejména dvéma institucemi — Kancelafi prezidenta republiky a Hradem.
Prostfednictvim Kancelaie prezident ziskaval napf. fadu citlivych informaci. Hrad
byl pak skute¢nym institucionalnim ztélesnénim Masarykovy role v ceskosloven-
ské politice.” Hrad sestaval z osob spfiznénych s prezidentem, at’ uz nazorové
nebo soukromé, a byl formaln¢ nepolitickym télesem. Prostiednictvim Hradu pak
Masaryk velmi vyrazné vstupoval do ¢eskoslovenskeé politiky, nicméné jeho exis-
tence byla fadou tehdejsich politikl kritizovana (napt. K. Kramar).

Aby byly informace kompletni, nelze nezminit fungovani moci soudni. Uno-
rova ustava stanovila, ze soudy jsou vazany zakonem. Soudni soustava sestavala

z nasledujicich soudi:
Volebni soud
Nejvyssi spravni soud
Statni soud
soustava obcanskych a trestnich soudi
soudy pracovni
rozhod¢i soudy

pracovni soudy
Mimo soudni hierarchii pak stal jesté Ustavni soud. Jeho tkolem bylo kontro-
lovat soulad pravnich norem s ustavnimi normami. Jeho ¢innosti v§ak byla velmi
sporadicka, fungoval pouze do roku 1931.

7 Srov. kolektiv autort: Politicky systém ceskych zemi 1848—1989. Masarykova univer-
zita, Brno, 20006, s. 64.
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Vnitini usporadani uvnitf statu

Logickym dasledkem vzniku ceskoslovenského statu byla nutnost usporadani
vztahti mezi Cechy a Slovaky, ale také bylo tieba vymezit vztahy mezi témito
dvéma majoritnimi narodnostnimi skupinami a mensinami, reprezentovanymi ze-
jména mensinou némeckou, polskou, mad’arskou a rakouskou.

Klicem pro usporadani vztahii s mensinami se méla stat idea ¢echoslovakis-
mu. Tato kulturné — politicka idea vychazi z existence ceskoslovenského naroda,
ktery je prvkem rozhodujici vétsiny v novém staté. Ceskoslovensky narod mél
tedy ziskat vedouci ulohu v nové vytvofeném staté, coz melo byt respektovano
ostatnimi narodnostnimi mensinami. [ pfes jasnou formulaci této koncepce se jiz
od pocatku fungovani statu objevovaly trhliny a komplikace pfi feSeni vzajem-
nych vztahti mezi Cechy a Slovéky, coz se nakonec projevilo ve snaze Slovaki
ziskat autonomii. Prvni pokus o ziskani autonomie pfisel ze slovenské strany jiz
v roce 1921, kdy V. Tuka zformuloval nadvrh na zménu ustavy spocivajici v tom,
ze by existovaly dva suverénni staty, které by vSsak mély spole¢ného prezidenta.
Jednalo se o pokus netispésny, ktery byl v roce 1922 nasledovan dal$im, tento-
krat vychazejicim z pozadavkid Hlinkovy slovenské I'udové strany. Jeji clenové
zadali Sirokou autonomii, kterd by byla omezena pouze nékterymi spole¢nymi
politikami, mezi néz by patiily armada, zahrani¢ni otazky, vetrejné pravo, volba
prezidenta a projednavani nékteré kapitoly rozpoctu a otazek legislativy, souvi-
sejicich s prvné jmenovanymi politikami. V obdobi Prvni republiky vSak Slovaci
autonomie nedosahli. Nicméné obdobné pozadavky byly formulovany i pozdéji
a jiz nyni Ize fici, ze Slovaci dosahli zna¢nych vysledku stran jejich postaveni ve
staté.

Problematickym se vSak jevilo i izemné — spravni postaveni Podkarpatské
mirou autonomie. Nejvyssi vykonnou moc zde zastavali guvernér a viceguver-
nér, kdyz guvernér byl ¢lenem Ceskoslovenské vlady. Tyto dvé osoby mély byt
nejvyssim clankem spravy do doby, nez bude vytvofen Sném Podkarpatské Rusi.
Uzemi Podkarpatské Rusi se délilo od roku 1920 na &tyii Zupy, v jejichZ cele
nestali Zupani, ale spravci. Rok 1923 ptinesl prvni volby do organt obci. V roce
1926 bylo celé uzemi sdruzeno do zupy jediné, se sidlem v Mukacevu. Jisté miry
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omezeni role ¢eskoslovenské vlady na tomto Gizemi bylo dosazeno az zakonem
z Cervna roku 1937 o prozatimni apravé pravniho postaveni guvernéra Podkarpat-
ské Rusi a o souvislych opatienich organisa¢énich®.

Pokud jde o izemni uspotradani, nelze nezminit i tak specifickou oblast, jakou
byly Sudety, tedy pohrani¢ni izemi obyvana zejména obyvateli némecké narod-
nosti. V pocatcich existence statu se objevovaly pokusy o vytvofeni sité¢ némec-
kych provincii. Tyto provincie pak mély dvoji pozadavky. Bud’ chtély dosah-
nout uplné autonomie své oblasti, nebo chtély byt pfimo piipojeny k Rakousku
¢i k Némecku. Situace se stabilizovala poc¢atkem 20. let, nicméné krize ptisla
v poloving 30. let. V této dobé zacalo Némecko usilovat o zaclenéni téchto pii-
hrani¢nich oblasti do Rise a tento némecky narok se stal Gstiednim problémem
zahraniéni politiky Ceskoslovenska v obdobi ,,Prvni republiky*. Tento problém
se pak odrazil i ve zfizeni Protektoratu Cechy a Morava v roce 1939.

V ramci nové vzniklého statu bylo ziejmé, Ze je potieba provést reformu
statni spravy i samospravy, konstituovat Ustfedni organy statni spravy a vyme-
zit pusobnosti v téchto dvou zéakladnich slozkach spravy. Potfeba této reformy
byla jiz naznacena vySe v textu v souvislosti s pfijetim tzv. Recepcéniho zakona.
Cilem této reformy bylo zjednoduseni celé spravni soustavy a chodu spravnich
uradu, jakoz i zrychleni spravniho fizeni. Nutno dodat, Ze reforma se netykala
ustfednich spravnich organt a spravy obecni. Politické strany uvnitf statu se pii
projednavani kone¢né podoby reformy rozdélily do dvou tabort. Jeden chtél, aby
byly zachovény zemské spravni celky (piedstaviteli tohoto nédzoru byly Cesko-
slovenska strana narodné demokraticka /CSND/ a Ceskoslovenské strana lidova
/CSL/; k tomuto tdboru se piidali i zastupci Moravy). Druha skupina usilovala o
zménu v Uzemnim zfizeni a pozadovala zfizeni zup (reprezentanty tohoto sméru
byly agrarni strana (Republikanska strana zemédélského a malorolnického lidu)
a strany socialistické (Ceskoslovenska socialné — demokraticka strana déInickéa
/CSDSD/ a Ceskoslovenska strana narodné socialisticka /CSNS/; tento nézor pak
zastavali také zastupci Slovenska a Slezska). Konkrétni podoby se spravni refor-
ma dockala v roce 1920, kdy byl ptijat zakon o ziizeni Zupnich a okresnich 1i‘a-
dii v republice Ceskoslovenské.” Od dosavadniho historického zemského &le-

¢. 172/1937 Sb.

8 z
9 'z ¢. 126/1920 Sb. z. a n.; termin a rozsah uc¢innosti byl stanoven nafizenim vlady,
k ¢emuz byla zdkonem zmocnéna.
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néni bylo upusténo a na tizemi Ceskoslovenska (s vyjimkou uzemi Podkarpatské
Rusi) bylo zfizeno 22 Zup, v jejichz Gele stali vladou jmenovani Zupani'® a kde
se o samospravny chod starala Zupni zastupitelstva''. Dal$im dalezitym organem
vedle zupniho zastupitelstva byl osmiclenny vybor voleny zastupiteli z jeho ¢leni.
Jednalo se o staly organ zastupitelstva, ktery pripravoval jeho jednani. Koneéné
pak poslednim organem byly komise. Vzdy se ztizovala komise finanéni, pficemz
dalsi pak podle potieby. Zupni ufady obecné byly fizeny Ministerstvem vnitra
a nahradily pavodni zemskou politickou spravu. Zminovany zakon neplatil pro
Prahu, ktera jakozto hlavni mésto méla mit sviij vlastni zakon.!?

Zakon taktéz umoznoval vznik tfi Zupnich svazti — ¢eského, moravskoslez-
ského a slovenského. V této moznosti Ize spatfit pokus o zachovani ptivodniho
zemského uspofadani. V jednotlivych zupnich svazech mély pisobit nasledujici
organy: zemsky zupni sbor, zemsky svazovy vybor a zemsky svazovy dozoréi
vybor. Jednotlivé svazy by se skladaly z jednotlivych Zzup a tyto mohly v ramci
svazu pozadat ministra vnitra, aby spoleén¢ mohly plnit n¢které tikoly hospodat-
ské a spravni. Prakticky vsak k realizaci této moznosti nedoslo.

Zupy se pak dale ¢lenily na okresy, jejichZ vedeni obstaravali okresni nacel-
nici. Okresy pak sestavaly z jednotlivych obci. Na trovni okrest pak stala mésta
se zvlastnim statutem (na ¢eském izemi) a méesta s municipalni spravou (na slo-
venském tzemi).

Takto nastaveny zakon se vSak setkal s fadou odptrct, vedla se fada sport,
zejména pokud $lo o rozlohu a pocet zup samotnych, kritika se tykala také ome-
zeni samospravy, doslo k narustu hospodaiskych problému, vzrostla role byro-
kracie, taktéz se nenaplnily slovenské pfedstavy o autonomii a od roku 1924 se
zaCaly objevovat vyrazné snahy o novelizaci tohoto zakona.

Pokud jde o otazky samospravy, je nezbytné zminit zde zakon, kterym se méni
a doplnuji néktera ustanoveni dosavadnich obecnich zfizeni a méstskych statu-

10 Zupan musel mit pravnické vzdélani a jednalo se o statniho ufednika.

11 1/3 &lenti byla jmenovana vladou, jinak byli &lenové voleni. Zupni zastupitelstva vy-
davala provadéci predpisy k zakonim a vladnim nafizenim; zfizovala zvlastni instituce
(vefejné prospéiné), jejichz statuty pak vydavala. Zupnim zastupitelstviim nepiisluselo
jednat o vécech politickych.

12 Nakonec vsak zvlastni zakon pro hlavni mésto Prahu nebyl, alespoil v tomto obdobi,
prijat.
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ti v Ceskoslovenské republice — novela k obecnim ziizenim.”® Timto zikonem
doslo ke sjednoceni obecni samospravy v Cechach, na Moravé i ve Slezsku, a
samosprava byla timto zdkonem demokratizovana. Klicovym orgédnem se stalo
zastupitelstvo obce (diive obecni vybor), jehoz ¢leny volili sami ob&ané. Z jeho
Clent pak vznikla obecni rada (diive obecni pfedstavenstvo), starosta, naméstek
a komise financni a letopisecka. Komise mély funkci zasadné poradni. Pokud jde
o obecni radu, je dulezité dodat, ze tato feSila otazky vlastni (samostatné) i pie-
nesené pusobnosti.' Kone¢né poslednim dilezitym orgdnem v obci byl obecni
senat, ktery sestaval ze starosty a dvou radnich, ktefi vykonavali trestni agendu
spadajici do pravomoci obce.

Ve 2. pol. 20. let byla vefejna sprava velmi nejednotna, bylo tfeba ji né¢jakym
zptsobem unifikovat. Odbornici Ministerstva vnitra vytvofili osnovu reorgani-
zace spocivajici v novele zupniho zakona zaloZenou v podstaté na navratu ke
starému zemskému usporadani. Na tizemi Ceskoslovenské republiky by pak exis-
tovaly ¢tyti zemé: Ceskéa (zemsky uiad by sidlil v Praze), Moravskoslezska (sidlo
v Brn¢), Slovenska (sidlo v Bratislavé) a Podkarpatoruska (sidlo v Uzhorodu).
Doslo by k vyraznému posileni kompetenci statnich organti, naopak by byl osla-
ven vliv samospravy na vetejné déni. To se pochopitelné setkalo opét s vinou
kritiky ze strany opozicnich stran. Tyto vycitaly navrhované reformé nejen neza-
chovani prav samospravy, ale také nedemokrati¢nost, nezachovani prav narod-
nostnich mensin a bezohlednost vici lokdlnim potiebam a zajmim jednotlivych
regiond. Nakonec vSak pfipravena reforma v parlamentu prosla, nebot’ vlada zis-
kala potfebnou vétSinu a navrh byl schvalen.

Byl tedy pfijat zakon o organizaci politické spravy (organiza¢ni zakon)."
Timto zakonem byly zruSeny Zupy a obnoveny zemé. Zem¢ pak byly na Gizemi
Ceskoslovenska &tyii: zemé Ceska, Slovenskd, Moravskoslezska a Podkarpato-

13 z.¢.76/1919 Sb.

14 Srov. ustanoveni § 7 z. ¢. 76/1919 Sb.: ,,Obecni rada tvoti sbor, ktery za predsedani
starostova usnasi se o vsech vécech, které podle zakona nejsou vyslovné vyhrazeny
obecnimu zastupitelstvu, aneb podle natizeni zdkonnych, po piipadé usneseni obec-
niho zastupitelstva nejsou vzneseny na starostu.*

15 z. ¢. 125/1927 Sb. z. a n., s i€innosti od 1. Cervence 1928 — ta byla dodrzena pouze
na Slovensku a v Podkarpatské Rusi, v ¢eskych zemich nabyl G¢innosti az 1. prosince
1928.
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ruska, stejné jak bylo navrhovano. Pusobily v nich zemské urady, v jejichz Cele
stali zems§ti prezidenti, a zemska zastupitelstva.'® NiZz§i spravni jednotky tvofi-
ly hejtmanstvi a obce. Hejtmanstvi byla tvofena obvody okresnich tfadt. Okres
navenek reprezentoval a uvnitt jako prvni afednik statu pasobil okresni hejtman.’”
Okresnim Gfadtim byly dany vétsi pravomoci ve spravnim trestani — mohly zasa-
hovat do ob¢anskych prav a svobod.

K jednotlivym organiim zemi Ize alespoi ve strucnosti uvést nasledujici:

zemsky urad — zajistoval v zemi vefejny poradek a bezpe€nost, byl nadiizen
statnim policejnim tfadim a dohlizel nad ¢innosti okresnich Gradl; kromé toho
predstavoval druhou instanci v soustavé spravnich organi té které zemé,

zemsky prezident — byl pfednostou zemského tfadu jmenovanym prezidentem
republiky, byl podfizen ministrovi vnitra; predsedal zemskému zastupitelstvu a
reprezentoval svou zemi navenek,

zemské zastupitelstvo — 1/3 ¢lent byla jmenovana vladou, nebot’ se muselo
jednat o odborniky riznych profesi, teoreticky méli byt vybirani podle zasady
apolitinosti, v praxi se vSak politicka hlediska pfi vybéru uplatiovala; usneseni
zastupitelstva podléhalo schvaleni Ministerstva vnitra; také pro tato zastupitel-
stva (stejné jako pro zastupitelstva zupni) platil zdkaz usnaset se o politickych
otazkach — v jeho kompetenci bylo spravovat zemsky majetek, dopravu, zdravot-
nictvi a socialni pééi; dale bylo poradnim organem zemského prezidenta; pokud
bylo vyslovné zmocnéno vladou, mohlo vydavat provadéci piedpisy k zakontim
a kone¢né vydavalo ptedpisy pro spravu ustavi a instituci, které mu byly podii-
zeny.'®

16 Zemské urady v ceskych zemich nastoupily na mista dosavadnich zemskych politick-
ych sprav a jejich organd, na Slovensku prevzaly funkce zupnich Gradi s jejich organy,
na Podkarpatské Rusi se stal zemsky tifad nastupcem civilni spravy, zupniho Gfadu a
jeho organt. (In Maly, K. a kol. Déjiny ceského a ceskoslovenského prdava do roku
1945. 3. vydani. Linde, Praha, 2005, s. 394)

17 In Maly, K. a kol. Déjiny ceského a ceskoslovenského prava do roku 1945. 3. vydani.
Linde, Praha, 2005, s. 396. Blize ke kompetencim okresniho hejtmana tamtéz.

18 Vramci zemskych zastupitelstev byly zfizovany jesté zemské vybory, které ptipravovaly
navrhy pro jednani zemskych zastupitelstev, kontrolovaly hospodateni v okresech a staraly se
o0 hospodareni se zemskym majetkem. Pomérné v nich byly zastoupeny vSechny strany, které
byly v zemském zastupitelstvu. Krome zemskych vybort byly jesté fakultativné ziizovany
zemské komise, které se vztahovaly k jednotlivym usekiim verejného podnikani.
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Tolik snad struény nastin fungovani tzv. ,,Prvni republiky* a v nasledujicich
fadcich se presunu do obdobi daleko méné prozaického, do obdobi, které bylo
predvojem nejkrvavéjsiho konfliktu v déjindch, 2. svétové valky.
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Organization of Public Administration in
Czechoslovakia in the 1** and 2"! Republic and during
the Period of Protectorate Bohemia and Moravia

Monika Horakova

1. Organization of Public Administration in Czechoslovakia ac-
cording to the Law N. 125/1927 Collection, Regulating the Organiza-
tion of Political Administration

The organization of public administration in Czechoslovakia in the second
half of the 20’s of the twentieth century was not well arranged. Three systems had
been created — one for Bohemia based on administrative dualism adopted from
Austro-Hungarian Monarchy, another one for Slovakia where so called Regional
Act' applied and still another one for Carpathian Russia. To make the execution
of the public administration more effective and clearly organized it was necessa-
ry to form a unified system of execution of the public administration within the
territory of Czechoslovakia. This reform of public administration was realized
by means of the Act N 125/1927 Coll., Regulating the Organization of Political
Administration (Organizational Act) which was based on the Regional Act and
was supposed to become effective on 1% July 1928.

Taking into consideration the fact that these changes were very big/important
and intervened in /influenced all the separate fields of the administrative activity
of the state, factual as well as personal preparations (especially to introduce so-
called provincial order) were made well in advance. As Karel Schelle says in his
publication “The Development of the Public Administration during 1848-1990”,

pages 308-309, from the factual point of view it was necessary to prepare:

- determination of districts and seats of district offices

- regulation of situation in settlements/colonies mainly in the north Moravia
and in Silesia

- dequalification of towns with regulated magistrate

- location of provincial and district authorities and supply of factual needs

1 Act No 126/1920 Coll. On establishment of regional and district authorities in The
Czechoslovak Republic
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cancelling of certain authorities and bodies of internal and educational admin-
istration in Silesia’

devolution of powers/competence of administrative authorities in Carpathian
Russia to other authorities or vice versa’

devolution of powers of district authorities to provincial ones or vice versa *
directions saying what matters should be handled by accountants, actuaries
or assisting officers as competent bodies, model schedule/plan of events of
provincial and district authorities, office order, official agenda, office rooms,
management of finance and valuable objects and supervision over the service
of inferior authorities and bodies’

measures of economic nature/character in the field of provincial and district
self-administration

inventory of property and cancelled corporations

takeover of/ assumption of duties, property, facilities, files etc. of provincial
(administrative) committee (provincial administrative commission) and can-
celled corporations

regulation of accounting and treasurer’s service®

rules of order for provincial and district councils

rules of order for provincial and district commissions

provincial journals ’

From the personnel viewpoint:

takeover and placement of employees of provinces and cancelled corporations
who will become civil servants 8

towards the 1% July 1927 to make a list of provincial employees in the admin-
istration of special provincial institutions, other provincial employees and ask
for similar lists from district and road commissions

authorization of officials to head the district offices’

appointing of the staff to separate offices'’

§ 9 clause 4 of Organizational Law

§ 4 clause 2 and § 5 clause 4 of Organizational Law

§ 8 clause 1of Organizational Law

All according to government decree No. 290/1922 Coll.
§ 7 clause 5 of Organizational Law

§ 101 clause 2 of Organizational Law

§ 10 clause 1 of Organizational Law

§ 7 clause 1 of Organizational Law

10 § 7 clause 3 of Organizational Law
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- cancelling of the Ministry for the Administration of Slovakia''
- realization of § 5 Act No. 310/1924 Coll. In the Carpathian Russia

Preparation for the realization of the reform of the public admi-
nistration was very time consuming and thus the Organizational Act
was binding on Slovakia and Carpathian Russia since 1* July 1928
whereas in Czech territory this Act became effective since 1** Decem-
ber 1928.

Thus the Act regulating the organization of political administration estab-
lished so-called provincial order. Provinces, namely Bohemia, Moravia and
Silesia, Slovakia, Carpathian Russia as well as districts'? formed the basis of the
administrative order. Political authorities with general competence were — in the
first instance — district authorities and in the second instance provincial authorities
with the offices in Prague, Brno, Bratislava and Uzhorod. The provincial author-
ity was headed by the provincial President who was appointed by the President of
the republic. However, he was inferior in authority to the Minister of the Interior.
The district authority was headed by the district chief executive officer and in
Slovakia by district chief.

The provincial authorities concentrated a priory on the issues of the public
order. However we cannot omit the fact that they had so —called general power,
which made them competent for all issues, unless they were reserved to other off-
ices. Next it is necessary to say, as we have already mentioned above, that these
were offices of the second instance in other words they were superior to district
offices towards which they acted as supervisory offices. This also applied to state
police authorities.'

In each province a provincial council was established. The government ap-
pointed a 1/3 of the members as (so-called) specialists for the term of six years!*

11 Government decree No. 94/ 1928 Coll.

12 Their circuits and seats were determined/set by the government decree No. 93/ 1928
Coll. and No. 174/ 1928 Coll.

13 Compare Schelle, K. The development of the Public Administration in 1848-1990.
Prague: Eurolex Bohemia. 2005. p. 317.

14 The election was regulated by means of Act No. 126/ 1927 Coll. , active right to vote
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while the rest of them were elected. The provincial council used to be headed by
the provincial president. The council also elected provincial committee chaired
by the provincial president. The provincial council had mainly economic, admi-
nistrative, normative and advisory competence as well as competence in adminis-
trative justice.

Within the economic and administrative's competence the provincial council
attended to human, health, social, economic, traffic and cultural interests of the
provinces and their inhabitants within the tasks/responsibilities which exceeded
the interests and needs of separate municipalities and districts and which at the
same time did not have a national relevance. Thus provincial council tried/made
an effort to establish or support institutes, enterprises or facilities/amenities
capable of supporting both “physical and moral welfare as well as education of
the inhabitants and which also improved traffic , housing, health or social condi-
tions in the province or served the cultural or economic needs of the province”.
The council also cared for the provincial property and was allowed to resolve on
charging fees, provincial duties and natural performance of coverage of expenses
as well as on charging so-called provincial surcharges on some direct taxes or
excise duties. State allowances were also significant provincial revenues.

Being/having been authorized by the government the provincial councils were
allowed (within the normative competence'®) to issue detailed law regulations,
within the law they could also issue charters regulating matters/affairs of insti-
tutions and amenities established by the councils. The provincial councils were
allowed to issue minute regulations for the administration of property of muni-
cipalities, districts, provinces and their institutions. The regulations also inclu-
ded rules for executing/carrying out supervision in these institutions. However in
order to be valid these regulations and charters required a confirmation from the
Ministry of the Interior as well as publication in the Provincial journal.

Applicability/competence in administrative justice was to be determined by
special legislation.

was fixed to 24 years, passive to 30 years. A residence was also required.
15 § 30 of Organizational Law
16 § 56 of Organizational Law
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The advisory competence'” was carried out in the following way: the provin-
cial council, as an advisory board of the provincial president and central offices,
issued (in the matters of public provincial administration) upon the application/
request of the relevant authorities reports and proposals.

It is also necessary to say that it was possible (under the law) to establish
provincial committees. It was compulsory to establish Silesian committee for the
province of Moravia and Silesia. Its function was to administer and supervise
over all the institutions that had been owned or administered by the province of
Silesia'® till the 1% December 1928.

It results from what we have just said that it was the provincial president who
had the highest position. He was the head of the provincial authority which was
regarded as the most important part of the provincial political administration. He
was also the chairman of the provincial council. This exclusive position enabled
him to influence considerably the operation of both institutions."

Districts, as basic administrative units, were represented by district chief exe-
cutive offices which were headed by district chief executive officer. He was ap-
pointed by the minister of the Interior upon the motion of the provincial president.
He was in charge of the district office and represented the district externally.

Within each district a district council was established. Similarly to the provin-
cial councils, 1/3 of the members were not elected but appointed (as specialists)
by the minister of the Interior. Out of its members the council elected district
committee. Some of the activities of the committee should also be mentioned
here, namely realization of supervision over inferior municipalities by means of
approving resolutions of municipal councils and municipal budgets. As far as the
district council was concerned the following competences (similarly to provincial
council) should be stated/mentioned: economic competence, assisting competen-
ce, competence in administrative justice, as well as advisory and initiative com-
petence. In addition it was obligatory to establish a financial committee/commis-
sion.

17 § 59 of Organizational Law

18 § 28 of Organizational Law

19 More details see Schelle. K.7he Development of the Public Administration in 1848—
1990. Prague: Eurolex Bohemia, 2005, p. 316.
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Employees of political authorities were state employees on the one hand and
autonomous employees on the other, i.e. they belonged to provinces and districts.
Staff for general political service as well as professional staff?’ was ranked among
the governmental officials. Thus there were forest engineers for forest services,
for medical service there was a district doctor at district authorities and medi-
cal department headed by the provincial medical officers and with the necessary
assisting medical staff at the provincial authorities. For veterinary service there
were district veterinary surgeons or veterinary departments. For technical service
at the district authorities there were technical forces/powers, which were assigned
either to one or more districts. At the provincial authorities there were technical
departments intended for different kinds of buildings. For the gauging service
there were gauging authorities established at the Czech district authorities and
gaugers were set up. Finally there was also staff intended for accounting and
treasurer’s service. In Slovakia and in Carpathian Russia agricultural inspectors?!
were established.

In connection with the realization of the reform of public administration
under/according the organizational law the organization of public administration
within the whole territory of the state was unified. The applied principle of centra-
lization used as a means of removing/eliminating the “double-track” situation of
public administration resulted in strengthening of the position of state administra-
tion at the expense of the self-administration. Thus the (execution of the) public
administration as well as self-administration became inferior in authority to the
ministry of the Interior. And it is self-administration that should now be dealt with
in a greater detail/ And this is the reason why we should spend more time on the
self-administration.

The organizational law interfered in the institute of self-administration consi-
derably. It cancelled the existing representative districts and highway districts and
established districts as corporations of local self-administration. However these
were not separate legal persons but rather parts of organization of state political
administration. The district bodies namely the council, committee and commis-
sion (obligatorily financial) were parts of district offices and were headed by the
20 Compare Official Pragmatics

21 Hladikova, Z., Jandk, J., Dobes, J. The History of Administration in Czech Lands from
the Beginning of the State up to Now. Prague: People’s Paper Publishers, 2005. p. 352.
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district chief executive officers with the exception of the commission mentioned
above. The district chief executive officer represented the district and the district
office externally, carried out the resolutions of district bodies, he had the right of
“sistace” of these resolutions however it was the competent provincial president
who made the (final) decision. The district chief executive officer was answerable
to the provincial president as well as to the minister of the Interior. However he
was not answerable to the district council® in any case.

The provincial self-administration which has been briefly defined above
represented the highest level of self-administration. (The highest level of self-
administration was represented by the provincial self-administration, which has
been briefly defined above).

The municipal administration was based on democratic principle of general,
equal, secret and direct right to vote at local/municipal elections® no matter what
the sex or property qualification were but with respect to age. Active right to
vote presupposed reaching the age of 21 years whereas the passive vote required
reaching the age of 26 as well as residence in the particular municipality. At first
the term of office was four years, later it was extended to six years. The electoral
system was based on the principle of proportional representation. Community
council, community board, which consisted of a mayor, deputies and members
of the board and which also fulfilled duties of the general sentencing council as
well as commissions functioning as advisory and preparatory boards all belonged
to the proper/regular municipal bodies/authorities. Both (municipal) financial as
well as chronicler commissions were optional. Community council elected mayor
and deputies out of its members. Since 1933 the election had to be confirmed by
the state.?* This was done by the provincial office/authority and if the municipali-
ties were the place where the district office had its seat the election was confirmed
by the Ministry of the Interior. If the election of the mayor was not confirmed by
the civil/government office it expired (was not valid) and it was necessary that the

22 The same, p. 380.

23 Act No. 75/ 1919 Coll. On Municipal Elections and Act No. 76/ 1919 Coll. , amend-
ment of local government

24 See Act No. 122/ 1933 Coll. On alterations of the order of municipal elections.

86



council make another attempt under the supervision of the civil office. A person
who had not been confirmed could not be elected a mayor or a deputy within three
years. If the new election was not carried out the election of the members of the
council was not valid and the political office appointed an administrative board
as the head of the municipality and it also ordered that a new election of the com-
munity council be held.> Government commissioner or administrative commis-
sion were regarded as special bodies of a municipality. If the community council
was dissolved by the provincial authority district office obligatorily established
a temporary body of monocratic or collegiate nature administering/dealing with
common municipal issues/matters and handling urgent matters which would have
caused a considerable damage if not solved. This lasted until a new community
council was established. Another intervention in the self-administration was the
establishment of an institution of so-called municipal secretaries. 2

The reform itself whose aim was, as I have mentioned above, to unify the
execution of the public administration within the territory of the republic and
thus lower the costs of public administration by means of restricting the number
of civil servants and carrying out further saving measures?” was ended by the
Munich Agreement.

2. Organization of Public Administration in the Period of the
2" Republic and during Protectorate of Bohemia and Moravia

As I have already mentioned above the adoption of the Munich Agreement as
well as the process of fascist control over the state were/meant a real turning point.
The public administration was now carried out in a way totally different from the
previous one based on the democratic and legal principles. It is also necessary
to distinguish the territory of the Czech borderland which was occupied by the
Nazi Germany during the period 1938 — 1945 where the German Reich system

25 Hladikova, Z., Jandk, J., Dobes, J.The History of Administration in the Czech Lands
from the Begining of the State up to Now. Prague: People’s Paper Publishers, 2005. p.
376-378.

26 Government decree No. 17/ 1939 Coll.

27 See activity of the Commission for the Management of the Public Administration.
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of administration was introduced based on the leader principle from the territory
of Protectorate of Bohemia and Moravia occupied during 1939 — 1945 where
German Reich administrative bodies were established. However there were also
authorities of autonomy administration inferior in authority to the above mentio-
ned German bodies. Seen in this light this situation could be described as “double
track” situation of public administration. The right of local self-administration
was suppressed, which was also typical of this period.®

Under the Munich Agreement the Czech borderland, in other words Sudeten
Land, was annexed to the German Reich. Within the administrative organization
it was the army?® that was authorized to carry out the executive power within this
territory. Consequently? after the South Bohemia, South Moravia and “Hluéin-
sko” had been annexed to the neighboring regions a new Reich region (called
fisska zupa sudetska) was formed. This region was further divided into country
or city districts. Special offices landrati continuing the previous practice of dist-
rict authorities were established in country districts. Landrat was the head of the
office and he was also regarded as the representative of the country district as
a self-administrative corporation. District advisors who were appointed by the
regional leader of NSDAP?! operated as the advisors of the landrat without the
official/administrative authority. The city districts were headed by the supreme

28 Hledikova, Z., Janak, J., Dobes, J. The History of the Administration in Czech Lands
from the Beginning of the State up to Now. Prague: NLN, 2005, p. 402, compare
Schelle. K. Development of Public Administration in 1848—1990. Prague: Eurolex Bo-
hemia, 2005. p. 339-340.

29 In the period from the 1% of October to the 20™ of October 1938 the executive power
was carried out, or in other words the activity of the administrative bodies was con-
trolled by so-called appointees for civil administration who operated/functioned at
separate army headquarters.

30 It was a period from the 21 of October 1938 to 30" of April 1939.

31 See Hledikova, Z., Jandk, J., Dobes, J. The History of the Administration in the Czech
Lands from the Beginning of the State up to Now. Prague: NLN, 2005. pp. 402 and
403; at first the territory of the NSDAP region and the territory of the Reich Sudeten
Land Region overlapped, after the creation of the Protectorate the NSDAP region was
enlarged by the Protectorate districts, namely Hradec Kralové, Praha, Plzen, Olomouc,
Moravska Ostrava.
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mayors. They had the nature of self-administrative corporations executing the sta-
te administration only by order of the state. Political administration of the second
instance was represented by governmental presidents. Their offices realized the
state administration and carried out the supervision over country and city districts
as self-administrative corporations.> The third instance was represented by the
office of Reich governor.* This office was headed by the Reich governor who
also functioned as the regional chief of NSDAP. The special position of Reich
governor in the region of the Czech borderland (Sudety) is also worth mentioning.
The system applied in this region was to become a model and it was to be used
in the other regions/parts of the Reich. The governor’s office mentioned above
was divided into two parts, namely the Reich governor’s office intended for the
state administration which was a body of political administration. Here the gover-
nmental president acted as a deputy of the governor and administered the office.
The second part was the Reich governor’s office intended for regional self-admi-
nistration where another permanent deputy of the governor was the head of the
regional self-administration and was designated a regional chief executive officer.
They had one person in common - konrad Henlein.** Apart from political authori-
ties with general competence there were also special offices that performed duties
within the territory of the region. These were either joined to Reich governor’s
office, to offices of governmental presidents and landrats or they existed separate-
ly. Special representatives or liaison officers® were set up/ established/appointed
in order to make a contact with these offices. However after the second decree
simplifying the administration was issued*® the official responsibilities were sim-
plified and restricted and some offices were closed down. This happened to some

32 Presidential offices were created in Usti nad Labem, Karlovy Vary and in Opava.

33 See Hledikova, Z., Janak, J., Dobes, J. The History of the Administration in the Czech
Lands from the Beginning of the State up to Now. Prague: NLN, 2005. p. 403; this
office developed from the office of Reich commissioner for the territory of German
Sudeten Lands, it was established in Liberec.

34 He was a chairman of the Sudeten Land party, see Hledikova, Z., Janak, J., Dobes, J.
The History of the Administration in the Czech Lands from the Beginning of the State
up to Now. Prague: NLN, 2005. p. 403.

35 See Hledikova, Z., Jandk, J., Dobes, J. The History of the Administration in the Czech
Lands from the Beginning of the State up to Now. Prague: NLN, 2005. p. 403.

36 The beginning of the year 1942
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landrats and after the decree of totalni nasazeni was issued in July 1944 certain
responsibilities were cancelled.

As far as the self-administration is concerned its territorial form was cancel-
led. It was carried out by appointed mayors of towns and country municipalities
and it was based on the principle of leadership. In municipal districts it was exe-
cuted by supreme mayors or — according to the German model — representatives
of NSDAP. Attaches acted as the deputies of the mayor. The first attaché was the
first permanent deputy of the mayor, the rest of the attachés deputized for the
mayor in their fields. Community boards represented another body which was
not regarded as a cooperative body but as a group of monocratical officials. They
had the position of general advisors of mayor but they operated as individuals
rather than a group (they did not make any decisions as a group). Their task was
to guarantee the connection/contact between the local administration and inhabi-
tants. I can also mention so-called advisors who — similar to councilors — were
regarded as individuals not forming a collective body and carrying out specialist
advisory/consultative activity for the mayor and attaché in particular administrati-
ve fields or matters. A panel of local advisors was established as a local body. The
harmony between the local administration and the Nazi party was to be guaran-
teed/ secured by the representatives of NSDAP.?’

The Protectorate of Bohemia and Moravia was formed in the rest/remaining
territory which was occupied on 15. 3. 1939. A new system of public adminis-
tration was created in this territory, totally different from the one in the Czech
borderland ( Sudeten Land). The legal base of the Protectorate was the Hitler’s
decree issued on 16. 3. 1939 which stated that the territory of former Republic
occupied in March 1939 by the German army belonged to the territory of the Ger-
man Reich. The population/inhabitants of German nationality became German
citizens the others became the citizens of the Protectorate.’® The Protectorate had
autonomous constitution. However, “it exercises its rights according to the poli-

37 See Hledikova, Z., Janak, J., Dobes, J. The History of the Administration in Czech
Lands from the Beginning of the State up to Now. Prague: NLN, 2005. p. 404, compare
Schelle. K. Development of Public Administration in 1848—1990. Prague: Eurolex Bo-
hemia, 2005. p. 340.

38 See Schelle. K. The Development of the Public Administration in 1848—1990. Prague:
Eurolex Bohemia, 2005. p. 345.
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tical, military and economic needs of the Reich”. These rights were supposed to
be performed by means of specific bodies, offices and officials. This autonomous
administration of Protectorate was headed by the state president who possessed
certain privileges such as protection and honourable rights of the head of the
state. However in order to be allowed to execute his power he needed to gain the
“confidence of the leader and Reich chancellor”. For the purpose of protection
of the interests of the Reich the leader appointed Reich protector in Bohemia
and Moravia who acted as a deputy of the leader and representative of the Reich
government.* His task was to “take care that the political guidelines of the lea-
der were observed”. Further/Next he confirmed the members of the Protectorate
government and was allowed to withdraw this confirmation whenever he wanted.
He was also entitled to require information about all governmental measures and
give advisory opinion. He could raise objections to measures that could harm the
Reich. If there was a danger in delay he could issue a decree “necessary in the
common interest”.* The foreign affairs of the Protectorate were represented by
the Reich which also provided military protection and which reserved the right to
issue legal regulations which were effective for the Protectorate. The Reich could
also assume (into its own administration) any administrative fields and establish
its own Reich offices if it was necessary. Further it could make/take any measu-
res if it was necessary for the protection of order and safety. The administrative
order which was valid in the Czech lands was kept only “unless it contradicted
the idea of German protection/control of the Czech territory”.*! This decree beca-
me the base of the above mentioned double track situation of the administration
within the territory of the Protectorate. However the chief position of the Reich
administration (headed by the Reich protector) over the autonomous Protectorate
administration was obvious.

The period of 15" March 1939-15" April 1939 could be described as the
phase of direct occupation by the Nazi Germany. The power was in the hands of
the chief commanders of the Nazi army who were the heads of the headquarters

39 Hledikova, Z., Janak, J., Dobes, J. The History of the Administration in Czech Lands
from the Beginning of the State up to Now. Prague: NLN, 2005. p. 406.

40 The same source p. 406.

41 See Schelle. K. The Development of the Public Administration in 1848—1990. Prague:
Eurolex Bohemia, 2005. p. 345.
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in Prague and Brno. There were chiefs of civil administration appointed at these
headquarters who were intended for the public bureaucracy. These were allowed
to act regardless of the valid legal order, e.g. they interfered with the direct com-
munication between the district chief executive officers and provincial presidents
they gave them direct orders and they also required approval of correspondence
between these authorities. Chiefs of administration established at the headquar-
ters of the army corps were inferior in authority/ subject to the above mentioned
chiefs of civil administration. The lowest level of the structure was represented
by the administrative authority for the German inhabitants. These authorities also
carried out the supervision over the municipal and district offices. +?

The military administration by the German army was finished on 15" April
1939, when the Reich protector”® became the head of the administration. His
administration was carried out by the Reich protector office. The position of state
secretary was established. The state secretary acted as a deputy of the protector.
There was also the position of a state vice-secretary who deputized the above
mentioned state secretary. The position of the Reich protector was very strong.*
He was appointed by and answerable to Hitler. The Reich protector was Hitler’s
deputy and he also represented the German Reich within the territory of the Pro-
tectorate. Bearing in mind the fact that he was in a position superior to the Czech
administration we can sum up that he controlled all the German institutions, he
disposed of many rights such as the right to confirm the ministers of the protecto-
rate government or to raise an objection to governmental measures which could
damage the Reich and he was also allowed to issue a decree if there was a danger

42 See Hledikova, Z., Janak, J., Dobes, J. The History of the Administration in Czech
Lands from the Beginning of the State up to Now. Prague: NLN, 2005. pp. 406 and 408,
compare Schelle. K. Development of Public Administration in 1848—1990. Prague:
Eurolex Bohemia, 2005, p. 345. The power of oberlandrats was understood in two dif-
ferent ways — on the one hand they were defined as the lowest administrative authori-
ties for the German inhabitants, on the other hand they were regarded as supervisory
control bodies of municipal and district authorities.

43 It was Konstantin von Neurath, K. H. Frank was appointed as the State Secretary. He
was also the head of the police in the protectorate.

44 See the rulings from the 22" of April 1939, next the rulings from the 7" of June 1939
and finally the rulings from the 1* of September 1939, more details — see also above.
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in delay.®® Certain rights such as the right to create norms and execute decrees
were specially reserved/determined for the Reich protector. If it was required by
the common interest of the Reich and Protectorate the protector could also change
the “Czech” law, as it was mentioned above, he was allowed to issue regulations
and could decide which legal regulations were not consistent with the system/
order of the protectorate.* The notorious Reinhard Heydrich was appointed as the
deputizing Reich protector in autumn 1941. So-called Heydrich’s administrative
reforms are related to his name. The aim of these reforms was to complete the
process of gaining of the control of protectorate administration over the autono-
mous administration and thus remove the double track situation and simplify the
existing administration. A new organization of central protectorate administration
was formed according to the German pattern in January 1942. The government as

a cooperative body ceased to exist. In the protectorate ministries there were heads/

chiefs of the separate departments of the Reich protector office and they functi-

oned as general deputies of ministers. New ministries were established, namely
the ministry of economy and ministry of labour. The position and the power of

the Committee of the National “sourucenstvi” was also changed. In June 1942 a

new organization of administration was created on lower level. These changes

concerned both protectorate as well as Reich authorities. Changes in the terri-
torial competencies were carried out at the district authorities. The powers and
competencies of the Reich protector were devolved to protectorate authorities,
namely to district and police ones. These police authorities as well as district and
provincial authorities executed the administration by order of the Reich.*” And
they bore this in their name. Oberlandrats were denoted as inspectors of the Reich
protector. The removal of the double-track situation or in other words unifying of

45 See Schelle. K. The Development of the Public Administration in 1848—1990. Prague:
Eurolex Bohemia, 2005, p. 346.

46 More details — see Schelle. K.The Development of the Public Administration in 1848—
1990. Prague: Eurolex Bohemia, 2005. p. 346.

47 See Hledikova, Z., Jandk, J., Dobes, J. The History of the Administration in Czech
Lands from the Beginning of the State up to Now. Prague: NLN, 2005. p. 407, compare
the government decree No. 14/ 1942 on new organization of certain central authorities
and the government decree No. 208/ 1942, so-called reorganizational. I also point out

government decree No. 80/ 1941 on the administrative competence of the govern-
ment.
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the execution of the administration resulted in the fact that all the administrative
authorities could be regarded as German authorities. They were usually headed by
Reich Germans, namely German vice-presidents in the case of provincial authori-
ties, German chief executive officers in the case of district authorities and finally
German heads of the police in the case of police authorities. There were German
officials operating in the top positions, the Czech officials being inferior in autho-
rity. It is quite obvious that the official language was German.*

After the assassination of R. Heydrich in May 1942 the powers of the protec-
tor were devolved to the state secretary. Although the protector acted as the depu-
ty of the leader within the protectorate he became only a representative person.*’
State secretary was promoted and he became a German state minister and German
State Ministry for Bohemia and Moravia which was regarded as a successor of the
Reich Protector Authority was established.

In order to make the outline of the administration in this period complete it is
necessary that we concentrate on the execution of the autonomous administration
which has been generally mentioned above. State president was the head of the
autonomous administration. The government was the supreme body of the execu-
tive branch. The cancellation of the Ministry of Foreign Affairs and the Ministry
of National Defense was a part of changes carried out after the proclamation of
the protectorate. Apart from these changes the number of Ministries as well as
their structure was the same as during the period of the II Republic. Other chan-
ges were brought by the Heydrich’s reforms. Firstly the office of presidium of the
ministry council was cancelled next the activity of the government as a board was
eliminated it was forbidden to hold meetings of the ministry board and the direct
relation between the ministries and the office of the Reich protector was streng-
thened. Certain changes were made according to the German pattern namely the
changes in the number, powers and competences of the separate ministries. Thus

48 See Hledikova, Z., Jandk, J., Dobes, J. The History of the Administration in Czech
Lands from the Beginning of the State up to Now. Prague: NLN, 2005. p. 407

49 More details — see Schelle. K. The Development of the Public Administration in 1848—
1990. Prague: Eurolex Bohemia, 2005, p. 352, Kurt Daluge was appointed as a depu-
tizing Reich protector after the death of Heydrich. Neurath was dismissed and W. Frick
was appointed as a protector. The state secretary was Karl Herman Frank. As far as the
delegated powers are concerned I would like to mention the normative power
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the number of the ministries decreased, the government was made up of the prime
minister, his deputy and the Minister of Finance, Minister of Education, Minister
of the Interior, Minister of Agriculture and Forestry, Minister of Justice, Minister
of Transport, Minister of Economy and Labour and the Minister of the Education
of the Public.

The local self-administration was restricted in 1939 by means of the establis-
hment of the institution of municipal or district secretaries. They were supposed
to carry out delegated powers however if it was ordered by the ministry of the
Interior they were allowed to carry out independent powers of community. The
Ministry of the Interior could make a decision even without the consent of a ar-
ticular municipality on the grounds of/for the reason of protection of important
public or municipal interest.”’ As I have mentioned above it was gradually limited
by means of the intervention of the state power to the detriment of the democratic
principles, namely the principles of decentralization as well as electoral and coo-
perative principles.”?> Governmental commissioners were appointed as the heads
of municipalities with the German minority and municipal councils were dissol-
ved. In the remaining municipalities the councils were kept with a mayor being
appointed as the head carrying out all the powers. We can say that responsibili-
ties of the self-administration were devolved to political authorities. The district
councils were also partly cancelled and their powers were vested in the district
chief executive officers. The competence of the provincial councils, before they
were dissolved in 1940, was carried out by the provincial presidents who later
assumed the competence of the provincial committees.™

50 See Hledikova, Z., Janak, J., Dobes, J. The History of the Administration in Czech
Lands from the Beginning of the State up to Now. Prague: NLN, 2005. pp. 409-410,
compare the government decree No. 14/ 1942 on new organization of certain central
authorities and the government decree No. 208/ 1942, so-called reorganizational. I also
point out government decree No. 80/ 1941 on the administrative competence of the
government

51 More details — see Schelle. K. The Development of the Public Administration in 1848—
1990. Prague: Eurolex Bohemia, 2005, pp. 340-341, see government decree No. 17/
1939 Coll.

52 See government decree No. 51/ 1944 on official administration of municipalities.

53 See Hledikova, Z., Jandk, J., Dobes, J. The History of the Administration in Czech
Lands from the Beginning of the State up to Now. Prague: NLN, 2005, p. 414 and
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However the members of the Czech and Slovak nation did not accept de iure
the situation after the Munich Agreement when the Czech territory was occupied
by the Nazi Germany, the 2" Republic was created, the Protectorate of Bohemia
and Moravia was established and the independent Slovak state was formed. The
Munich Agreement was considered void, i.e. not cancelling the existence of the
Czechoslovak Republic.

This article has been created as a part of the monograph: “Historical Develop-
ment of Legal Regulation of Administrative Proceedings and Other Procedures in
Public Administration in Czech Lands from 1918 to 2005 .

hereafter government decree No. 314/ 1943 on simplifying of public administration
and order of the Minister of the Interior No. 150/ 1944 on municipal administrative
proceedings.
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Organizace Ceskoslovenské verejné spravy v obdobi L.
a I1. republiky a v dobé Protektoratu Cechy a Morava

Monika Horakova

1. Organizace veiejné spravy v Ceskoslovensku podle zakona
¢. 125/1927 Sb., o organizaci politické spravy
Organizace vefejné spravy byla v Ceskoslovensku ve druhé poloving 20. let
dvacatého stoleti zna¢né€ nepiehledna. Byly totiz vytvoreny tfi systémy, a to pro
ceské zemé, s odkazem na spravni dualismus prevzaty z rakousko- uherské mo-
narchie, pro Slovensko, kde platil tzv. zupni zakon' a pro Podkarpatskou Rus.
Z hlediska zefektivnéni a ,,zpiehlednéni vykonu vefejné spravy bylo nutno pfi-
krocit k vytvoreni jednotného systému vykonu vefejné spravy na celém tzemi
Ceskoslovenského statu. Tato reforma vefejné spravy byla zrealizovana zakonem
¢. 125/1927 Sb., o organizaci politické spravy, tzv. organizacnim zédkonem, ktery
vychazel ze zdkona zupniho a ktery mél nabyt ucinnosti 1. cervence 1928.

Vzhledem k tomu, Ze se jednalo o velmi rozsahlé zmény, zasahujici do ves-
kerych oblasti spravni ¢innosti statu, byly ¢inény s velkym ¢asovym predstihem
ptipravy, a to pfedevsim na zavedeni tzv. zemského zfizeni, a to po strance vécné
i personalni. Jak uvadi Karel Schelle ve své publikaci ,,Vyvoj vefejné spravy
v letech 1848-1990%, na stranach 308-309, z hlediska vécného bylo predevsim
nutno pripravit:

- urceni obvodu a sidel okresnich ufadi

- upravu pomért fady osad predevsim na severni Morave a ve Slezsku

- dekvalifikaci mést s regulovanym magistratem

- umisténi zemskych a okresnich uradi a opatieni vécnych potieb

- zru$eni nékterych ufadd a organd vnitini a $kolské spravy ve Slezsku?

1 Slo o zakon &. 126/1920 Sb. z. a n. o ziizeni Zupnich a okresnich Gfadd v republice
Ceskoslovenské.
2§ 9 odst.4 organiza¢niho zakona
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presun pisobnosti administrativnich ufadt na Podkarpatské Rusi na jiné
ufady nebo naopak?

pfesun psobnosti okresnich tfadti na zemské nebo naopak*

pokyny, které mély obsahovat, které véci maji vyfizovat zpravidla ufed-
nici téetni, aktuafi ¢i pomocni referenti jako zplsobilé organy kancelai-
ské, dale vzorovy rozvrh praci zemskych a okresnich tifadt, kancelai-
sky tad, ufedni zapisnik, Gfedni pausal, ifedni mistnosti, hospodateni
s penézi a cennymi predméty a dohled nad sluzbou podtizenych ufada
a organt’

opatfeni hospodarského razu v oboru zemské a okresni samospravy
soupis jméni a zruSenych korporaci

prevzeti agendy, jméni, zafizeni, spist atd. zemského (spravniho) vybo-
ru (zemské spravni komise) a zruSenych korporaci

vykon poukazovaciho prava, Gprava ucetni a pokladni sluzby?®

jednaci fady pro zemska a okresni zastupitelstva

jednaci fady pro zemské a okresni komise

zemskeé véstniky’

Z hlediska personalniho:

— O 0 N N L bW
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pfevzeti a zafazeni zaméstnancu zemi a zrusenych korporaci, ktefi pie-
jdou do statni sluzby?®

k 1. ervenci 1927 provedeni soupisti zemskych zaméstnanct ve spraveé
,zemskych zvlastnich zafizeni, ostatnich zemskych zaméstnanci a vy-
zadat si obdobné seznamy od okresnich a silni¢nich komisi

povéteni ufedniktl vedenim okresnich utad’

ptidéleni personalu jednotlivym Giadiim'®

§ 4 odst. 2 a § 5 odst. 4 organiza¢niho zakona
§ 8 odst.1 organiza¢niho zakona
Vse dle vladniho nafizeni ¢. 290/1922 Sb. z. a n.
§ 7 odst. 5 organizac¢niho zakona
§ 101 odst. 2 organiza¢niho zdkona
§ 10 odst. 1 organiza¢niho zdkona
§ 7 odst.1 organiza¢niho zakona
0 § 7 odst. 3 organiza¢niho zdkona



- zru$eni ministerstva pro spravu Slovenska'!
- realizaci § 5 zakona ¢. 310/1924 Sb. na Podkarpatské Rusi

Piiprava na realizaci reformy verejné spravy byla velmi ¢asové
a vécné narocna, organizacni zakon tedy od 1. ¢ervence 1928
zavazoval jen Slovensko a Podkarpatskou Rus, ¢eské zemé az
od 1. prosince 1928.

Zakon o organizaci politické spravy tedy ustanovil tzv. zemské zfizeni. Za-
kladem spravni soustavy se staly zemé, a to zemé Ceska, Moravskoslezska, Slo-
venska a Podkarpatoruska a dale tzv. okresy.!? Politickymi ufady s ,,povSechnou*
pusobnosti se staly v prvni instanci okresni Gfady, ve druhé instanci zemské ura-
dy se sidlem v Praze, Brnég, Bratislavé a v Uzhorod¢€. V ¢ele zemského tradu stal
zemsky prezident, ktery byl jmenovan prezidentem republiky, ovSem z hlediska
vykonu sluzby byl podfizen ministru vnitra. V ¢ele okresniho utadu stal okresni
hejtman, na Slovensku okresni nacelnik.

Zemské urady se a priori zaméfovaly na otazky vefejného potradku, ovsem
nemuizeme vynechat zminku o jejich tzv. generalni pravomoci, ktera je ustanovila
ptislusnymi pro vsechny otazky, pokud nebyly tyto zdkonem vyhrazeny jinym
uradiim. Dale je nutné pfipomenout, co jiz bylo uvedeno vyse, a to, Ze tyto ura-
dy byly tfady druhé instance, tedy nadtizenymi pro ufady okresni, viéi kterym
vystupovaly jako ufady dozor¢i. Tato piislusnost se vztahovala i vici statnim po-
licejnim Gfadim.'?

V ramci kazdé zemé bylo ustanoveno zemské zastupitelstvo, jehoz ¢lenové
byli jak voleni, tak 1/3 jmenovani vladou jako tzv. odbornici na dobu 6 let.!*
V cele zemského zastupitelstva stal zemsky prezident. Zastupitelstvo dale ze své-
ho stfedu volilo zemsky vybor, jehoz predsedou byl zemsky prezident Zemské

11 Vladni nafizeni ¢. 94/1928 Sb

12 Jejich obvody a sidla stanovila vladni nafizeni ¢.93/1928 Sb. a 174/1928 Sb.

13 Srovnej Schelle, K. Vyvoj verejné spravy v letech 1848—1990. Praha: Eurolex Bohe-
mia, 2005. st 317.

14 Volby upravoval z.¢. 126/1927 Sb., aktivni volebni pravo bylo stanoveno na 24 let,
pasivni 30 let. Pfibyla i podminka pobytu.
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zastupitelstvo vykonavalo pfedevsim plisobnost hospodatskou a spravni, normo-
tvornou, pusobnost ve spravnim soudnictvi a poradni.

V ramci pusobnosti hospodarské a spravni'® ,,pe¢ovalo® o humanitni, zdravot-
ni, socialni, hospodaiské, dopravni a kulturni zajmy zemé¢ a jejiho obyvatelstva
v ramci tkolu, které svym rozsahem piesahovaly zajmy a potieby jednotlivych
obci a okrest a zaroven nemély celostatni diilezitost. Zemské zastupitelstvo se
tedy snazilo zfizovat nebo podporovat ustavy, podniky nebo zatizeni, které byla
zpusobilé podporovat ,.t€lesné i mravni blaho a vzdélani obyvatelstva, zlepSovaly
dopravni, bytové, zdravotni ¢i socidlni poméry v zemi nebo slouzily ke kulturnim
nebo hospodarskym potfebam zemé*. Zastupitelstvo rovnéz ,,pecovalo” o ma-
jetek zemé a mohlo se usnést na vybéru poplatkl, ptispévki,zemskych davek
a naturalnich plnéni k tthrad¢ nékladd, a pfedevSim na vybirani tzv. zemskych
ptirazek k nékterym pfimym danim nebo danim spotiebnim. Vyznamnym pii-
jmem zemi dale byly statni piidély.

V ramci pusobnosti normotvorné'® mohla zemska zastupitelstva na zakladé
zmocnéni vladou vydavat podrobnéjsi predpisy k zakontim, rovnéz mohla v me-
zich zakonu a nafizeni vydavat statuty pro upravu zalezitosti Gstavi a zafizeni,
kterych byla zfizovatelem a déle si mohla vydat, samoziejmé v mezich zakonti
a nafizeni, podrobnéjsi piedpisy pro spravu jméni obci, okresti a zemé, jejich
podnikd a ustavii a o provadéni dozoru v nich. OvSem tyto piedpisy a statuty pro
svou platnost vyzadovaly potvrzeni ministerstva vnitra a publikaci v Zemském
véstniku.

Pusobnost ve spravnim soudnictvi mél stanovit zvlastni zakon.

Pusobnost poradni'” byla realizovana tak, ze zastupitelstvo jako poradni sbor
zemského prezidenta a ustiednich ufadt ve vécech vetejné zemské spravy vyda-
valo na zadost dotenych Giadt o téchto otazkach posudky a navrhy.

Je nutno dale pfipomenout, ze bylo mozné na zakladé zakona fakultativné
zfizovat zemské komise, pfi¢emz obligatorni byla slezska pro zemi Moravsko-
slezskou pro spravu a dozor nad vSemi ustavy a podniky, které byly k 1. prosinci
1928 ve vlastnictvi nebo ve spravé zemé Slezské.'®

15 § 30 organiza¢niho zdkona
16 § 56 organiza¢niho zdkona
17 §59 organizacniho zakona
18 § 28 organiza¢niho zdkona
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Z vyse uvedeného vyplyva, ze nejvyznamngj$i postaveni zaujimal. zemsky
prezident. Stal v ¢ele zemského ufadu, ktery byl pojiman jako nejvyznamnéjsi
¢lanek zemské politické spravy, byl predsedou zemského zastupitelstva a toto
vyluéné postaveni mu umoznovalo vyrazné ovlivitovat ¢innost obou instituci.'

Okresy jako zakladni spravni jednotky byly predstavovany okresnimi
hejtmanstvimi, v jejichz cele stal okresni hejtman. Byl jmenovan ministrem vnit-
ra na navrh zemského prezidenta . Stal v ¢ele okresniho ifadu a zastupoval okres
navenek.

V ramci kazdého okresu bylo ustanoveno okresni zastupitelstvo, pti¢emz po-
dobné¢ jako u zemskych byla 1/3 jeho ¢lent nikoli volena, ale jmenovana minist-
rem vnitra jako ,,odbornici“. Ze svého stiedu si zastupitelstvo volilo okresni vy-
bor, z jehoz ¢innosti bych predevsim zdtraznila realizaci dozoru nad podiizenymi
obcemi formou schvalovani usneseni obecnich zastupitelstev a obecnich rozpoc-
td. Pokud jde o ptuisobnost okresniho zastupitelstva, l1ze obdobné jako u zemské-
ho, uvést ptisobnost hospodatskou, pomocnou, pisobnost ve spravnim soudnictvi
a poradni a iniciativni. Dale musela byt vzdy zfizena komise finan¢ni

Zameéstnanci politickych afadu byli jednak statni, jednak autonomni, tedy zemi
a okrest. Ke statnim ufednikiim byl fazen konceptni personal pro vSeobecnou
politickou sluzbu a dale personal odborny.?® Pro lesni sluzbu to byli lesni techni-
kové, pro zdravotni sluzbu okresni lékar u okresnich uradut a zdravotni oddéleni
v Cele se zemskymi zdravotnimi referenty a s potrebnym pomocnym zdravotnim
persondlem u zemskych uradii, pro zverolékarskou sluzbu okresni zverolékari,
popr. veterindrni oddeéleni, pro technickou sluzbu u okresnich uradit technické
stly, které byly prideleny bud’ pro jeden, nebo pro vice okresu, a u zemskych uradii
technicka oddéleni pro jednotlivé druhy staveb. Pro cejchovni sluzbu byly zri-
zeny v Ceskych zemich u okresnich uradii cejchovni urady a u zemskych uradii
byli ustanoveni cejchmistri, dale to byl persondl pro ucetni a pokladnicni sluzbu.

19 Blize viz Schelle. K. Vyvoj verejné spravy v letech 1848—1990. Praha: Eurolex Bohe-
mia,2005. s. 316.

20 Srovnej Sluzebni pragmatika

21 Hladikova, Z., Janak, J., Dobes, J. Déjiny spravy v ceskych zemich od pocatkii statu po
soucasnost. Praha: NLN, 2005, s. 352.
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V souvislosti s realizaci reformy vetejné spravy dle organizacniho zakona byla
samotna organizace vefejné spravy na tzemi celého statu sjednocena. Prostied-
nictvim uplatnéného principu centralizace jako prostiedku k odstranéni dvojko-
lejnosti vetejné spravy doslo k jednoznacnému posileni vykonu statni spravy na
ukor samospravy. Tim de facto doslo k podiizeni vykonu vetejné spravy, da se
tedy fici, ze i samospravy, ministerstvu vnitra. A pravé u samospravy je nutné se
na tomto misté pozastavit.

Organizacni zakon do institutu samospravy zasahl pomérné zna¢nym zptiso-
bem. Zrusil dosud existujici zastupitelské okresy a silni¢ni okresy a zfidil okresy
jako korporace tizemni samospravy, ale nikoli jako samostatné subjekty, ale jako
soucasti organizace statni politické spravy. Organy okresu, tedy zastupitelstvo,
vybor a komise (obligatorn¢ finan¢ni) byly soucasti okresnich ufadd, a v je-
jich cele, kromé zminénych komisi, stal okresni hejtman. Ten zastupoval okres
i okresni Gfad navenek, provadél usneseni okresnich organt, mél pravo sistace
téchto usneseni, pfi¢emz rozhodoval pfislusny zemsky prezident. Jemu a pak také
ministru vnitra byl okresni hejtman odpovédny ze své ¢innosti, rozhodné nebyl
odpovédny okresnimu zastupitelstvu.?

Nejvyssi urovni samospravy byla zemska samosprava, kterou jsem jiz stru¢né
vymezila vyse.

Samosprava obecni byla zalozena na demokratickém principu v§eobecného,
rovného, tajného a piimého hlasovaciho prava pii obecnich volbach? bez rozdilu
pohlavi, bez majetkového cenzu, ovsem s ohledem na vék. Aktivni volebni pravo
piedpokladalo dovrseni 21 let véku, pasivni 26 let a ptipojila se podminka pobytu
v dané obci. Volebni obdobi bylo nejprve Ctyfleté, poté bylo prodlouzeno na 6 let,
volebnim systémem byl systém pomérného zastoupeni. Mezi fadné organy obci
patiilo obecni zastupitelstvo, obecni rada, ktera se skladala ze starosty, naméstku
a z radnich a zaroven plnila ukoly obecniho trestniho senatu a komise jako po-
radni a pfipravné sbory. Fakultativni byla obecni komise finan¢ni a letopisecka.
Obecni zastupitelstvo si dale ze svého stiedu volilo starostu a naméstky. Od roku
1933 musela byt volba statem potvrzena.**Cinil tak zemsky Gfad a u obci, které

22 Tamtéz, s. 380.

23 Zakon ¢. 75/1919 Sb. z. a n. o volbach do obci a zakon ¢. 76/1919 Sb. z. a n., novela
obecniho zfizeni.

24 Viz zékon ¢. 122/1933 Sb. o zménach fadu voleb v obcich.
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byly sidlem okresniho ufadu ministerstvo vnitra. Pokud statni Gfad volbu staros-
ty nepotvrdil, volba pozbyla platnosti a bylo nutné ji zastupitelstvem uskutecénit
znovu za dohledu statniho tfadu. Nepotvrzena osoba nemohla byt béhem tfi let
znovu volena starostou obce ani naméstkem. Pokud by nova volba nebyla prove-
dena, pozbyla by platnost i volba ¢lent zastupitelstva a politicky ufad by potom
do ¢ela obce jmenoval spravni komisi a vypisoval novou volbu obecniho zastupi-
telstva.”> Mezi mimofadné organy obce byly fazeny vladni komisaf nebo sprav-
ni komise. Pokud doslo k rozpusténi obecniho zastupitelstva zemskym ufadem,
okresni tfad povinné stanovil pro obec pfechodny organ monokratického nebo
kolegialniho charakteru a tento organ spravoval bezné obecni zalezZitosti a prova-
del ty neodkladné akty, jejichz neprovedenim by obci vznikla podstatna Skoda az
do ustanoveni nového obecniho zastupitelstva. Dalsim zdsahem do samospravy
bylo zavedeni institutu tzv. obecnich tajemnik.?

Samotna reforma vefejné spravy se svym hlavnim cilem, kterym bylo, jak
jsem jiz uvedla vyse, sjednoceni vykonu vetejné spravy na tizemi republiky a tim
také dosazeni snizeni nakladd na vefejnou spravu, a to cestou restrikce poctu stat-
nich zamé&stnanct a uskute¢iiovanim dal$ich uspornych opatieni?” byla ukoncena
Mnichovem.

2. Organizace verejné spravy v obdobi tzv. druhé republiky
a v Protektoratu Cechy a Morava

Jak uz bylo uvedeno vyse, zlomovym okamzikem bylo piijeti mnichovské
dohody a proces tzv. fasizace statu. Vykon vefejné spravy byl poté realizovan
zcela odlisSnym zptisobem od piedchoziho, zalozeného na principech demokracie
a zakonnosti. Je tieba také odlisit izemi Ceského pohraniéi, které bylo okupovano
nacistickym Némeckem v letech 19381945 a kde byl zaveden systém spravy
»rsskonémeckeé®, ktery vychazel z tzv. viidcovského principu a tizemi tzv. Pro-
tektoratu Cechy a Morava, okupovaného v letech 1939-1945, kde byly vytvoieny
25 Hladikova, Z., Janak,J., Dobes, J. Déjiny spravy v ¢eskych zemich od pocatkit statu po

soucasnost. Praha: NLN, 2005, s. 376-378.

26 Vladni nafizeni ¢. 17/1939 Sb.
27 Viz ¢innost Komise pro zhospodarnéni vetejné spravy.
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jak fisskonémecké spravni organy, tak zde také fungovaly jim podfizené organy
tzv. autonomni spravy, takze bylo mozno tento stav oznacit jako dvojkolejnost ve-
fejné spravy. Dale bylo pro toto obdobi typické potlaceni prava na izemni samo-
spravu piedevsim formou odstranéni volitelnosti organti uzemni samospravy.*
Ceské pohraniéi, tzv. Sudety, bylo na zakladé mnichovského diktatu pripojeno
k némecké fisi. V ramci spravni organizace byla na tomto fiSském tizemi nejprve
svéfena vykonna moc armadé.?’ Nasledné*® , po ptidéleni oblasti jihoceské, jiho-
moravské a Hlucinska k sousednim Zupam byla vytvotena tzv. fi$ska zupa sudet-
ska. Uzemi se délilo na venkovské nebo méstské okresy. Ve venkovskych okre-
V Cele ufadu stal landrat a byl povazovan i za predstaveného venkovského okresu
jako samospravné korporace. Jako poradci landrata, ovSem bez ufedni pravomo-
ci, pusobili okresni radové, kteti byli jmenovani do funkce zupnim vedoucim
NSDAP3!' V Cele méstskych okresti pusobili vrchni starostové. Méstské okresy
meély charakter samospravnych korporaci s tim, Ze spravu statni vykonavali jen
jako statem prikazané zalezitosti. Politickou spravu druhé instance predstavovali
vladni prezidenti. Tyto jejich Gfady realizovaly statni spravu a vykonavaly dozor
nad venkovskymi a méstskymi okresy jako samospravnymi korporacemi.’? Tieti
instanci byl Gfad tiSského mistodrzitele.® V Cele tfadu mistodrzitelstvi stal fissky

28 Hladikova, Z., Janak,J., Dobes, J. Déjiny spravy v Ceskych zemich od pocatkii statu
po soucasnost. Praha: NLN, 2005, s. 402, srovnej Schelle. K. Vyvoj verejné spravy
v letech 1848—1990. Praha: Eurolex Bohemia, 2005. s. 339-340.

29 Jednalo se o ¢asové obdobi od 1. 10. do 20.10. 1938, vykonnou moc realizovali, tedy
fakticky fidili ¢innost spravnich organi tzv. povéienci pro civilni spravu, ktefi ptisobili
pfi jednotlivych armadnich velitelstvich.

30 Slo o obdobi od 21. 10. 1938-30. 4. 1939.

31 Viz Hladikova, Z., Janak,J., Dobes, J. Déjiny spravy v ¢eskych zemich od pocatkii statu
po soucasnost. Praha: NLN, 2005, s 402 a 403; tizemni obvody zupy NSDAP a fisské
zupy sudetské se zpocatku kryly, po vytvorfeni protektoratu byly do zupy NSDAP
v¢lenény i protektoratni okresy Hradec Kralové, Praha, Plzen, Olomouc, Moravska
Ostrava.

32 Prezidentské ufady byly vytvoreny v Usti nad Labem, Karlovych Varech a v Opavé.

33 Viz Hladikova, Z., Janak,J., Dobes, J. Déjiny spravy v cCeskych zemich od pocatkii
statu po soucasnost. Praha: NLN, 2005, s 403; tento ufad se vyvinul z ufadu tisského
komisare pro sudetonémecka tizemi, zfizen byl v Liberci.
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mistodrzitel, ktery zaroven vykonaval funkci zupniho velitele NSDAP. Za zmin-
ku stoji zvlastni postaveni fisského mistodrzitele v zup¢ sudetské. Systém tam vy-
tvofeny se mél stat vzorovym systémem a mél byt pouzit pro ostatni fisské casti.
Zminéné mistodrzitelstvi se délilo na dvé soucasti, na fisské mistodrzitelstvi pro
statni spravu, které bylo organem politické spravy a kde mistodrzitele zastupoval
a zaroven vedl ufad jeho zastupce v hodnosti vladniho prezidenta a fiSské misto-
drzitelstvi pro zupni samospravu, kde dalsi staly zastupce mistodrzitele byl hla-
vou zupni samospravy a byl oznacovan jako zupni hejtman. Spojovala je postava
mistodrzitele Konrada Henleina.* Na uzemi Zupy vykonavaly, kromé& politic-
kych tifadt s v§eobecnou pisobnosti, dale ¢innost ufady specialni, které bud’ byly
pii¢lenény k fisskému mistodrzitelstvi, k Gifadum vladnich prezidentd a landratd,
nebo existovaly samostatné a pro styk s nimi byly zfizovany u vyssich uradi
statni spravy funkce povéfenct nebo styénych dustojniki.’ Ovsem po vydani
druhého vynosu o zjednoduseni spravy*® byla Gfedni agenda zimémé zjednodu-
Sovana a omezovana a nekteré urady byly docasné ,,uvedeny do stavu klidu®, to
postihlo nékteré landraty a po vydani vynosu o totalnim nasazeni v ¢ervenci 1944
byly dokonce celé druhy agendy zcela zruSeny.

Pokud jde o samospravu, jeji izemni forma byla fakticky zrusena. Vykonavali
ji na zaklad¢é viidcovského principu jmenovani starostové mést a venkovskych
obci, v méstskych okresech vrchni starostové, ptipadné podle némeckého obecni-
ho ztizeni zmocnénci NSDAP. Starostu zastupovali tzv. ptidélenci. Prvni pfidéle-
nec byl prvnim, stalym zastupcem starosty, ostatni ptidélenci zastupovali starostu
ve svych oborech. Dal§im organem byli obecni radové, nebyli vSak pojimani jako
kolegialni organ, ale jako skupina monokratickych funkcionait. Byli v postaveni
obecnych poradcu starosty jako jednotlivei, spolecné nerozhodovali. Jejich uko-
lem bylo zajistit styk obecni spravy s obyvatelstvem. Dale mohu jesté uvést tzv.
poradce, ktefi obdobné jako radové byli pojimani jako jednotlivci netvofici ko-
lektivni organ a vykonavali odbornou poradni ¢innost pro starostu a ptidélence,
ovSem v uréitém konkrétnim spravnim oboru nebo otazce. Jako obecni organ byla

34 Byl to pfedseda sudetonémecké strany, Viz Hladikova, Z., Janak,J., Dobes, J. Déjiny
spravy v ¢eskych zemich od pocathai statu po soucasnost. Praha: NLN, 2005, s 403.

35 Viz Hladikova, Z., Janak,J., Dobes, J. Déjiny spravy v ¢eskych zemich od pocatkii statu
po soucasnost. Praha: NLN, 2005, s 403.

36 Pocatek roku 1942
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ustanovena porada obecnich radt a poradcti. Soulad obecni spravy s nacistickou
stranou méli za ukol zajistovat zmocnénci NSDAP.?’

Ve zbytku Ceskych zemi, ktery byl okupovan 15.3.1939 byl vytvofen tzv.
Protektorat Cechy a Morava. Na tomto Gizemi byl vytvofen zcela jiny systém
vetejné spravy, odlisny od uspofadani sudetského, predevsim pro svoji dvojkolej-
nost. Pravnim zakladem protektoratu byl Hitlerdv vynos ze 16.3.1939, kde bylo
proklamovano, ze izemi byvalé republiky, obsazené v bieznu 1939 némeckym
vojskem, nalezi napfisté k uzemi fise. Obyvatelstvo némecké narodnosti se stalo
némeckymi statnimi prislusniky, ostatni statnimi p¥islusniky protektoratu.*® Pro-
tektorat jako takovy mél autonomni statut. Ale ,,vykonava sva vysostna prava ve
shodé s politickymi, vojenskymi a hospodaiskymi potfebami fise.” Tato vysost-
na prava méla byt vykonavana prostfednictvim vlastnich organti, vlastnich uradi
a vlastnich ufedniku. V Cele této autonomni spravy protektoratu byl tzv. statni pre-
zident, ktery mél pozivat ,,ochrany a ¢estnych prav hlavy statu®, pro vykon svého
uradu vSak potieboval ,,diveru vidce a fisského kancléte®. Pro ochranu fisskych
zajmt viidce jmenoval fi3ského protektora v Cechach a na Moravé, ktery piisobil
jako zastupce vudce a jako zmocnénec ti§ské vlady.** Mél za ukol ,,peCovat, aby
bylo dbano politickych smérnic viidce. Dale potvrzoval ¢leny protektoratni vla-
dy a toto potvrzeni mohl kdykoli odvolat, byl opravnén vyzadovat informace o
vSech opatfenich vlady a udilet ji rady. Proti opatienim, ktera by mohla poskodit
tisi, mohl podat namitky. Hrozilo — li nebezpeci z prodleni, mohl vydat nafizeni
»nutna ve spole¢ném zajmu“.* Zahrani¢ni véci protektoratu zastupovala fise,
ktera rovnéz poskytovala vojenskou ochranu a vyhradila si také pravo vydavat
pravni piedpisy s Gi¢innosti i pro protektorat Rise déle mohla také prevzit do vlast-
ni spravy jakékoliv spravni obory a pokud by to bylo tieba, zfidit vlastni FiSské
ufady. Dale mohla uéinit jakékoli opatieni, pokud by to bylo potieba k ochrané

37 Viz Hladikova, Z., Janak,J., Dobes, J. Déjiny spravy v ceskych zemich od pocatkai statu
po soucasnost. Praha: NLN, 2005, s. 404, srovnej Schelle. K. Vyvoj verejné spravy
v letech 1848—1990. Praha: Eurolex Bohemia, 2005, s. 340.

38 Viz Schelle. K. Vyvoj verejné spravy v letech 1848—1990. Praha: Eurolex Bohemia,
2005, s. 345.

39 Viz Hladikova, Z., Janak,J., Dobes, J. Déjiny spravy v ceskych zemich od pocatkai statu
po soucasnost. Praha: NLN, 2005, s. 405.

40 Tamtéz, s. 406.
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poradku a bezpeénosti. Spravni fad platny v ¢eskych zemich byl nadale zachovan,
ale pouze pokud ,,neodporoval smyslu pievzeti ochrany Némeckou #i8i““.*! Tento
vynos se stal zdkladem pro onu vyse zminénou dvojkolejnost spravy na uzemi
protektoratu, zcela evidentni je ale vymezeni vedouciho postaveni fisské spravy
v Cele s fisskym protektorem nad autonomni protektoratni spravou.

Casovy tsek od 15.3.1939 do 15.4.1939 bylo mozné oznagit jako obdobi pii-
mé vojenské okupace nacistickym Némeckem. Moc byla soustiedéna v rukou
vrchnich velitelti nacistické armady, tedy velicich generald, ktefi stali v ¢ele praz-
ského a brnénského vojenského velitelstvi. Pfi téchto velitelstvich byli ustano-
veni §éfové civilni spravy pro oblast vefejné administrativy. Ti mohli jednat bez
ohledu na platny pravni fad, napft. tim, Ze zasahovali do ptimého styku okresnich
hejtmant a zemskych prezidentti, davali jim ptimé piikazy a taktéz vyzadova-
li napf. pfedchozi schvalovani korespondence mezi témito Grady. Témto $éfim
civilni spravy byli podfizeni $éfové spravy ziizovani pii velitelstvich armadniho
sboru a poslednim stupném struktury byly tfady oberlandrat.*

Ukonceni stavu okupacni vojenské spravy je spojovano s 15. dubnem roku
1939, kdy se do ¢ela spravy postavil ti§sky protektor.*® Jeho administrativu vy-
konaval Utad fi§ského protektora. Byla ziizena funkce statniho tajemnika, ktery
zastupoval v Utadé protektora, a funkce statniho podtajemnika, ktery zastupoval
v utad¢ statniho tajemnika. Postaveni fi§ského protektora bylo velmi silné.** Byl
jmenovan Hitlerem a jemu také ptimo odpovidal, byl jeho zastupcem a ptedstavi-
telem RiSe na uzemi Protektoratu. Vzhledem k nadfizenému postaveni vii¢i es-
ké administrative, da se shrnout, ze fidil vSechny némecké instituce, disponoval
mnohymi opravnénimi, jako napf. opravnénim potvrzovat ministry protektoratni

41 Viz Schelle. K. Vyvoj verejné spravy v letech 1848—1990. Praha: Eurolex Bohemia,
2005, s. 345.

42 Viz Hladikova, Z., Janak,J., Dobes, J. Déjiny spravy v ceskych zemich od pocatkii statu
po soucasnost. Praha: NLN, 2005, s. 345 . Pravomoc oberlandratti byla chapana dvojim
telstvo a dale byly povazovany za dozorujici kontrolni organy obecnich a okresnich
ufada.

43 Byl to Konstantin von Neurath, statnim tajemnikem byl jmenovan K. H. Frank, ktery
byl téz v ¢ele némecke policie v Protektorate.

44 Viz natizeni z 22. 4.1939, dale nafizeni ze 7.6.1939 a kone¢né€ z 1.9.1939, vice také viz

vyse v textu.
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vlady &i podavat namitky proti vladnim opatfenim poskozujicim Rii a pokud by
hrozilo nebezpe¢i z prodleni, mohl vydat natizeni.** Specialné byla protektorovi
vymezena prava v oblasti normotvorby a pfi provadéni vynost. Pokud to vyzado-
val spoleény zajem Rise a Protektoratu, protektor mohl ménit ,,&eské® pravo, jak
uz bylo zminéno, mohl vydavat nafizeni a rovnéz byl opravnén stanovovat, které
pravni ptedpisy platného prava odporovaly protektoratnimu ziizeni.** Nechvalné
prosluly Reinhard Heydrich byl jmenovan do funkce zastupujiciho fisského pro-
tektora na podzim roku 1941 a s jeho jménem jsou spojovany tzv. Heydrichovy
spravni reformy. Jejich podstatou bylo dovrSeni procesu ziskavani pievahy pro-
tektoratni spravy nad spravou autonomni a tim odstranéni jeji dvojkolejnosti a jeji
zjednodus$eni. Podle némeckého vzoru byla v lednu roku 1942 vytvoiena nova
organizace ustfedni protektoratni administrativy, predevsim tedy vlady a cent-
ralnich uradd. Vlada jako kolegialni organ pfestala existovat, v protektoratnich
ministerstvech pusobili jako generalni zastupci ministri s plnou moci vedouci
jednotlivych oddéleni uradu fisského protektora. Nove bylo zfizeno ministerstvo
hospodarstvi a prace. Zménilo se i postaveni a pravomoc Vyboru Narodniho sou-
rucenstvi. V ¢ervnu 1942 byla potom vytvofena nova organizace administrativy
na niz§ich stupnich. Slo o zmény, které se dotkly jak protektoratnich tfadi, tak
i uradu tisskych. U okresnich ufadi byly provedeny zmény v jejich tizemni pi-
sobnosti. U oberlandrati a Ufadu fi§ského protektora doslo k pfenosu pravomoci
a pusobnosti nékterych ¢innosti na titady protektoratni, a to na okresni a policejni.
Tyto policejni ufady, rovnéz okresni a také zemské tuto spravu vykonavaly jako
spravu z prikazu fiSe.*’ A toto nesly i ve svém oznaceni. Oberlandrati byli oznaco-
sledku tedy sjednoceni vykonu administrativy, vedlo k tomu, ze vSechny spravni
ufady mohly byt povazovany za Gfady némecké, v ¢ele téchto Gradu vétSinou stal

45 Viz Schelle. K. Vyvoj verejné spravy v letech 1848—1990. Praha: Eurolex Bohemia,
2005, s. 346.

46 Vice viz Schelle. K. Vyvoj verejné spravy v letech 1848—1990. Praha: Eurolex Bohe-
mia, 2005, s. 346.

47 Viz Hladikova, Z., Janak,J., Dobes, J. Déjiny spravy v Ceskych zemich od pocatku statu
po soucasnost. Praha: NLN, 2005, s. 407, srovnej vladni natizeni ¢. 14/1942 o nové or-
ganisaci nékterych ustfednich Gradl a vladni natizeni ¢. 208/1942, tzv. reorganizacni.
Rovnéz pfipominam vladni nafizeni ¢. 80/1941 o spravni ptisobnosti vlady.
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fissky némec, u zemskych tradd to byli vzdy némecti viceprezidenti, u okresnich

ufadi némecti hejtmani a u policejnich némecti policejni feditelé. V ramci jejich

struktury ve vedoucich funkcich ptisobili némecti Giednici, ¢eské tifednictvo bylo
podiizeno. Neni tieba ptipominat, ze ufednim jazykem byla ném¢ina.*®

Po atentatu na R. Heydricha v kvétnu 1942 doslo k pfenosu pravomoci pro-
tektora na statniho tajemnika. Protektor, i kdyz stale v rdmci Protektoratu pied-
stavoval zastupce vidce, se stal pouze reprezentativni osobou.* Statni tajemnik
byl povysen na némeckého statniho ministra a bylo vytvofeno némecké statni
ministerstvo pro Cechy a Moravu, které bylo povaZzovano za nastupce Utadu Fi3-
ského protektora.

Aby byl prezentovany pichled administrativy v tomto sledovaném historic-
kém useku uplny, je nutné pozastavit se u vykonu tzv. autonomni spravy, ktera jiz
byla obecné zminéna vyse.V Cele autonomni spravy stal statni prezident Nejvys-
$im organem vykonné moci byla vlada. Kromé zruSeni ministerstev zahrani¢nich
véci a narodni obrany jako soucasti zmén uskuteénénych po vyhlaseni Protekto-
ratu byl pocet ministerstev a jejich struktura stejny jako v dobé tzv. II. republiky,
zmeény piinesly az tzv. Heydrichovy reformy. Pfedevs$im byl zrusen utad predsed-
nictva ministerské rady, dale eliminovana ¢innost vlady jako sboru, byl stanoven
zakaz konani ministerskych rad a byla posilena pfima vazba ministerstev jako
ufadu a Gradu fisského protektora. Dale doslo podle némeckého vzoru ke zmé-
nam poctu, pravomoci a ptisobnosti jednotlivych ministerstev. Tak pfedevsim se
jejich pocet zmensil, vlada byla tvofena predsedou vlady , jeho naméstkem a dale
ministrem financi, $kolstvi a narodni osvéty, vnitra, zemédé€lstvi a lesnictvi, spra-
vedlnosti, dopravy a techniky, hospodafstvi a prace a lidové osvéty.™
48 Viz Hladikova, Z., Janak,J., Dobes, J. Déjiny spravy v ceskych zemich od pocatkii statu

po soucasnost. Praha: NLN, 2005, s. 407.

49 Vice Schelle. K. Vyvoj verejné spravy v letech 1848—1990. Praha: Eurolex Bohemia,
2005, s. 352, po smrti Heydricha byl do funkce zastupujiciho fisského protektora
jmenovan Kurt Daluge. v. Neurath byl odvolan a protektorem byl jmenovan W. Frick,
statnim tajemnikem byl Karl Herman Frank. Z pfenesenych pravomoci bych zminila
pravomoc normotvornou.

50 Viz Hladikova, Z., Janak,J., Dobes, J. Déjiny spravy v ceskych zemich od pocatkii
statu po soucasnost. Praha: NLN, 2005, s. 409410, a dale srovnej vladni nafizeni ¢.

14/1942 o nové organisaci nékterych ustfednich tifadl a vladni nafizeni ¢. 208/1942,
tzv. reorganizacni. Rovnéz pfipominam vladni nafizeni ¢. 80/1941 o spravni piisobnosti
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Samosprava uzemni byla predev§im omezena jiz v roce 1939 zavedenim in-
stituce tzv. obecnich ¢i obvodnich tajemnikt. M¢li vykonavat tzv. pfenosnou pui-
sobnost, ale pokud tak stanovilo ministerstvo vnitra, mohli vykonavat i samostat-
nou pisobnost obce. Ministerstvo vnitra o tom mohlo rozhodnout i bez souhlasu
piislusné obce z divodi ochrany dulezitého vetejného nebo dilezitého obecniho
zajmu.’! Dale, jak uz jsem uvedla vySe v textu, byla postupné omezovana zasahy
statni moci v neprospéch demokratickych principt jejiho vykonu, predevsim slo
o principy decentralizace, volebni a kolegialni.’> Do ¢ela obci s némeckou men-
Sinou byli jmenovani vladni komisafi a obecni zastupitelstva byla rozpusténa.
V ostatnich obcich byla zastupitelstva a rady ponechany, do ¢ela byl ale jmenovan
starosta., ktery vykonaval veskerou pravomoc. Mlzeme uvést, ze agendy z pu-
sobnosti samospravy byly preneseny na politické urady.Okresni zastupitelstva
byla také ¢asteéné ruSena a jejich pravomoc piesla na okresni hejtmany. Pasob-
nost zemskych zastupitelstev, nez byly v roce 1940 rozpustény, vykonavali zemsti
prezidenti, na které byla pak ptenesena i ptisobnost zemskych vybori.>

Prislusnici ¢eského a slovenského naroda ale nepfijimali de iure situaci, kdy
po Mnichovské dohod¢ doslo k obsazeni ¢eského izemi nacistickym Némeckem,
vytvofeni II. republiky, vyhlaseni Protektoratu Cechy a Morava a k existenci sa-
mostatného Slovenského statu. Mnichovska dohoda byla chapana jako absolutné
neplatnd, nerusici existenci Ceskoslovenské republiky.

Tento prispévek byl zpracovan jako dilci studie do monografie: ,, Historicky vyvoj
pravni upravy spravniho rizeni a dalSich postupii ve verejné sprave v ceskych
zemich od roku 1918 do roku 2005 *.

vlady.

51 Vice Schelle. K. Vyvoj verejné spravy v letech 1848—1990. Praha: Eurolex Bohemia,
2005, s. 340-341, viz vladni nafizeni ¢. 17/1939 Sb.

52 Viz vladni natizeni ¢. 51/1944 o tfednické spravé obci

53 Viz Hladikova, Z., Janak,J., Dobes, J. Déjiny spravy v ceskych zemich od pocatkii
statu po soucasnost. Praha: NLN, 2005, s. 414, a dale vladni nafizeni ¢. 314/1943
o zjednoduSeni vefejné spravy a nafizeni ministra vnitra ¢. 150/1944 o obecnim
spravnim fizeni.
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State administration of courts in jurisprudence of
the Constitutional Court of the Czech Republic

Michal Barton
1. Introduction

The subject of this paper reflects a series of rulings of the Constitutional Court
of the Czech Republic that had to deal with the problem of the state administrati-
on of courts, i.e. the relation of the executive and judicial powers, especially with
respect to a necessary extent of independence of judiciary from interference of
the executive power. A special attention is paid to several decisions of executive
bodies (the President of the Republic, the Minister of Justice, the Government)
that concerned the office of the Chief Justice of the Supreme Court of the Czech
Republic (“SC CR*) or the Deputy Chief Justice of this Court and with which the
Constitutional Court of the Czech Republic (“CC CR*) dealt in the decisions I
will describe below in detail.

The basic constitutional limits of the state administration of judiciary were set
by CC CR in the ruling P1. US 7/02! with which the Constitutional Court annulled
extensive passages of the Act No. 6/2002 Coll., on Courts and Judges, concer-
ning, among others, reviewing expertise of judges or the state administration of
courts through chief judges of these courts®. In this key ruling, the Constitutional
Court found as unconstitutional, among others, the concept of the execution/per-
formance of the state administration of courts through chief judges, and therefore
the joining of the role of independent judge on one side and the “manager of a
court subordinated to the executive power on the other side in one person.

1 Judgement No. 349/2002 Coll.; Coll.n.u.US, Vol. No.26, Judgement No.78.

2 For example, the annulled section 106 (1) concerning removal of court chief judges
and deputy chief judges in the form read at that time: “Court chief judges and deputy
chief judges and chairpersons of Collegium of the Supreme Court may be removed
from office by the person who appointed them to that office it they do not fulfil their
duties duly*. After annulling this provision by the Constitutional Court similar legal
regulations were adopted (see Note No. 4 below).
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The Constitutional Court argued especially with the principles of the separa-
tion of powers and the independence of the judiciary and stated that “...the stated
specific feature and the content of judicial power cannot be therefore questioned,
and therefore its basic functions are not compatible either with any way of infiltra-
tion of another state power...“. As the argument, Art. 82, par. 3 of the Constitution
of the Czech Republic was also used according to which “the office of a judge
shall be incompatible with that of the President of the Republic, a Member of
Parliament, or any office in public administration‘*. As the Constitutional Court
stated further, “the principle of the independence of a court has in this respect ...
an unconditioned nature excluding the possibility of intervention of the executive
powers.

This basic philosophy of the separability of the judicial and executive powers
has been then reflected in consequent disputes over chairmanship or vice-chair-
manship of the Supreme Court of the Czech Republic. After the mentioned exten-
sive derogatory judgement new legal regulations replacing the annulled provision
were adopted that did not respect, however, fully the requirements expressed by
CC CR, which fully appeared several years later just during the below-mentioned
dispute over chairmanship of the Supreme Court of the Czech Republic.

2. Dispute over chairmanship of the Supreme Court of the
Czech Republic

2.1 Recapitulation of key events regarding the filling of the of-
fices of Chief Justice and Deputy Chief Justice of the Supreme
Court of the Czech Republic

First, it is necessary to cover briefly key events chronologically that became
the subject of fundamental disputes between the executive and judicial powers
over the concept of the state administration of judiciary. I will try to cover and
comment on them briefly below:

3 The Act on Courts and Judges tried to avoid collision with the Constitution when it
stipulated in section 74 (3) that “The office of court chief judge and deputy chief judge,
secondment to a ministry, .... membership in advisory bodies of a ministry, the Govern-
ment and in bodies of the Chambers of the Parliament shall not be considered to be
offices in public administration®. However, CC has also annulled this provision.
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on 25 January 2006, the Minister of Justice asked the President of the Repub-
lic to remove Ms Iva Brozova, the Chief Justice of the Supreme Court of the
Czech Republic, from the office of based on (the provision valid at that time)
section 106 of the Act No. 6/2002 Coll., on Courts and Judges, according to
which the Chief Justice could be removed from office only the person who
appointed him to that office* (the Chief Justice of SC CR is appointed by the
President of the Republic based on Art. 62, letter f) of the Constitution of the
Czech Republic),
the President of the Republic with his decision of 30 January 2006 (No. KPR
966/2006) after countersignature by the Prime Minister (1 February 2006)
removed Iva Brozova, the Chief Justice of the Supreme Court of the Czech
Republic, from office’,
on the same day when the decision of the President of the Republic was deliv-
ered to the Chief Justice of SC CR (2 February 2006), the Minister of Justice
asked the Deputy Chief Justice of SC CR for the consent with assignment of
Jaroslav Bures as a justice to the Supreme Court of the Czech Republic (the
consent with assignment of a justice to the Supreme Court of the Czech Re-
public is granted by the Chief Justice of SC CR®, with respect to removing the

Section 106 of the Act No. 6/2002 Coll., on Courts and Judges, stated in section 1 valid
at that time that “Chief judges and deputy chief judges may be removed from office by
the person who appointed them to that office if they violate their statutory prescribed
duties in a serious manner or repeatedly in the course of performing the state adminis-
tration of courts ...*, while pursuant to section 2 “The office specified in paragraph 1
shall cease to exist on the day when the decision on removal was delivered to a judge,
unless any later day was specified in the decision®.

Press release of the Office of the President of the Republic stated: “Vaclav Klaus, the
President of the Republic, decided to meet the request of the Minister of Justice of 25
January 2006 and recalled Iva Brozova, the Chief Justice of the Supreme Court, from
her office. The Government discussed the recalling at its session on 1 February 2006
and it was countersigned by the Prime Minister. The ruling shall come into effect at
the moment of its delivery. It will be delivered to the Chief Justice of the Supreme
Court still today, i.e. on 2 February 2006, http://www.hrad.cz/cms/cz/info_servis/tisk-
ove zpravy/3203.shtml.

Pursuant to section 70 of the Act on Courts and Judges it applies that “a judge can be
assigned for the performance of office to the Supreme Court only with the consent of
the Chief Justice of this court®.
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Chief Justice of SC CR, the Minister addressed his request for consent directly
at the Deputy Chief Justice of SC CR),

on 8 February 2006, the recalled Chief Justice of SC CR filed with the Con-
stitutional Court the constitutional complaint contesting the decision of the
President of the Republic with which he removed her from the office of the
Chief Justice of SC CR’; together with the complaint the petition proposing
the annulment of the mentioned section 106 (1) of the Act on Courts and
Judges® was filed as well as the petition proposing the delay of the entry into
effect of the decision of the President (at the same time, Iva Brozova contested
the mentioned decision of the President with the petition proposing the solu-
tion of dispute over the extent of the President’s competences),

on the following day (9 February 2006) the Constitutional Court suspended
the entry into effect of the President’s decision on removing Iva Brozova from
office’,

on the same day (9 February 2006), the Deputy Chief Justice of SC CR in-
formed the Minister of Justice on phone that he agreed with assignment of
Jaroslav Bures as a justice to SC CR; the written expression of the consent by
the Deputy Chief Justice of SC CR was delivered to the Minister of Justice on
13 February 2006,

on 10 February 2006, Iva Brozova informed the Minister of Justice in a letter
that he does not have her consent. as of the Chief Justice of SC CR, with as-
signment of Jaroslav Bures to SC CR (although recalled by the President, but
with the delayed entry into effect of this ruling of the Constitutional Court),
on 14 February 2006, the President of the Republic appointed Jaroslav Bures

as a justice!® and on the same day by the decision of the Minister of Justice,

[ee}

Complaint filed under No. II. US 53/06.

Petition filed under No. P1. US 18/06.

Pursuant to section 79 (2) of the Act No. 182/1993 Coll., on the Constitutional Court,
the Constitutional Court may “upon a motion of the complainant suspend the enforce-
ability of a contested decision, if such would not be inconsistent with important public
interests and so long as the complainant would suffer, due to the enforcement of the
decision or the exercise of the right granted to a third person by the decision, a dis-
proportionately greater detriment than that which other persons would suffer while
enforceability is suspended*.

10 Cf. the Press Release of the Office of the President of the Republic http://www.hrad.cz/
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Jaroslav Bures was assigned to the Supreme Court of the Czech Republic,

on 9 March, Iva Brozova filed another petition with the Constitutional Court
— the petition proposing the cancellation of the decision of the Minister of
Justice on assignment of Jaroslav Bures to SC CR formulated as a petition
proposing the solution of jurisdictional dispute ',

on 11 July 2006, the Constitutional Court decided on the annulment of section
106 (1) of the Act on Courts and Judges that enabled to remove chief judges
from office by the person who appointed them to that office'?,

on 12 September 2006, the Constitutional Court satisfied the constitutional
complaint of Iva Brozova and cancelled the decision of the President of the
Republic of 30 January 2006 with which Iva Brozova was removed from the
office of the Chief Justice of SC CR (the Constitutional Court refused the
petition proposing solving the dispute over the extent of competences in the
same matter),

on 8 November 2006, the President of the Republic appointed Jaroslav Bures
as the second Deputy Chief Justice of the Supreme Court of the Czech Re-
public'3,

— the mentioned decision of the President of the Republic was contested by (already

11

12
13

cms/cz/info_servis/tiskove zpravy/3245.shtml

Petitions filed under No. PL. US 17/06. Though pursuant to section 11 (2) of the Act on
the Constitutional Court, deciding on jurisdictional disputes is not reserved directly to
the Plenum, the Plenum reserved to itself deciding of, among others, all jurisdictional
disputes the settlement of which falls within the competence of the Constitutional
Court, (cf. the newest notification of the Constitutional Court No. 446/2006 Coll., be-
fore the notification of the Constitutional Court No. 14/2004 Coll.)

Judgement P1. US 18/06, published under No. 37/2007 Coll.

Press release of the Office of the President of the Republic stated: “Vaclav Klaus, the
President of the Republic, according to Art. 62 of the Constitution appointed today, on
8 November, JUDr. Jaroslav Bures as Deputy Chief Justice of the Supreme Court. It is
not tolerable any more for the operation of the Court so that all tasks of the Chief Jus-
tice and the Deputy Chief Justice in administration of the Supreme Court are fulfilled
only by its current Deputy Chief Justice JUDr. Pavel Kucera himself. The President
proceeded to the appointment after discussing this matter with the Minister of Justice
and the Prime Minister®, http://www.hrad.cz/cms/cz/info_servis/tiskove zpravy/3997.
shtml. It is necessary to add to the above-mentioned that at the given time I. Brozova
was incapable to work for a long time.
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“confirmed* by the Constitutional Court) the Chief Justice of the Supreme Court
Iva Brozova both with the petition proposing solving the dispute over the ex-
tent of competences (22 November 2006) and with the constitutional complaint
(28 December 2006),

— on 12 December 2006, the Constitutional Court cancelled the decision of the
Minister of Justice with which the Minister of Justice assigned Jaroslav Bure§
to SC CR (here it was decided on Iva Brozova's petition of 9 March — it con-
cerned assignment of Jaroslav Bure$ to SC as a justice, not yet his appoint-
ment as the Deputy Chief Justice of the Court),

— on 24 January 2007, the Constitutional Court refused Iva Brozova’s consti-
tutional complaint of 28 December 2006 in the matter of appointing Jaroslav
Bures as the Deputy Chief Justice of the Supreme Court,

— on 12 September 2007, the Constitutional Court decided the dispute over the
extent of competences in the matter of appointing J. Bures as the Deputy Chief
Justice of the Supreme Court (Iva Brozova's petition of 22 November 2006)
in such a way that it cancelled the decision of the President of the Republic of
8 November 2006 with which J. Bure§ was appointed as the Deputy Chief Justice of
SC CR™.

2.1 As to the individual rulings of the Constitutional Court
of the Czech Republic

2.1.1 Cancellation of the possibility to remove the Chief Justice
and Deputy Chief Justice of the Court

The key ruling of the Constitutional Court that concerned the relation of the
executive and judicial powers was the annulment of section 106 (1) of the Act
on Courts and Judges that enabled to remove the Chief Justice and the Deputy
Chief Justice of the Court by the person who appointed them to that office, if
“they violate their statutory prescribed duties in a serious manner or repeatedly
during performance of the state administration of courts* (the ruling P1. US 18/06,
No. 37/2007 Coll.). Thus, the given provision was annulled by the Constitutional
Court already for the second time, as the law-maker after the first judgement of

14 Judgement P1. US 87/06.
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CC (P1. US 7/02'5) laid down the new wording of section 106 based again on the
principle for which CC reproached the act in the mentioned judgement (i.e. recal-
ling chief judges by a member of the executive power).

Here it is necessary to remind of the fact that chief judges and deputy chief
judges of high, regional and district courts are appointed by the Minister of Jus-
tice, and according to the annulled provision he could remove them from office.
According to the Constitution and pursuant to the Act on Courts and Judges, the
Chief Justice of the Supreme Court is appointed by the President of the Republic.
However, the Constitution keeps silence about removing the Chief Justice of the
Supreme Court (and, of course, also about other chief judges). After this dero-
gatory judgement of CC, chief judges and deputy chief judges may be removed
from office only until the new legislation is adopted.

The situation with Presidents and Vice-Presidents of the Supreme Adminis-
trative Court (hereinafter referred to as “SAC*) is specific where the Constitution
does not speak about appointing functionaries of SAC and the special regulation
is included in the Act No. 150/2002 Coll., the Code of Administrative Justice
(hereinafter referred to as “CAJ*), stating in section 13 that “the President and
Vice-President of the Supreme Administrative Court are appointed from among
the judges of this Court and recalled by the President of the Republic®. In relation
to the annulled section 106 (1) of the Act on Courts and Judges thus it concerns
lex specialis that remain valid further. Its application by the President (in terms
of removing functionaries of SAC) could be considered, however, as unconstitu-
tional with respect to the legal opinion of the Constitutional Court expressed in
the judgement P1. US 18/06, even if section 13 of CAJ itself was not contested
or reviewed, but as far as functionaries of SC and SAC are concerned, it is a
completely analogical situation. Thus, the above-mentioned conclusion on the
impossibility to dismiss functionaries of courts in the Czech Republic can also be
drawn for the Presidents and Vice-Presidents of SAC, even if the annulled section
106 (1) of the Act on Courts and Judges did not apply to them directly.

The basic reason of the derogatory judgement of the Constitutional Court is
the unconstitutional character of the contested provision consisting in the discre-
pancy with the principle of the independence of judicial power. The merits of

15 Judgement No. 349/2002 Coll.; Coll.n.u.US, Svazek No.26, Judgement No.78.
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the dispute are already in the concept of the state administration of courts in the
Czech Republic when the central body of the state administration of courts is the
Ministry of Justice. As the Act on Courts and Judges stipulates “bodies of the state
administration of courts are the Chief Justice and the Deputy Chief Justice of the
Supreme Court, the President and Vice-President of the Supreme Administrati-
ve Court and chief judges and deputy chief judges of high, regional and district
courts. To the extent and under the conditions stipulated by law, chairpersons of
senates, other judges and employees working in the respective courts*“!® partici-
pate in the state administration of courts, while the Ministry of Justice performs
the state administration of courts through chief judges of these courts. Therefore,
it is such a concept of the state administration of courts that was already once
classified by the Constitutional Court as unconstitutional.

While the principle of subordination is applied to the state administration ge-
nerally, i.e. the person who appoints may remove, the Constitutional Court stated
that this principle cannot be applied to the state administration of courts. As the
Constitutional Court stated in the mentioned judgement, “the principle “the per-
son who appoints may remove* cannot be applied to the relations in the context
of court administration and ... neither is it possible to construe the duality of the
legal status of a court chief judge as an civil servant of state administration, on the
one hand, and as a judge, on the other. Therefore, by means of the maxim expres-
sed in Art. 82, par. 2 of the Constitution (“A judge may not be recalled or trans-
ferred to another court against his will; exceptions, ensuing in particular from
disciplinary responsibility, shall be specified by law* — note by M.B) it is also
necessary to compare the way of recalling court chief judges, i.e. also the Chief
Justice of the Supreme Court; not only must the rules governing the removal of
judges respect the constitutional principles of the separation of powers and the
independence of the judiciary, so too must the rules for the removal of court chief
judges and deputy chief judges. Then it is not possible to accept their recalling by
an executive body just in such a manner that is assumed by the contested provi-
sion, while maintaining the above-analysed requirements at the same time. The
conclusion on the unconstitutional character of the contested provision results

16 Cf. section 119 of the Act on Courts and Judges.
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from the above-mentioned, as it constitutes thereby intervention in the guarantees
of the institutional and personnel independence of judiciary*.

The Constitutional Court further expressed its legal opinion that a functionary
of the judicial power should be recalled only when following the procedure that is
realized inside the judicial power, not by another power in the state.

As it was already stated above, in the judgement No. P1. US 7/02 the Constitu-
tional Court critically commented on the concept of state administration of courts
in the Czech Republic. Its requirements, however, were not accepted thoroughly
by the law-maker in the creation of new legislation. The Constitutional Court
insists on the fact that “the office of court chief judges and deputy chief judges as
well as that of chairpersons of court collegia, should be considered, among others,
as a career step (similarly as in the case of appointing chairpersons of senates),
and therefore they should be subject to removal otherwise than on the grounds
foreseen by law and on the basis of a decision of a court™.

Based on this judgement, it will be necessary to prepare in the Czech Republic
another model of the state administration of courts that would exclude the influen-
ce of the executive power on recalling functionaries of courts, and thus it must be
the laying down of a certain form of judicial self-administration.

2.1.2 Cancellation of the President’s decision on recalling the
Chief Justice of the Supreme Court

Satisfying the constitutional complaint of Iva Brozova, the Chief Justice of the
Supreme Court of the Czech Republic, aimed against the decision of the President
of the Republic on removing the Chief Justice of SC CR from the office of the
Chief Justice, was already only a logical consequence of the above-described de-
rogatory judgement of the Constitutional Court. If the President recalled the Chief
Justice of SC CR based on section 106 of the Act on Courts and Judges, while CC
annulled later the mentioned section as unconstitutional, then it was also forced
to cancel the decision of the President of the Republic itself with which the given
provision was applied.

In this connection, the interpretation of Art. 21, par. 4 of the Charter of Fun-
damental Rights and Basic Freedoms (hereinafter referred to as the “Charter) is
essential on which the constitutional complaint was based. Art. 21, par. 4 of the
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Charter states that “citizens shall have access, on an equal basis, to any elective
and other public office”. The removal from the office of the Chief Justice of the
Supreme Court was contested in the constitutional complaint as contradictory to
the mentioned article. As to this argumentation, the Constitutional Court stated
that “Art. 21, par. 4 of the Charter does not apply only to access to public offi-
ce within the meaning of the creation of office, but it also includes the right to
its undisturbed performance, including the right to the protection from unlawful
deprivation of this position. The participation in the public affairs administration
that is the sense of the whole Article 21 shall not mean only mere obtaining a po-
sition, but it logically lasts for the whole term of this office. So if the aim of this
Article of the Charter is to enable citizens the administration of public affairs, the
entity performing the office must also enjoy the protection from despotism of the
state that could prevent him from performance of public office. The right to public
offices itself would not have any sense if it does not also include the protection
during performance of office®.

According to the Constitutional Court, thus the termination of public office
caused by the application of an unconstitutional provision of law is intervention
into the constitutional subjective law protected by Art. 21, par 4.

Therefore, it is possible to provide this law with the constitutional protection
based on the constitutional complaint and thus cancel in the commented case the
decision of the President who has interfered with his decision as a public power
body in the mentioned constitutional law.

Above the framework of this paper subject it is necessary to add that the Con-
stitutional Court has not waited for the decision on administrative action filed at
the same time by Iva Brozova against the decision of the President of the Repub-
lic with the administrative court, though the condition for filing the constitutional
complaint is using all procedural means admitted by the legal order (i.e. also
administrative actions). One of the exceptions applied by the Constitutional Court
also here is the fact that the constitutional complaint significantly exceeds the
complainant’s own interests'’. With this procedure, however, no possibility was

17 The Constitutional Court commented on that that it did not refuse the constitutional
complaint even in spite of simultaneous filing an action in administrative judiciary,
as “uncertainty regarding the existence of administrative action as a means for the
protection of the complainant’s right cannot prejudice her. At the time of filing the
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given at the same time to administrative judiciary to comment on the problem
of review of the President’s decision in this matter (the possibility to review the
decision of the President of the Republic in administrative judiciary is a very dis-
cussed problem also in other cases'® and it has not been explored much so far).

2.1.3 Dispute over appointment of Jaroslav Bures as a justice
of the Supreme Court and then as the Deputy Chief Justice of
this Court

It follows from the above-indicated overview of events that soon after the
Chief Justice of SC CR Iva Brozova was removed from office, Jaroslav Bures
was appointed by the President for the position of justice and assigned as a jus-
tice to SC CR. As I. Brozova stated on this procedure of executive in one of her
submissions to the Constitutional Court, “the decision of the Minister of Justice
on assignment of JUDr. Jaroslav Bures to the Supreme Court and the decision
of the President of the Republic on her removing from the position of the Chief
Justice of the Supreme Court represent one unit the aim of which is a change in
the management of the Supreme Court“".

Pursuant to the Act on Courts and Judges, for assignment of a justice to SC the
Minister of Justice has to have the consent of the

constitutional complaint the issue of powers of courts in administrative judiciary was
not resolved regarding possible review of the decision of the President of the Republic
on removal the Chief Justice of the Supreme Court from office, i.e. the issue of inter-
pretation of simple law, specifically section 4 (1), letter a) of the Code of Administra-
tive Justice. The procedure of the Constitutional Court with which the mentioned fact
would not be taken into account could mean the future disabling any review of the
contested decision of the President of the Republic; in relation to the complainant it
could finally result in refusal of justice and violation of the right to the judicial protec-
tion guaranteed with the Constitution within the meaning of Art. 36 of the Chapter*.

18 Actions of judicial trainees against the President of the Republic due to not appoint-
ing to the office of judges are based on the same provision of the Chapter. Here CAS
already decided that courts are competent in administrative judiciary to review some
decisions of the President. Any further analysis would be above the framework of this
paper. On the case of judicial trainees cf. in detail: Barton, M.: As to the problems of
judicial review of the President of the Republic’s decision, in: Hopes of legal science
- Collection from the conference, Plzeii, Ale§ Cendk, 2006.

19 Cited according to Judgement P1. US 17/06.
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Statni sprava soudi v judikatui‘e Ustavniho soudu CR
Michal Barton

1. Uvodem

Téma této stati reflektuje sérii rozhodnuti Ustavniho soudu CR, ktery se musel
zabyvat problémem statni spravy soudd, tj. vztahu moci vykonné a soudni, ze-
jména s ohledem na potfebnou miru nezavislosti justice pied zdsahy moci vykon-
né. Zvlastni pozornost je vénovana nekolika rozhodnutim organt moci vykonné
(prezidenta republiky, ministra spravedlnosti, vlady), které se dotykaly funkce
predsedy Nejvyssiho soudu CR (,NS CR%), resp. mistopiedsedy tohoto soudu
a kterymi se zabyval Ustavni soud CR (,US CR*) v rozhodnutich, ktera nize
ptiblizim.

Zakladni ustavni limity statni spravy soudnictvi nastavil US CR v rozhodnuti
PL. US 7/02', kterym Ustavni soud zrugil rozséhlé pasaze zdkona ¢. 6/2002 Sb.,
o soudech a soudcich, které se tykaly mj. posuzovani odborné zptisobilosti soud-
¢l & statni spravy soudt prostiednictvim predsedi téchto soudii?. Ustavni soud
v tomto klicovém rozhodnuti shledal jako protitstavni mj. koncepci vykonu statni
spravy soudt prostiednictvim predsedt soudd a tedy slouceni role nezavislého
soudce na strang¢ jedné a ,,manazera® soudu podfizeného moci vykonné na strané
druhé v jedné osobé.

US argumentoval zejména principem délby moci a nezavislosti justice a
uvedl, ze ,,...konstatovany specificky rys a obsah soudni moci nemiize byt proto
zpochybniovan, a proto ani jeji zakladni funkce nejsou slucitelné se Zadnym zpi-
sobem infiltrace jiné statni moci...“. Jako argument byl pouzit téz ¢l. 82 odst. 3
Ustavy CR, podle kterého ,,funkce soudce neni slucitelna s funkci prezidenta

1 Nalez ¢. 349/2002 Sb.; Sb.n.u.US, Svazek ¢.26, Nalez ¢.78.

2 Napf. zruSeny § 106 odst. 1 tykajici se odvolavani pfedsedii a mistopiedsedi soudt
v tehdejsi podobé znél: ,,Pfedseda a mistopredseda soudu a predseda kolegia Nejvyssiho
soudu miize byt ze své funkce odvolan tim, kdo ho do funkce jmenoval, jestlize neplni
fadng své povinnosti. Po zruSeni tohoto ustanoveni Ustavnim soudem byla piijata
uprava podobna (viz dale pozn. €. 4).
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republiky, ¢lena Parlamentu ani s jakoukoli funkeci ve veFejné spravé. Jak dale
US uvedl, ,,princip nezavislosti soudu mé tedy v tomto sméru ... nepodminénou
povahu vyluéujici moznost ingerence vykonné moci‘.

Tato zakladni filosofie oddélenosti moci soudni a vykonné se potom promitla i
do naslednych sport o piedsednictvi, resp. mistopiedsednictvi Nejvyssiho soudu
CR. Po zminéném rozsahlém derogaénim nalezu byla piijata nova pravni Gprava
nahrazujici zrusené ustanoveni, ktera vsak zcela nerespektovala pozadavky vy-
slovené US CR. Coz se o n&kolik let pozd&ji pIné ukézalo pravé pfi nize zming-
ném sporu o predsednictvi Nejvyssiho soudu CR.

2. Spor o piedsednictvi Nejvyssiho soudu CR

2.1 Rekapitulace kli¢ovych udalosti tykajici se obsazeni
funkci predsedy a mistoprredsedy NejvysSiho soudu CR

Nejprve je potieba struéné chronologicky priblizit klicové udalosti, které se
staly pfedmétem zasadnich spor mezi moci vykonnou a moci soudni o koncepci
statni spravy soudnictvi a které se nasledné pokusim struéné ptiblizit a gloso-
vat:

— 25. 1. 2006 pozadal ministr spravedlnosti prezidenta republiky, aby odvolal
z funkce predsedkyni Nejvyssiho soudu CR Ivu Brozovou na zakladé (v té
dobé platného ustanoveni) § 106 zakona ¢. 6/2002 Sb., o soudech a soudcich,
podle kterého mohl piedsedu soudu odvolat z funkce ten, kdo jej do funkce
jmenoval* (pfedsedu NS CR jmenuje prezident republiky na zaklad& ¢l. 62
pism. f) Ustavy CR),

3 Zakon o soudech a soudcich se snazil kolizi s Ustavou vyhnout, kdyZ v § 74 odst. 3
uvadeél, ze ,,Za funkci ve verejné sprave se nepovazuje funkce predsedy a mistopiedsedy
soudu, docasné pfidéleni k ministerstvu, .... ¢lenstvi v poradnich organech minister-
stva, vlady a v organech komor Parlamentu*. Toto ustanoveni viak US téZ zrusil.

4§ 106 zakona ¢. 6/2002 Sb., o soudech a soudcich, uvade¢l v tehdy platném odst. 1,
ze ,,Pfedseda a mistoptedseda soudu muize byt ze své funkce odvolan tim, kdo ho
do funkce jmenoval, jestlize zavaznym zptisobem nebo opakované porusuje zakonem
stanovené povinnosti pii vykonu statni spravy soudt ..., pficemz dle odst. 2 ,,Funkce
uvedend v odstavci 1 zanika dnem, kdy bylo soudci doruc¢eno rozhodnuti o jeho odvo-
1ani, nebyl-li v rozhodnuti uveden den pozdgjsi*.
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[oze]

prezident republiky rozhodnutim ze dne 30. 1. 2006 (&j. KPR 966/2006) po
kontrasignaci piedsedy vlady (1. 2. 2006) predsedkyni Nejvyssiho soudu CR
Ivu BroZovou z funkce odvolal®,
ve stejny den, kdy bylo rozhodnuti prezidenta republiky piedsedkyni NS CR
dorugeno (2. 2. 2006), pozadal ministr spravedlnosti mistopiedsedu NS CR
o souhlas s pridélenim Jaroslava BureSe jako soudce k Nejvyssimu soudu
CR (souhlas s piidélenim soudce k NS CR udéluje predseda NS CRE, vzhle-
dem k odvolani predsedkyné NS CR adresoval ministr spravedlnosti zadost o
souhlas piimo mistopredsedovi NS CR),

odvolana predsedkyné NS CR podala 8. 2. 2006 Ustavnimu soudu ustavni
stiznost napadajici rozhodnuti prezidenta republiky, kterym ji odvolal
z funkce predsedkyné NS CR; spolu se stiznosti byl podan navrh na zrugeni
zminéného § 106 odst. 1 zakona o soudech a soudcich® a téZ navrh na odklad
vykonatelnosti rozhodnuti prezidenta (zaroven Iva Brozova napadla zminéné
rozhodnuti prezidenta téz navrhem na feSeni sporu o rozsah kompetenci pr-
ezidenta),
Ustavni soud druhy den (9. 2. 2006) odlozil vykonatelnost rozhodnuti prezi-
denta o odvolani Ivy Brozové z funkce’,

téhoz dne (9. 2. 2006) sdélil mistopiedseda NS CR telefonicky ministru
spravedlnosti, 7e s piidélenim Jaroslava Burese jako soudce k NS CR souhla-
si; pisemné vyjadieni souhlasu ze stany mistopiedsedy NS CR bylo ministru
spravedlnosti doruc¢eno 13. 2. 2006,

Tiskova zprava Kancelafe prezidenta republiky uvedla: ,,Prezident republiky Vaclav
Klaus se rozhodl vyhovét zadosti ministra spravedInosti ze dne 25. ledna 2006 a odvol-
al z funkce pfedsedkyni Nejvyssiho soudu Ivu Brozovou. Odvolani projednala vlada na
svém zasedani 1. tinora 2006 a kontrasignoval ho pfedseda vlady. Rozhodnuti nabyva
ucinnosti okamzikem doruceni. Pfedsedkyni Nejvyssiho soudu bude piedan jesté dnes
tj. 2. tnora 2006, http://www.hrad.cz/cms/cz/info_servis/tiskove zpravy/3203.shtml.
Podle § 70 zakona o soudech a soudcich plati, ze ,,k vykonu funkce k Nejvyssimu
soudu Ize soudce piidélit jen se souhlasem piedsedy tohoto soudu®.

Stiznost vedena pod sp. zn. IL. US 53/06.

Navrh veden pod sp. zn. P1. US 18/06.

Podle § 79 odst. 2 zékona &. 182/1993 Sb., o Ustavnim soudu, mize Ustavni soud ,,na
navrh stézovatele odlozit vykonatelnost napadeného rozhodnuti, jestlize to nebude v
rozporu s diillezitym vefejnym zajmem a jestlize by vykon rozhodnuti nebo uskute¢néni
opravnéni, pfiznaného rozhodnutim tfeti osobé, znamenal pro stézovatele nepomérné
veétsi ijmu, nez jaka pii odlozeni vykonatelnosti mtize vzniknout jinym osobam®.

124



10. 2. 2006 upozornila Iva Brozova dopisem ministra spravedlnosti, Ze

k pridéleni Jaroslava Burese k NS CR nemé jeji souhlas jakozto piedsedkyné

NS CR (sice odvolané prezidentem, ale s odlozenou vykonatelnosti tohoto

rozhodnuti Ustavnim soudem),

— dne 14. 2. 2006 prezident republiky jmenoval Jaroslava Burese soudcem'® a ro-
zhodnutim ministra spravedlnosti ze stejného dne byl Jaroslav Bures piidélen
k Nejvyssimu soudu CR,

— Iva Brozova podala 9. 3. dalsi navrh Ustavnimu soudu - navrh na zruseni ro-

zhodnuti ministra spravedInosti o pfidéleni Jaroslava Burese k NS CR formu-

lovany jako navrh na feSeni kompetenéniho sporu'!,

11. 7. 2006 rozhodl Ustavni soud o zrueni § 106 odst. 1 zakona o soudech a

soudcich, ktery umozioval odvolani predsedy soudu z funkce tim, kdo ho do

funkce jmenoval'?,

12. 9. 2006 vyhovél Ustavni soud tstavni stiznosti Ivy Brozové a zrusil ro-

zhodnuti prezidenta republiky ze dne 30. 1. 2006, kterym byla Iva Brozova

odvoléna z funkce predsedkyné NS CR (navrh na feseni sporu o rozsah kom-

petenci v téze véci Ustavni soud odmitl),

8. 11. 2006 jmenoval prezident republiky Jaroslava Burese druhym

mistopfedsedou Nejvyssiho soudu CR',

— uvedené rozhodnuti prezidenta republiky napadla (jiz Ustavnim soudem

,potvrzena®) predsedkyné Nejvyssiho soudu Iva Brozova jednak navrhem

10 Srov. tiskova sprava Kancelare prezidenta republiky http://www.hrad.cz/cms/cz/info_
servis/tiskove zpravy/3245.shtml

11 Navrh veden pod sp. zn. P1. US 17/06. A¢koli podle § 11 odst. 2 zékona o Ustavnim
soudu neni rozhodovani kompetencnich sporti ptimo vyhrazeno plénu, plénum si ro-
zhodovani mj. pravé vSech kompetenénich spord, jejichz feseni spada do ptisobnosti
Ustavniho soudu, atrahovalo (srov. nejnovéji sdéleni Ustavniho soudu ¢. 446/2006 Sb.,
dfive sdéleni Ustavniho soudu &. 14/2004 Sb.)

12 Nalez P1. US 18/06, zvetejnén pod &. 37/2007 Sb.

13 Tiskova zprava Kancelafe prezidenta republiky uvadéla: ,,Prezident republiky Va-
clav Klaus podle ¢l. 62 Ustavy dnes 8. listopadu jmenoval JUDr. Jaroslava Burese
mistopfedsedou Nejvyssiho soudu. Pro chod soudu uz neni déle tinosné, aby veskeré
ukoly pfedsedy i mistopiedsedy pfi spravé Nejvyssiho soudu vykonaval pouze jeho
stavajici mistopedseda JUDr. Pavel Kucera sam. Ke jmenovani prezident piikrocil po
projednani této véci s ministrem spravedlnosti a s predsedou vlady*, http://www.hrad.
cz/cms/cz/info_servis/tiskove zpravy/3997.shtml. K uvedenému je tieba dodat, ze 1.

Brozova byla v dané dobé v dlouhodobé pracovni neschopnosti.
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na feseni sporu o rozsah kompetenci (22. 11. 2006), jednak ustavni stiznosti
(28. 12.20006),

— 12. 12. 2006 zrusil Ustavni soud rozhodnuti ministra spravedlnosti, kterym
ministr spravedlnosti pridélil Jaroslava Burese k NS CR (zde bylo rozhodnuto
o navrhu Ivy Brozové ze dne 9. 3. — tykalo se pfidéleni Jaroslava Burese k NS
jako soudce, nikoli jesté o jeho jmenovani mistopfedsedou soudu),

— 24.1. 2007 Ustavni soud odmitl Gstavni stiznost Ivy Brozové ze dne 28. 12.
2006 ve véci jmenovani Jaroslava Burese mistoptedsedou Nejvyssiho soudu,

— dne 12. 9. 2007 rozhodl US spor o rozsah kompetenci ve véci jmenovani J.
Burese mistopfedsedou Nejvyssiho soudu (ndvrh Ivy Brozové ze dne 22. 11.
2000) a to tak, Ze rozhodnuti prezidenta republiky ze dne 8. 11. 2006, kterym
byl J. Bure§ jmenovan mistoptedsedou NS CR zrusil'“.

2.1 K jednotlivym rozhodnutim Ustavniho soudu CR

2.1.1 ZruSeni moZnosti odvolat predsedu a mistopiredsedu soudu

Klicovym rozhodnutim Ustavniho soudu, které se tykalo vztahu moci vy-
konné a moci soudni, bylo zruseni § 106 odst. 1 zdkona o soudech a soudcich,
ktery umoznoval odvolani predsedu i mistopiedsedy soudu tim, kdo ho do funk-
ce jmenoval, jestlize ,,zavaznym zpusobem nebo opakované porusuje zakonem
stanovené povinnosti pii vykonu statni spravy soudii (rozhodnuti P1. US 18/06,
&.37/2007 Sb.). Dané ustanoveni tak bylo Ustavnim soudem zruseno jiz podruhé,
nebot’ zakonodarce po prvnim nalezu US (P1. US 7/02'%), zakotvil novou dikci
§ 106 zalozenou opét na principu, ktery US zikonu ve zminéném néalezu vytkl
(tj. odvolavani predsedt soudl clenem moci vykonné).

Zde je tieba ptipomenout, ze predsedy a mistopfedsedy vrchnich, krajskych
a okresnich soudidi jmenuje ministr spravedlnosti a podle zruseného ustanoveni
je tedy mohl z funkci odvolavat. Pfedsedu Nejvyssiho soudu jmenuje dle Ustavy
i dle zakona o soudech a soudcich prezident republiky. O odvolani predsedy NS
(a samoziejmé i ostatnich piedsedii soudir) viak Ustava ml&i. Po tomto derogad-
nim nalezu US jsou piedsedové a mistopiedsedové soudii z funkci neodvolatelni
az do pfijeti nové pravni upravy.

14 Nalez PL. US 87/06.
15 Nalez ¢. 349/2002 Sb.; Sb.n.u.US, Svazek ¢.26, Nalez ¢.78.
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Specificka je situace u pfedsedti a mistopiedsedii Nejvyssiho spravniho soudu
(dale téz ,,NSS“), kde Ustava o jmenovani funkcionaitt NSS nehovoii a specialni
upravu obsahuje zakon ¢, 150/2002 Sb., soudni tad spravni (dale téz s.i.s.), ktery
v § 13 uvadi, ze ,,pfedsedu a mistoptedsedu Nejvyssiho spravniho soudu jmenuje
a odvolava z fad soudct tohoto soudu prezident republiky*. Ve vztahu ke zrusené-
mu § 106 odst. 1 zdkona o soudech a soudcich tak jde o lex specialis, ktery ziista-
va nadale v platnosti. Jeho pouziti prezidentem (ve smyslu odvolani funkcionait
NSS) by viak bylo mozno s ohledem na pravni nazor Ustavniho soudu vyjadieny
v nalezu P1. US 18/06 povazovat za protitistavni, byt samotny § 13 s.i.s. nebyl
napaden ani pfezkoumavan, ale pokud jde o funkcionate NS a NSS, jde o zcela
analogickou situaci. VySe uvedeny zavér o neodvolatelnosti funkcionait souda
v CR tak Ize uéinit i u predsedy a mistoptedsedy NSS, byt se nané zruseny § 106
odst. 1 zakona o soudech a soudcich pfimo nevztahoval.

Zékladni divod derogaéniho rozhodnuti Ustavniho soudu je protiGistavnost
napadené¢ho ustanoveni spocivajici v rozporu s principem nezavislosti moci
soudni. Jadro sporu je uz v samotné koncepci statni spravy soudt v CR, kdy
ustifednim organem statni spravy soudt je ministerstvo spravedlnosti. Jak uvadi
zakon o soudech a soudcich, ,,organy statni spravy soudil jsou pfedseda a mis-
topfedseda Nejvyssiho soudu, predseda a mistopfedseda Nejvyssiho spravniho
soudu a predsedové a mistopfedsedové vrchnich, krajskych a okresnich soudu.
V rozsahu a za podminek stanovenych zakonem se na statni spravé soudu podileji
predsedové senatu, ostatni soudci a zaméstnanci pusobici u pfislusného soudu‘'e,
pfi¢emz ministerstvo spravedInosti vykonava statni spravu soudu prostiednictvim
predsedt téchto soudt. Jde tedy o takovou koncepci statni spravy soudd, kterou
jiz jednou US oznagil za protitistavni.

Zatimco pro statni spravu obecné je uplatiiovan princip subordinace, tj. kdo
jmenuje, ten odvolava, Ustavni soud vyslovil, Ze pro statni spravu soudii tento
princip platit nemize. Jak se Ustavni soud ve zmitiovaném nalezu vyjadiil, ,,nelze
aplikovat princip ,,kdo jmenuje, odvolava“ na vztahy v ramci soudni spravy a ...
neni mozné ani konstruovat dvojakost pravniho postaveni piedsedy soudu jako
ufednika statni spravy na strané jedné a soudce na stran¢ druhé. Proto prostfednic-
tvim maximy vyjadiené v &l. 82 odst. 2 Ustavy (,, Soudce nelze proti jeho viili od-

16 Srov. § 119 zakona o soudech a soudcich.
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volat nebo prelozit k jinéemu soudu; vyjimky vyplyvajici zejména z karné odpovéd-
nosti stanovi zakon *“ — pozn. M.B) je nutno poméfovat rovnéz zpusob odvolavani
predsedt soudd, tedy i pfedsedy Nejvyssiho soudu; nejen pravni uprava zakotvu-
jici odvolavani soudct, ale i pravni uprava odvolavani predsedi a mistoptedsedi
soudll musi respektovat Gstavni principy délby moci a nezavislosti soudni moci.
Nelze potom akceptovat jejich odvolani organem moci vykonné prave tim zptiso-
bem, ktery napadené ustanoveni predpoklada, pfi sou¢asném zachovani vyse ro-
zebiranych pozadavkul. Z uvedeného vyplyva zavér o protitstavnosti napadeného
ustanoveni, nebot’ jim dochazi k zdsahu do garanci institucionalni a personalni
nezavislosti soudnictvi®.

Ustavni soud dale vyslovil pravni nazor, Ze funkcionaf moci soudni by mél
byt odvolavan pouze postupem, jenz je realizovan uvnitf moci soudni, nikoli ji-
nou moci ve state.

Jak jiz bylo vyse uvedeno, v nalezu sp. zn. P1. US 7/02 se US kriticky vyja-
dfil ke koncepci statni spravy soudi v CR. Jeho pozadavky vsak pii tvorbé nové
pravni Gpravy nebyly zakonodarcem diisledné akceptovany. Ustavni soud trva na
tom, ze ,,funkce predsedlil a mistopfedsedt soudi, jakoz i predsedd kolegii, by
méla byt, kromé jiného, povazovana za profesni postup (podobné jako je tomu
v pfipadé jmenovani pfedsedou senatu), a proto by neméli byt odvolatelni jinak,
nez pro zakonem piedvidany divod a na zékladé rozhodnuti soudu®.

Na zakladé tohoto nalezu bude nezbytné v CR piipravit jiny model statni spra-
vy soudu, ktery by vylucoval vliv moci vykonné na odvolavani funkcionaid sou-
di a musi tak jit o zakotveni urcité formy soudcovské samospravy.

2.1.2 ZruSeni rozhodnuti prezidenta o odvolani predsedkyné
Nejvyssiho soudu

Vyhovéni ustavni stiznosti predsedkyné Nejvyssiho soudu CR Ivy Brozové,
ktera smétovala proti rozhodnuti prezidenta republiky o odvolani predsedkyné
NS CR z funkce predsedkyné, bylo jiz jen logickym diisledkem vyse popsaného
derogaéniho nalezu US. Pokud prezident odvolal predsedkyni NS CR na zakladé
§ 106 zakona o soudech a soudcich, ptficemz US posléze uvedeny paragraf jako
protiustavni zrusil, byl nasledné nucen zrusit téz samotné rozhodnuti prezidenta
republiky, kterym bylo dané ustanoveni aplikovano.
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Podstatnym je v této souvislosti vyklad ¢l. 21 odst. 4 Listiny zakladnich prav
a svobod (dale téz ,Listina®), o ktery byla ustavni stiznost opiena. CI. 21 odst.
4 Listiny uvadi, ze ,,obané maji za rovnych podminek pfistup k volenym a ji-
nym vetejnym funkcim®. Odvolani z funkce predsedkyné Nejvyssiho soudu bylo
v Ustavni stiznosti napadano jako rozporné s uvedenym ¢lankem. K této argumen-
taci Ustavni soud uvedl, Ze ,,¢l. 21 odst. 4 Listiny se nevztahuje pouze na piistup
k verejné funkci ve smyslu vzniku funkce, ale zahrnuje i pravo na jeji neruseny
vykon véetné prava na ochranu pied protipravnim zbavenim této funkce. Utast
na spravé véci vefejnych, kterd je smyslem celého ¢lanku 21, se nevycerpava
pouhym ziskanim funkce, nybrz logicky trva po celu dobu vykonu této funkce.
Pokud je tedy timto ¢lankem Listiny sledovano umoznit obéaniim spravu vefej-
nych zalezitosti, musi byt subjekt vykonavajici funkci nadan rovnéz ochranou
pted libovili statu, ktera by mu mohla branit ve vykonu vefejné funkce. Samotné
pravo na piistup k vefejnym funkcim by nemélo smysl, pokud by neobsahovalo
i ochranu v prub¢hu vykonu funkce*.

Podle Ustavniho soudu je tak zanik vefejné funkce, ktery byl zpiisoben apli-
kaci protiustavniho ustanoveni zakona zasahem do ustavniho subjektivniho prava
chranéného ¢l. 21 odst. 4.

Proto je tedy mozno tomuto pravu poskytnout tustavni ochranu na zakladé
ustavni stiznosti a v komentovaném pftipadé tedy zrusit rozhodnuti prezidenta,
ktery jako organ vefejné moci do uvedeného tstavniho prava svym rozhodnutim
zasahl.

Nad ramec tématu piispévku je tieba dodat, ze Ustavni soud nevyckal na roz-
hodnuti o spravni zalobé, kterou Iva Brozova soucasn¢ podala proti rozhodnuti
prezidenta republiky ke spravnimu soudu, ackoli podminkou pro podani tstav-
ni stiznosti je vyCerpani vSech procesnich prostiedki, které pravni fad ptipousti
(tedy i spravni zaloby). Jednou z vyjimek, kterou US aplikoval i zde, je fakt, ze
ustavni stiznost podstatné piesahuje vlastni zajmy stéZovatele!”. Timto postupem

17 Ustavni soud k tomu uvedl, Ze neodmitl ustavni stiznost i pies soub&zné podani
zaloby ve spravnim soudnictvi, nebot’ ,,nejistota ohledné existence spravni zaloby
jako prostfedku k ochrané prava stézovatelky, nemtize byt k jeji tizi. V dobé podani
ustavni stiznosti nebyla vyfeSena otdzka pravomoci soudl ve spravnim soudnictvi
ohledn¢ mozného piezkumu rozhodnuti prezidenta republiky o odvolani z funkce
predsedkyné Nejvyssiho soudu, tedy otdzka vykladu jednoduchého prava, konkrétné
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vsak zaroven nebyla dana moznost spravnimu soudnictvi se k problému prezkumu
rozhodnuti prezidenta v této véci vyjadiit (moznost prezkoumavani rozhodnuti
prezidenta republiky ve spravnim soudnictvi je problémem velmi diskutovanym
i v jinych kauzach'® a dosud ptili§ neprobadanym).

2.1.3 Spor o jmenovani Jaroslava BuresSe soudcem NejvysSiho
soudu a nasledné mistopiedsedou tohoto soudu

Z vys$e naznaceného prehledu udalosti vyplyva, ze zahy poté, co byla z funkce
predsedkyn& NS CR Iva Brozova odvolana, byl prezidentem jmenovan do funkce
soudce Jaroslav Bures a piidélen jako soudce na NS CR. Jak k tomuto postupu
exekutivy uvedla v jednom ze svém podani Ustavnimu soudu I. BroZova, ,,roz-
hodnuti ministra spravedlnosti o pfidéleni JUDr. Jaroslava Burese k Nejvyssimu
soudu a rozhodnuti prezidenta republiky o jejim odvolani z funkce piedsedkyné
Nejvyssiho soudu reprezentuji jeden celek, jehoz cilem je zména v ¢ele Nejvys-
§iho soudu‘”.

Podle zakona o soudech a soudcich musi mit ministr spravedlnosti pro ptidé-
leni soudce k NS souhlas piedsedy tohoto soudu. Ministr o tento souhlas pozadal
v den, kdy byla I. Brozova odvolana z funkce a pozadal nikoli ji, nybrz misto-
predsedu tohoto soudu P. Kuceru. Pisemny souhlas mistopiedsedy vsak byl vydan
az v dobg, kdy jiz platilo pfedbézné odlozeni vykonatelnosti rozhodnuti preziden-
ta republiky o odvolani I. Brozové z funkce.

Predsedkyné NS napadla rozhodnuti ministra spravedlnosti formou kompe-
ten¢ni Zaloby, kdy se dozadovala zruseni tohoto rozhodnuti z divodu, Ze k napl-

§ 4 odst. 1 pism. a) soudniho ¥adu spravniho. Postup Ustavniho soudu, jimz by nebyla
zohlednéna uvedena skutecnost, by mohl znamenat budouci znemoznéni jakéhoko-
liv pfezkumu napadeného rozhodnuti prezidenta republiky; ve vztahu ke stézovatelce
by tak ve svém dusledku mohl vést k odepfeni spravedlnosti a poruseni ustavné
zaruc¢eného prava na soudni ochranu ve smyslu ¢l. 36 Listiny*.

18 Zaloby justi¢nich &ekatelti proti prezidentu republiky kvilli nejmenovani do funkce
soudce opirajici se o stejné ustanoveni Listiny. Zde jiz NSS rozhodl, ze soudy jsou ve
spravnim soudnictvi pfislusné néktera rozhodnuti prezidenta pfezkoumavat. Dalsi roz-
bor by byl nad ramec pfispévku. Ke kauze justicnich cekateli srov. blize Barton, M.:
K problému soudniho ptezkumu rozhodnuti prezidenta republiky, in: Nadéje pravni
védy - sbornik z konference, Plzefi, Ale§ Cengk, 2006.

19 Citovano dle nélezu P1. US 17/06.
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néni kompetence ministra spravedlnosti ptidélit soudce k NS je potieba souhlas
predsedkyné NS, ktery vSak nebyl udélen.

Ustavni soud tento navrh jako spor o rozsah kompetenci posoudil a dal na-
vrhovatelce za pravdu. Rozhodnuti ministra spravedlnosti o pfidéleni J. Burese
k NS zrusil a uvedl, ze ,,rozhodnuti ministra spravedlnosti ze dne 14. 2. 2006, ¢.j.
57/2006-PERS-S0O/6, vyzadovalo ke své platnosti souhlas predsedkyné Nejvyssi-
ho soudu, nebot’ statnim orgdnem prislusnym pridélit soudce k Nejvyssimu soudu
je ministr spravedInosti jen za souhlasu piedsedy Nejvys$siho soudu; absence sou-
hlasu &inila rozhodnuti ministra spravedlnosti rozpornym s ¢l. 2 odst. 3 Ustavy
a ¢l. 2 odst. 2 Listiny zakladnich prav a svobod®.

Dané rozhodnuti v§ak nebylo pfijato jednomysIné a nékolik soudcti® ve svych
odlisnych stanoviscich namitalo pfilisné rozsifeni pojeti kompetencnich sport,
pri¢emz se domnivali, Ze v tomto pfipad¢é o kompetencni spor nejde (je jasné, ze
kompetenci pridélit soudce ma ministr spravedInosti a ten se o ni s nikym nepie;
predseda NS si tuto kompetenci nendrokuje ani narokovat nemiize).

Vétsina soudett US se viak piiklani ke koncepci posuzovani i téch spord,
kde jde o tzv. sdilené kompetence, nikoli pouze klasické kladné ¢i zaporné spory
o kompetenci?'.

Ustavni soud tak uvedl, e ,,ministr spravedInosti je nadan paisobnosti (kompe-
tenci) svym rozhodnutim piidélit soudce k Nejvyssimu soudu. Avsak aby ministr
spravedlnosti mohl tuto kompetenci realizovat, nesmél piehlédnout, ze proces
vykonu této pravomoci a vydani jeho rozhodnuti vyzadovaly ke své perfektnosti
piedchazejici souhlas piedsedy Nejvyssiho soudu, jakozto podminky sine qua
non ve smyslu naplnéni zakonnych pozadavkl na takové ministrovo rozhodnuti
kladenych. Akt ministra spravedlnosti o pfidéleni soudce k Nejvyssimu soudu je
tak aktem se subsumpci, tedy podminénym, pfi¢emz podstatna vada eventualné
absence podminujiciho aktu ptisobi i nezhojitelnou vadu aktu findlniho*.

Vzhledem k tomu, Ze v mezidobi byl J. Bures jmenovan mistopfedsedou Nej-
vyssiho soudu, doslo ke kuriozni situaci, kdy Ustavni soud konstatoval, Ze J. Bu-

20 Odlisna stanoviska (disentujici) zaujali soudci P. Rychetsky, V. Kurka, J. Musil, J.
Nikodym.

21 Tuto koncepci jiz Ustavni soud nastinil v nilezu PL. US 14/01, & 285/2001 Sb., ve
kterém byl feSen spor, zda je ke jmenovani guvernéra CNB prezidentem republiky
potieba kontrasignace predsedy vlady.
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res nebyl platné pfidélen k Nejvyssimu soudu (funkce soudce vak nepozbyva??),
avSak podle jiného rozhodnuti prezidenta republiky byl stile mistopiedsedou
Nejvyssiho soudu.

US tak musel rozhodnout posledni spor, tedy zda byl J. Burese prezidentem
republiky platné jmenovan mistopifedsedou Nejvyssiho soudu. Dany akt prezi-
denta byl predsedkyni NS CR I. Brozovou napaden dvéma odlignymi procesnimi
prostiedky. Jednak tstavni stiznosti a jednak navrhem na feseni kompetenéniho
sporu. Ustavni stiznost byla Ustavnim soudem odmitnuta, nebot’ zde US konsta-
toval, ze stézovatelka je osobou zjevné neopravnénou (I. Brozova zde namitala
zésah do své svobody projevu tim, Ze se nemohla — jako predsedkyné NS CR —
ke jmenovani J. BureSe vyjadfit). Zde je vSak tfeba jednoznaéné odmitnuti Gstav-
ni stiznosti prisvédéit, protoze zde predsedkyné NS CR nemiize vystupovat jako
nositel zakladniho prava na svobodu projevu, nybrz svym piipadnym vyjadienim
by naopak plnila kompetenci statniho organu, ktery — v této pozici - neni aktivné
legitimovan k podéani ustavni stiznosti.

Navrh na feseni kompetenéniho sporu mezi predsedkyni NS CR a prezidentem
republiky vsak jiz Ustavni soud pfipustil, nebot’ se US opét se ptiklonil ke kon-
cepci tzv. sdilenych kompetenci zminéné vyse. Ustavni soud ve vyroku rozhod-
nuti uvedl, ze ,prezident republiky je statnim organem prislusnym k vydani roz-
hodnuti o jmenovani mistopredsedy Nejvyssiho soudu z rad soudcii pridélenych
k Nejvyssimu soudu platnym rozhodnutim ministra spravedInosti, po predchozim
souhlasu predsedy Nejvyssiho soudu*. Druhym vyrokem potom US zrusil roz-
hodnuti prezidenta republiky, kterym J. Bure$e mistoptedsedou NS CR jmenoval.
Ustavni soud vylozil Ustavu CR tak, Ze mistopfedsedou Nejvyssiho soudu miize
byt jmenovan pouze soudce tohoto soudu. Vzhledem k tomu, Ze rozhodnuti o pfi-
déleni J. Burese k NS CR jiz diive US zrusil aj. Bures tak piestal byt soudcem NS
CR, nemohl byt dle US nasledné ani jmenovan mistopiedsedou tohoto soudu.

Dané rozhodnuti vSak nebylo opét jednomyslné a stejni disentujici soudci
jako v piipadé predchozim? se opét ostie ohradili proti Siroce pojimané koncepci
kompetencéniho sporu.

22 Zde je mozno se s nadsazkou ptat, zda mize existovat soudce ,,bez portfeje®, tj. soudce
jmenovany prezidentem, ale nepfidéleny k zadnému soudu.
23 Srov. pozn. €. 20.

132



3. Zavérem

Vyse uvedené spory o predsednictvi a mistopiedsednictvi Nejvyssiho sou-
du CR a vsechna rozhodnuti Ustavniho soudu, ktera se danych sporti dotykaj,
dokladaji jasnou potiebu co nejrychlejsiho vyfeseni otazky statni spravy soudi
v CR. Bude potieba piijmout pravni Gipravu principielné odlisnou od té, ktera byla
dosud v CR praktikovana. Stavajici pravni uprava statni spravy soudd spo&iva
na principech, které¢ Ustavni soud v rozhodnuti P1. US 7/02 ozna¢il za protitstay-
ni a ¢ast zakona o soudech a soudcich zrusil. Soucasna pravni uprava nahrazujici
zrusené ¢asti vSak pozadavky na dislednéjsi oddélni moci soudni a moci vykonné
nereflektuje, o cemz svédci opétovné zruseni § 106 zakona o soudech a soudcich
(upravujici odvolavani piedsedi soudd predstavitelem moci vykonné) Ustavnim
soudem.

V Ceské republice je v nejbliz§i dobé v zajmu dodrZeni Gistavniho principu
délby moci potieba zakotvit novou pravni Upravu statni spravy soudu, ve které
bude zna¢nym zptsobem posilena autonomie moci soudni a vytvotena soudcov-
ska samosprava.

Stavajici model totiz — jak ukazaly spory o pfedsednictvi Nejvyssiho soudu
— vede spiSe k eskalaci konflikti mezi moci vykonnou a soudni. Zptisob statni
spravy soudnictvi by mél vyluCovat jakékoli (byt” hypotetické) moznosti ovliv-
néni moci soudni jakoukoli jinou moci ve staté¢ a mél tak zajistovat nezavislost
soudnictvi jako zdkladni stavebni kdmen kazdého ustavniho statu.
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Select Aspects of the Austrian
Constitutional Judiciary

Michal Malacka

1. Beginnings of a Constitutional Judiciary in Austria

YW v

1.1 The Kromériz Proposition

Of great importance for the evaluation of the origin and development of a con-
stitutional judiciary in the lands of the Austro-Hungarian monarchy, in the field of
constitutional history, is the “Kromé&fiz Proposition.”" The Imperial Council, the
first Parliament of Austria-Hungary, devised this motion during the “revolutiona-
is basically a contribution to the development of constitutional law. This attempt
at establishing “the fundamental rights of the Austrian people” also deals with the
“Constitutional Charter for the Austrian states.” It applied to Austria, Bohemia,
Moravia and Silesia.

It was not only Important that the anchoring of the fundamental rights and
freedoms in the Constitutional Charter was being prepared, but also the presump-
tion of their constitutional protection by the Supreme Imperial Court. According
to the Kromé&fiz Proposition, the person whose rights were violated could appeal
to the Supreme Imperial Court to obtain full satisfaction, most likely in the form
of damages. Here is encountered the first feature of a constitutional judiciary —
the control of the observance of fundamental rights and freedoms. The abolition
of the legal act, which violated these rights, was not yet mentioned, but the very
existence of the proposed removal of the harmful effects of such intervention was
a starting point for the emergence and development of the institution of a consti-
tutional judiciary.

Unfortunately, the Kroméfiz session of the Imperial Assembly was disbanded
and subsequently the “Constitution of March” was destroyed, which led to a dif-

1 See Walter-Mayer, Grundriss des Osterreichischen Verfassungsrechts, Wien 1992, p. 11.
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ferent legal development, culminating in the “New Year’s Eve Letters of Patent”
in 1851 and thereby leading to the introduction of neo-absolutism.

The Krométiz Proposition itself of course did not lose its importance because
the concept of the protection of fundamental rights and freedoms of citizens, as
it was presumed in this motion, through this motion entered the legal history of
Central Europe and in its way gave support to the emergence and development of
a modern constitutional judiciary.

1.2 The Institution of the Imperial Court

In spite of the disbanding of the Krom¢tiz assembly and abandoning the
optimal constitutional development, within the December Constitution of 1867,
another major step was made in the development of a constitutional judiciary. By
the Act no.143/1867, the Imperial Court was established.

This court, foreseen by the Kroméfiz Proposition, was authorized to deci-
de whether fundamental human rights and freedoms were violated. Contrary to
the presumed jurisdiction, the Imperial Court could not abolish a defective legal
regulation or another legal act. Nor was it authorized to make decisions about
compensation of the harmful effects of such a legal act.?

From these facts it might seem that the Imperial Court, equipped with limited
powers, did not contribute greatly to the protection of fundamental rights and
freedoms. The reverse is true, however, since the Imperial Court by its very exis-
tence as an institution had a positive effect on the rights of national minorities
living in the monarchy and on the protection of the citizens from unauthorized
interference by state bodies.

In its day the Imperial Court was a unique institution in Central Europe and
its importance cannot be diminished or even made doubtful.® The Imperial Court
consisted of a president and his deputy, appointed by the Emperor for a lifelong
term and of twelve members and four alternate members. The December Consti-
tution of 1867 was also valid in Bohemia, Moravia and Silesia, so that the Impe-
rial Court was entitled to decide the cases originating in the lands of the Czech
2 See Walter, Die Organisation des Verfassungsgerichtshofes in historischen

Sicht,Helltling 1971, p. 371 ff.

3 See Stourzh, Die Gleichberechtigung der Nationalitdten in der Verfassung und Verwal-

tung Osterreichs 1848—1918, Wien 1985.
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Crown. Thus it can be said that with the Imperial Court an institution came into
being in the monarchy which though not authorized to check the constitutionality
within the modern constitutional judiciary, was a sort of initial stage of the fully
developed constitutional judiciary, which as an institutionalised body originated
in continental Europe only fifty years later.

1.3 State Law Court

In addition to the Imperial Court, in the legal system of the Cis-Leitha part
of the monarchy was the institution of the State Law Court. Among its functions
was checking the activities of cabinet ministers as to their constitutionality and
legality.* Thus this institution also played a role in the development of the control
of constitutionality, but this itself is evidence of the fragmentation of this activity,
which was only removed after World War I, in the judiciary of the newly establis-
hed Austria.

2 The Development of Constitutional Courts in Austria

The break-up of the Austro-Hungarian monarchy made possible the develop-
ment of new legal conditions in each of the republics, which in Europe succeeded
the monarchy, both geographically and politically. Each successor state with its
own legislation took the road of an independent legal development but at the same
time followed in the traditions of European jurisprudence and institutions, for-
merly in existence in the monarchy. In the new Republic of Austria, which took
the road of discontinuity®, the provisional National Assembly of the Republic
of Austria established on January 15" 1919 by Act no. 48/1919 the “German-
Austrian Constitutional Court.” Initially, this court took over the jurisdiction of
the Imperial Court and on April 3 1919 also the jurisdiction of the State Law
Court.

A major step forward in the history of constitutional judiciary was the new
federal constitution (further only B-VGQG), issued on October 1% 1920 by the newly
elected constitutional assembly of February 16" 1919, which became the core of
the Austrian constitutional judiciary.

4 RGBI101/1868
5 Walter-Mayer, see above, pp. 21-23.
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The spiritual father of this constitutional charter was Hans Kelsen, a represen-
tative of the “genuine legal discipline” and friend of Professor Weyr, the spiritus
agens of the Constitution of Czechoslovakia.®

In article 137n of this constitutional document, the institution of the “Con-
stitutional Court” was laid down and adopted the position of both the protector
of fundamental rights and freedoms and protector of constitutionality before the
legislator, in accordance with article 140. The introduction of this institution in
Central Europe was an important step in the development of the constitutional
judiciary, because the concentrated and centralized Constitutional Court, autho-
rized to monitor any acts, rulings and decisions from the aspect of their constitu-
tionality, and with the additional power to remove these acts, in its independence
became a model for a constitutional judiciary in other European countries, of
course mainly after World War IL.”

2.2 The Austrian Constitutional Judiciary in the Context of the
Normative Theory and the Reiner Rechtslehre

The continental European model of a constitutional judiciary is linked both
with the idea of the genuine legal discipline of Hans Kelsen as well as with the
idea of the hierarchy of the judiciary, which originated of course within the Reiner
Rechtslehre in connection with the scholarly activity of Professor Adolf Merkl.

A. Merkl’s work brings an individual look at the law as such. He believes
that law - a normative legal act — is formed on the basis of the constitution and
subsequently is made concrete and individual by further legal acts, either nor-
mative or of an individual legal character. From this point of view, the judiciary
appears as a legal system of superordinate and subordinate legal acts, when the
subordinate acts are issued on the basis of the superordinate acts. This idea brings
us to a conclusion: If a legal system organized like this is to be binding and obje-
ctively just — not merely as a democratic set of rules, there must be an institution
to guarantee the preservation of the hierarchy and the rules set by it. In a concrete
situation it is the institution of the Constitutional Court, which however, must not

6 See Marcic, Verfassungsgerichtsbarkeit und Reine Rechtslehre, Wien 1996, pp.
56-58.
7 See Kloko&ka. Ustavni pravo kapitalistickych zemi, Praha 1969, pp. 310-311.
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appropriate the legislator’s rights, only control the preservation of constitutiona-
lity in its activity.?

3 The Constitutional Judiciary in Austria after World War 11

3.1 The Situation in Austria after World War 11

The war had greatly devastated the European continent, but also, to some
degree, corrected the direction of legal thinking in the sphere of protection of fun-
damental human rights and freedoms. This was in reaction to the lawlessness and
the violent imposition of a dictatorial regime, characterized by the brutal suppres-
sion of fundamental human rights and freedoms. After the termination of the war,
a morally devastated Europe called for a guarantee and protection of fundamental
human rights and freedoms.’

This development explains the extraordinary expansion of the concentrated
and centralized constitutional judiciary in continental Europe. J. Blahoz believes
that the experience with Fascism in Europe, mainly in Germany and Italy, led
to an abandoning of the legally positivist streams because formal criteria of the
validity of law had turned out to be completely insufficient.'

This opinion is not unsubstantiated since law in the countries, which became
the cradle of Fascism suffered considerable damage and so did its positivist inter-
pretation. It is no wonder that there was a certain return to iusnaturalism.

In Austria, where by the Declaration of Independence on April 17% 1945 the
“Republic of Austria was re-established in the spirit and sense of the 1920 consti-
tution,”""  Kelsen’s legal teaching, presented by the “Viennese school” enjoyed
a considerable boom after 1945. '? In this sense, the conception of a post-war

8 See R. Walter. Mitteleurodische Verfassungsgerichtsbarkeit und die Reine Rechtslehre.
Pravnik no. 2, vol. 1994, p. 137.

9  See Marcic. Vom Gesetzesstaat zum Richterstaat, Wien 1957, p. 24.

10 J. Blahoz. K rozvoji koncentrovaného a specializovaného tstavniho soudnictvi po 2.
svétove valce. Pravnik, No.12, vol. 1993, p. 1029.

11 Walter-Mayer. Grundriss des Osterreichischen Verfassungsrechts, 5th edition, Wien
1995, p. 26.

12 See 18.
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constitutional judiciary in Austria is different, too, because unlike in the other
continental European countries, it is mainly based on normativism.

3.1.1 Changes in Austrian Legislation

We had mentioned the tradition and links to the earlier institutions. The Aus-
trian constitutional judiciary developed without any major problems, following
the pre-war tradition. The “Provisional government” introduced the Constitution
and constitutional laws on March 5™ 1933. To this day, the contemporary legal
system of Austria has developed on this basis.!* Between May 1 1945 and De-
cember 19" 1945, the “Preliminary Constitution” was in force. The key consti-
tutional act,the B-VG, which after many amendments is still in effect, came into
force together with the provisions about the Constitutional Court on December
19" 19454,

3.1.2 The Constitutional Court of Austria

Like the Constitutional Court of the Czech Republic, the Constitutional Court
of Austria, according to heading six of B-VG is a body guaranteeing and prote-
cting the constitutional order of the Austrian Republic.

From the literal translation of the word Rechtsschutzeinrichtung, by which
the Constitutional Court is characterized,' there follows the role and function
of the body protecting law as the Constitutional Court and the Administrative
Court represent it. The legislation to be discussed here in connection with the
Constitutional Court is contained in articles 137-148 of the B-VG. Proceedings at
the Constitutional Court are defined in the law on the Constitutional Court from
1953 no. 85/1953 Sp. sb. inthe version of the later amendments (further only
V{GG) and the law on the rules of the Constitutional Court no. 202/1946
Sp. sb. (further only VfGO).

In this connection one finds the interesting problem of the protection of fun-
damental rights and freedoms, which in Austria is represented by federal consti-
tutional laws together with the European Convention on Fundamental Rights and

13 See Walter - Mayer, Grundriss des Osterreichischen Verfassungsrechts, Wien 1996, p. 31.
14 Seep. 3.
15 See 13, p. 392.
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Freedoms, which are part of the constitutional order of Austria. In my opinion,
this legislation is not identical with that of the Czech Republic, in the case of the
Charter of Fundamental Rights and Freedoms — law no. 2/1993Sb., since this
regulation is not found in Austrian legislation. Still, the Charter is not designated
as a constitutional law and its character has not been determined. !

This fact, namely that in the Austrian legal system the legislation of human
rights and freedoms is represented by a group of constitutional laws, explains the
concept of the institution “protection of law” in the sense of keeping legal norms
dealing with the problem of fundamental human rights and freedoms.

4.The Structure and Organization of the Austrian Constitutional
Court

4.1 Staff Structure

The Constitutional Court has its seat in Vienna. This institution consists, in ac-
cordance with article 147 of the B-VG and §1 of the VGG, of fourteen members,
including the president of the Constitutional Court and the vice-president. In this
connection the B-VG does not speak of judges and unlike the Czech Constituti-
onal Court it has six substitute members. This fact may be due to the character
of the function of the member of the Constitutional Court, which is regarded as a
sort of “secondary office,”"”, though its dignity does not suffer from it. Some of
the members of the Constitutional Court have the special position of a permanent
officer. They are elected from among the permanent members of the Constitutio-
nal Court, including the vice-president. The president of the Constitutional Court
cannot be a permanent officer. The term of these officers is fixed by § 2 section
1 of the VGO for three years. In accordance with § 7 section 2 of the VFGO, the
number of these officers can be raised each year, according to need.

The permanent officers should prepare each subject matter for the proceedings
at the Constitutional Court. The question is whether their role can be compared
to the role of the court reporter in accordance with § 42 z. on the Constitutional
Court or to the assistant to the judge of the Constitutional Court of the Czech

16 See A. Gerloch. Rizeni pied Ustavnim soudem. Praha, 1996. p. 10.
17 See K. Klima. Ustavni soudnictvi. Praha, 1993. p. 26.
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Republic. From the character of the function of the permanent officer and in the
fact that he is a member of the Constitutional Court it should follow that he rather
resembles the judge-reporter at the Czech Constitutional Court. Of course, he is
appointed for a particular case only and does not fulfil his role all the time, as is
the case of the permanent officers of the Constitutional Court.

The members of the Constitutional Court are appointed, like the judges of
the Czech Constitutional Court, in accordance with article 147 of the B-VG by
the Federal President. The President, vice-president and six more members are
appointed after the Federal Government’s proposal. The candidates are selected
from administrative staff, university professors and, last but not least, judges'®.
The three additional members and two substitutes are appointed after a proposal
made by the National Council. Finally the remaining three members and one sub-
stitute are appointed after the Federal Council’s motion.

This procedure based on legislature reminds us of the Czechoslovak legislati-
on for proposals to appoint judges of the constitutional court, a tradition that has
since been abandoned.

The present Austrian legislation also differs from the earlier legislation, which
required filing in three copies the proposals made by the National Council and
the Federal Council. That is eighteen proposals for the post of a member of the
Constitutional Court and nine copies for the post of a substitute, from which the
President will select. In 1994 this form of “triple” proposals was abolished, which
strengthened the trend to a politically biased selection of the members of the Con-
stitutional Court. The Federal President can reject the proposals, in accordance
with §11 of the VGG, but he cannot select from several candidates.

The condition for performing the office of a member of the Constitutional
Court is, in accordance with article 147of the B-VG, a degree in Law or state
Studies. With this condition is linked another one, namely holding for at least ten
years a position, which requires such an education. Still another condition is not
being a member of the Federal Government, state government, national or federal
councils. Interestingly, this barrier cannot be removed by resigning the manda-
te before the office in the representative body expires. Further, members of the
Constitutional Court cannot be members of any political party. These protective

18 p. 393

141



measures are to ensure non-partisanship in court decisions. Besides, the Presi-
dent or the Vice President can execute their office only if they had not been in the
above-mentioned posts for at least four years prior to their appointment.

Among the organizational requirements is the “federative” aspect, namely
that three members and two substitutes should not have their permanent residen-
ce in the federal capital, Vienna, and, on the other hand, that the President and the
Vice President, at least two permanent officers and two substitutes should have
permanent residence in Vienna. In my opinion, this requirement does not concern
the federative aspect, it rather aims at permanently secured functioning of the
Constitutional Court.

Before they enter office, the members of the Constitutional Court take a
pledge. Several more duties are connected with this office, for instance the prohi-
bition to be simultaneously in two posts and to keep positions irreconcilable with
the office of a member of the Constitutional Court. Breaking this prohibition is
punished by removal from the office.

The members are also obliged to take part in the sessions of the Constitutional
Court whenever they receive invitations. This duty is connected with the nature
of the office of the member of the Constitutional Court, including the obligation
to preserve in one’s conduct the dignity of the Constitutional Court. § 10 section
1¢ of the VIGG imposes the duty of confidentiality on the members of the Con-
stitutional Court.

The post of a member of the Constitutional Court becomes defunct with the
member’s death, his final and conclusive sentencing or his disqualification be-
cause of having another office. So far Czech and Austria legislations are very
similar. Austria is different from the Czech legislation in the removal from offi-
ce because of three successive unexcused absences from the proceedings at the
Constitutional Court. This sanction is a coercive measure aimed at guaranteeing
the full functioning of the Constitutional Court. Another reason for removal from
office is conduct incompatible with the position of a member and the dignity of
the Constitutional Court, or removal from office for reasons of health and one’s
duties to a full extent. These measures are relatively identical with those in Czech
legislation.
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4.2 The Organization and Function of the Constitutional Court

The organization of the Constitutional Court is almost identical with that of
the Czech Constitutional Court. Its running and control are, in accordance with §
3 of the V{GO, in the authority of the President of the court. When he is busy, he
is substituted by the Vice President. When both are occupied, the leading position
in Vienna is taken over by the eldest member of the Constitutional Court who is
present in Vienna.

When such a situation goes on too long, the Federal Chancellor must be infor-
med. His is an important place in the administrative matters of the Constitutional
Court and this fact is also often criticized.” In these matters the Federal Chancel-
lor is superior to the President and in practice he often takes over the role of the
Federal President, President of the Constitutional Court and its Vice President,
which is often regarded as excessive jurisdiction and as interference by a repre-
sentative of the executive in the interior matters of the Constitutional Court.

The executive body of the Constitutional Court is, in accordance with § 6
section 1 of the VIGG, as in the Constitutional Court of the Czech Republic, the
plenary session of the members, chaired by the President of the Constitutional
Court. In practice we meet the “small senate” and with it a different legislation.
This senate is formed when only eight members of the Constitutional Court who
have the quorum are present; it is laid down by § 7 section 2 of the VfGG, and
the jurisdiction of the “small senate” is practically derived from it . There are also
situations when it is possible to act and make decisions with only four voting
members present. This happens in cases of a formal rejection of the hearing of a
constitutional complaint, rejection of a petition due to formal insufficiency, and
discontinuation of the proceedings due to withdrawal of a petition.

Deciding about a case in this narrowed form is possible, in accordance with
article 137 of the B-VG, only in matters of proprietary rights or jurisdiction con-
flicts between courts and state administration bodies, in accordance with article
138 of the B-VG, in matters of rejection of the complaint when a right or a legally
protected interest, in accordance with § 19 section 4 of the VIGG, was not distur-
bed. The decision about the complaint can be issued on the basis of the preceding
sufficient legal interpretation. These “reduced” groups resemble senates in the

19 See T. Ohlinger, Verfassungsrecht -2. Uberarbeitete und erweiterte Auflage, WUV 1995.
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Constitutional Court of the Czech Republic. Naturally, they are not established
for permanent use and are not further classified in hierarchy as it is in the senate
of the Constitutional Court of the Czech Republic.

The proceedings, voting and deliberations in all these bodies are held in ca-
mera. This fact is relatively important — in the Czech Constitutional Court, the
proceedings are public and a fine up to 100,000 crowns and exclusion of the
public can be imposed. The exclusion of the public at the Constitutional Court is
most probably based on the nature of the deliberation and the voting of the mem-
bers of the Constitutional Court.

5. Proceedings at the Austrian Constitutional Court - General
Legislation

The Constitutional Act on the Constitutional Court (further only VIGG) con-
tains, in agreement with the Czech legislation, many general procedural provisi-
ons for proceedings at the Constitutional Court. It is provision §§15 to 36 of the
V{GG. This general legislation was supplemented by several provisions of the
above act on the organization of the Constitutional Court (further only VfGO). In
this paper, the general provisions are not given more space.

6. Special Types of Proceedings at the Constitutional Court

Each type of the proceedings according to the jurisdiction of the Constitutio-
nal Court is completely included in the B-VG. These are articles 137-145, 126a,
148e, 148f and 148i of the B-VG. Since it is a relatively wide range of competen-
ces, they should not be put together in one subchapter; they will be discussed in
each analysis of special types of proceedings at the Constitutional Court.

6.1 Proceedings in the Matter of Defining Jurisdiction of Federal
and State Bodies

This type of proceedings at the Constitutional Court belongs to the group of
proceedings about jurisdictional dispute. Due to the different jurisdictions of Aus-
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tria, this form of proceedings is more extensive than in the Constitutional Court
of the Czech Republic. In accordance with article 138 section 2 of the B-VG, the
Constitutional Court is authorized to decide about the jurisdiction of federal or
state organs over issuing legal acts or performing juridical acts. Entitled to file a
petition for commencement of the proceedings are the federal or state govern-
ments. The object of the proceedings in this case is a petition for an act or regu-
lation. Since the petitions are admissible only before the passing of the contested
law or regulation, this is a case of preventive control®.

Thus in this case it is a normative control a priori. The Constitutional Court,
of course, is not authorized to check the constitutionality of legal regulations,
it can only decide about the jurisdiction or, rather, about the competence for is-
suing it.?! The ruling of the Constitutional Court must be formulated in the legal
provision of the statutory form and then published by the Federal Chancellery in
the Federal Collection of Laws of Austria. Thereupon, this provision receives the
status of an authentic interpretation of the federal constitutional law?? and thereby
the constitutional character. From this fact then follows the interchangeability of
such a provision and also the binding effect for the Constitutional Court itself.

6.2 The Proceedings in the Defining of Jurisdiction of the
“Rechnungshof”

In accordance with article 126a of the B-VG, the Constitutional Court rules
on matters of disagreement of opinion existing between the institution called der
Rechnungshof (further only RH), which in the system of federal bodies is entitled
to check the management of federal bodies, state bodies, associations, communi-
ties, and other legal subjects.? The litigation is about different views of the extent
of competences and powers of RH.

These controversies are decided by the Constitutional Court at the suggestion
of the federal or state governments or by the RH itself. In accordance with § 36a

20 See E. Wagnerova. Ustavni soudnictvi. Praha: Linde, 1996. p.- 77.
21 Ruling of the Constitutional Court no. 101/95

22 Ruling of the Constitutional Court no. 23/93

23 Ruling of the Constitutional Court no. 110/94

145



section 2 of the VGG, the deadline for the petition is one year from the beginning
of the controversies and disagreements.

The controversies settled by Constitutional Court mostly originate when the
subject liable to RH control denies its competence, does not admit the control or
when RH refuses to carry out the control. When the ruling of the Constitutional
Court admits the competence of the RH to carry out the control, it simultaneously
determines the duty of the legal subject to enable the control. In accordance with
article 126a of the B-VG, the execution of the ruling belongs to a regular court.

6.3 Proceedings in the Matter of the Jurisdiction of the
Volksanwaltschaft

In accordance with article 148f of the B-VG, the Constitutional Court has
the power to decide in the disputes of the institution called the Volksanwaltshaft
or “the people’s representation” in a free translation (further only VA), in pro-
fessional terminology the ombudsman, federal government, state government or
federal ministry. The disputes subject to the Constitutional Court mostly concern
different interpretations of the VA jurisdiction. The petition can be made by the
VA and by federal and state governments. For this type of proceedings at the Con-
stitutional Court thereby holds, in accordance with § 36g of the VGG, the ruling
about disputes on RH jurisdiction.

6.4 The Control of Orders and Laws

In accordance with articles 139 and 140 of the B-VG, the Constitutional Court
is authorized to decide in matters of unlawful rulings and the unconstitutionality
of laws. This area of responsibility forms a special category of administrative ju-
diciary because the Administrative Court is only authorized to monitor individual
administrative acts. From the political and legal aspects, the responsibility of the
Constitutional Court is of vital importance in the decisions about abolishing some
acts in accordance with article 140 of the B-VG. In some opinions, this power
is the core of constitutional judiciary®* and is characteristic of the “Kelsenian”
model of constitutional judiciary. The Constitutional Court has the power to rule
on the unconstitutionality of laws and orders, but is not entitled to control them in

24 See T. Ohlinger, Verfassungsrecht 2. iiberarbeitete und erweiterte Auflage, WUV Wien 1995.
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other respects. When it finds a legal order to be unconstitutional, it will abolish it
with the erga omnes effect. In this connection the Constitutional Court is referred
to as a “negative legislator.”?

In the control of the constitutionality, two categories can be distinguished:
concrete and abstract controls. The abstract normative control is involved in the
case of the control of an issued regulation referring to a legal problem to which it
should be applied in the future. The concrete normative control refers to a legal
norm applied in a particular legal dispute. A special case is the Individualantrag
or an individual petition, when instead of the application of the legal norm there is
an immediate interest in the examination of a particular legal norm. Proceedings
in matters of normative control usually commence from official duty or after a

particular petition.

6.4.1 Justification for a Petition to Commence the Proceedings

In the case of a normative control of an order in accordance with article 139
section 1 of the B-VG in the matter of abstract control, the federal government is
entitled to commence the proceedings about regulations issued by the state office,
state government about decisions of the federal office, the VA and similar insti-
tutions of the federal states, in accordance with articles 148 e) and 148i) of the
B-VG, the federal ministry of finance in accordance with § 10 of the F-VG. The
same holds for communities appealing against an order issued by a superior body.
In matters of concrete normative control, authorized for petitions are all courts,
the Constitutional Court by virtue of office, independent administrative senates
in each federal land, and those immediately concerned — the Individualantrag,
referred to above.

In proceedings in which the control of constitutionality of legal norms proce-
eds in accordance with article 140 section 1 of the B-VG, in the case of abstract
normative control it is the federal government, which is authorized to commence
proceedings of federal laws, and the state governments of state laws. Also one
third of the National Council or the Federal Council in relation to federal laws,
and one third of the members of the state assembly in relation to a land law, if it
is admitted by the state constitution.

25 Ruling of the Constitutional Court no. 9547/1982
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In the case of concrete normative control, the Administrative Court, the Sup-
reme Court, each court of second instance, independent administrative senate of
the state, the Constitutional Court deciding from official duty, and those subjects
that are immediately concerned in the subject-matter, by means of an individual
petition, are entitled to make the petition.

Courts and independent administrative senates, when in doubt about the ap-
plication of the legal norm, are due to propose the commencement of the proce-
edings but can issue only those decisions that cannot be influenced by the ruling
of the Constitutional Court, do not settle the matter with final validity and must
be performed without delay.

6.4.2 Normative Control of Orders.

In this case orders, that is, general legal acts of the federal or state authority
are subject to oversight. These terms must be interpreted as a functional, not an
organizational designation,? from which there follows the contestability of all le-
gal regulations of communities, self-governing institutions and other institutions
at the Constitutional Court. The extent of normative control consists in the control
of accordance with the text of laws and constitutional laws. Involved is the mate-
rial and legal aspect of the order in time relation with the performed control.

6.4.3 Monitoring and Oversight of the Constitutionality of
Laws

Subject to this control are federal and state laws as well as federal and state
constitutional laws. The issue of whether federal and state constitutional legislati-
on, which usually are not published in the form of laws is subject to this control,
is also still controversial.?’ In accordance with article 89 section 3 and article 140
section 4 of the B-VG, laws that are no longer valid are also subject to control.
The extent of normative control is determined by the federal constitutional law,
in the case of the control of state laws also by the state constitutional law, and of
course the B-VG framework.

26 Ruling of the Constitutional Court no. 3055/1956, 4027/1961
27 See Walter-Mayer, p. 405.
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Essentially, constitutionality in time relation is controlled by the rulings of the
Constitutional Court. It is different when the procedures imposed for the legisla-
tive process were disturbed. In this case it would be time relation with the issuing
of the attacked norm. In this context, the issue of time relation is controversial if
competences for issuing the legal norm were exceeded. Legal practice inclines
toward time relation with the proceedings at the Constitutional Court.

6.4.4 The Presumption of Prajudizialitit

The presumption of control proceedings by official duty or after the court or
an independent administrative senate proposed the commencement of the proce-
edings is the “prejudiciality” for the control of a normative legal act. It is under-
stood under this term that the Constitutional Court, law court or an independent
administrative senate are to apply a controversial legal norm in order to solve a
legal problem. In cases of petitions made by a law court or an independent ad-
ministrative senate, presumption of applicability of the controversial legal norm
is sufficient, as a stimulus for the petition.28 The presumption of “prejudiciality”
must be given during the whole period of the control proceedings. When it ceases
during the proceedings, it will lead to the termination of the proceedings.?

6.4.5 Object of the Considered Subject Matter

The Constitutional Court in the control proceedings examines the constituti-
onality of the legal norms only to the extent specified in the petition for the com-
mencement of the proceedings. Objections against the given legal norm, made in
the petition and in accordance with § 57 and 62 of the VGG, determine the object
of examination from the aspect of the constitutionality of the legal norm, that is
they practically lead to an examination of their legitimacy. If later proceedings
reveal the non-legitimacy of such objections, the petition is rejected even when
the contested legal norm was defective for other reasons. Such a decision does
not prevent making a new petition.”” The abolishment of the contested norm will,
however, prevent making a new petition to commence the proceedings because of

28 Walter-Mayer, p. 420.
29 See T.Ohlinger, Chapter 2.3.3.1
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its non-constitutionality.’*® No less important is the fact that the petitioner can at-
tack any constitutional defect in the legal norm, regardless of whether this defect
is substantial in the proceedings in which he is a participant.’!

For these reasons it is also necessary for the petitioner to say precisely in
what, in his opinion, the non-constitutionality or illegality of the norm consists.
Also he should specify his petition and thus determine the extent of control of the
constitutionality

6.4.6 Individual Petition for Commencement of Proceedings

Actively legitimised in this case, in accordance with articles 139 section 1
and 140 section 1, is the person believing that due to the existence of the legal
norm his or her rights and freedoms were violated, even without the presumption
of the existence of a court decision or an order issued by another state body, to
which this norm was applied. These two presumptions follow from these facts.
The contested norm negatively interferes with the legal sphere of the petitioner,
who is unable to change the situation. If a way exists, it is irrelevant what chance
of success this legal way is given by the petitioner.

In the first case, the Constitutional Court examines the consequences of the
existence of the legal norm or the petitioner‘s legal sphere. In the second case, the
aggrieved person cannot defend himself with administrative procedures, which
in practice means complaints in accordance with article 144 of the B-VG, or at
the stimulus of the court, which applied the norm in the court proceedings.

6.4.7 Elements of the Petition for Commencement of
Proceedings

The petition to commence proceedings in the matter of normative control must
contain a reference to article 139 or 140 of the B-VG, petition for abolition of a
defective legal norm or order or their parts. Everything must be in a precise and
concrete form, and evidence and legal justification must be provided. If it is an
individual petition for commencement of proceedings, evidence is needed about

30 Ruling of the Constitutional Court no. 8806/1980, 11.632/1988
31 Ruling of the Constitutional Court no. 12.811/1991, no. 8647/1979
32 Ruling of the Constitutional Court no. 9167/1981, 10.456/1985
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the immediate threat to the legal sphere of the petitioner and the non-availability
of another legal way.

6.4.7 Parties to the Proceedings

The parties in the proceedings in the matter of normative control are the pe-
titioner in the proceedings, if the petition is made by a court or an independent
administrative senate, also the parties in the original proceedings. In the case of
the control of the legality and constitutionality of the ruling, party in the procee-
dings is also the office which issued this order, and with it the highest federal or
state administrative office, in accordance with § 58 of the VfGG. In the case of
the control of the constitutionality of the laws, other parties in the proceedings are
land or federal governments, which, in accordance with § 63 of the VGG, are
called to “defend” the contested law.

6.4.8 The Ruling of the Constitutional Court

The Constitutional Court’s ruling will abolish the contested legal norm or or-
der even when it is no longer valid or it will reject the petition and declare that the
contested norm is in accordance with law or constitutional law and the B-VG. The
Constitutional Court will abolish the contested norm or order to the extent propo-
sed by the petitioner. In some cases it can abolish the regulation or norm to the full
extent. These are the cases referred to in article 139 section 3 and 140 section 3 of
the B-VG. In the case of the law it is a case of non-competence of the legislative
body for such a legal normative act or unconstitutionality of the legislature. This
complex abolition of the legal norm is possible only when this decision is not
made at the expense of some of the parties to the proceedings.

6.4.9 Consequences of the Constitutional Court’s Ruling

The ruling of the Constitutional Court comes into force by its publica-
tion in accordance with article 139 sections 5 and article 140 section 5 with the
effect ex nunc, unless the Constitutional Court sets a date for coming into force
or the retrospective effect.® In orders this date is a maximum of six months, in
laws a maximum of eighteen months. The ruling comes into effect with the ex-

33 Ruling of the Constitutional Court no. 12.883/1991, 13.179/1992, 8605/1979
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piration of the date. Until the expiration of the date, the contested norm remains
applicable in all particular cases prior to the decision of the defective nature of
the legal norm, except in the proceedings which stimulated the commencement of
the proceedings at the Constitutional Court, and proceedings to which this norm
could be applied, starting with the day of the opening of the proceedings at the
Constitutional Court.

6.5 Oversight of the Constitutionality of State Treaties

The concept of state treaties, in accordance with article 140a of the B-VG as
well as other B-VG regulations, should be seen in the sense of all national and
legal treaties.>* The object of the proceedings in this case is the illegality of state
treaties and those treaties which in accordance with article 50 of the B-VG are
subject to ratification, and treaties in accordance with article 16 of the B-VG, the
unconstitutionality of which can be due either to the procedures at their creation
or to their content. The unconstitutionality of state treaties can also be due to
their clash with another state treaty, which concerns or changes the constitutional
norm. In this case, the Constitutional Court cannot abolish a defective treaty or it
can only declare it unlawful — illegal or unconstitutional. This declaration results
in the impossibility of the application of the defective treaty by the relevant bo-
dies. For issues of validity and effectiveness of such a ruling, the provision of the
preceding type of proceedings holds. Only the date in this case is different. The
Constitutional Court can give a maximum date of two years for treaties ratified in
parliaments, and a maximum of one year in the rest of the cases.

6.6 Proceedings in the Matter of the control of Vereinbarungen

The Constitutional Court, in accordance with article 15a of the B -V G, has
the following jurisdiction in relation to the agreements. In accordance with article
138a of the B-VG it finds out whether there is a particular agreement between
federal states, that is, whether it originated legally and whether the obligations
following from this agreement were fulfilled. They mostly consist in the issuing
of laws or administrative acts.

The Constitutional Court is authorized to decide when its jurisdiction is di-
rectly defined in the agreement between the federal states.

34 Ruling of the Constitutional Court no. 9321/1982, 11.874/1988
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6.7 Proceedings in the Matter of the Control of Norms Re-
peatedly put into Effect

The Constitutional Court rules, in accordance with article 139a of the B-VG,
about the justification of the renewal of the validity of the legal norm if it lost it
earlier. The object of the control is the justification of the body for renewing the
validity. In relation to federal laws this is modified in article 49a of the B-VG.
All courts are authorized to make a petition, in the case of federal administra-
tive regulations it is the state government, the opposite is also true, and also a
private person in the case of an individual petition. The form of the proceedings
corresponds in the case of the control of the ruling in accordance with article 139
sections 2 to 6 of the B-VG.

6.8 Oversight of Elections as a Jurisdiction of the Constitution-
al Court

In accordance with article 141 of the B-VG, the Constitutional Court rules
in the matter of contested election results or a loss of mandates in the elections.
In practice there have been very important proceedings involving election con-
trol. When there are doubts about the legality of the elections, the elections of
the Federal President, elections to the National Council, Federal Council, State
Assembly, community board and other community bodies can be contested. The
same holds for elections to the European Parliament, state governments and ele-
ctions to legally permitted councils. Actively authorized to make the petition are
groups of voters who submitted an electoral petition for a candidate (independent,
in this case) through their representatives or a candidate who claims to have been
wrongfully prevented from eligibility. In the matter of the verification of the ele-
ctions to the state government and to community bodies, one tenth of the mem-
bers of the body, of course at least two, are entitled to make the petition.’> The
petition for the opening of the proceedings should declare the election trivial and
should be properly justified. The date for making the petition is four weeks since
the end of the elections or since the delivery of the ruling issued during the ele-
ctions. The object of the proceedings is verification of the illegality referred to in
the petition, in the sense of an illegal action or decision of the electoral organs as
well as the unconstitutionality of the norm applied by these bodies to this election.

35 Ruling of the Constitutional Court no. 11.282/1987
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The Constitutional Court in accordance with § 70 section 2 VfGG in its ruling
declares the election of the person who lost the eligibility trivial or confirms its
election and cancels the election of other candidates, elected because the original
candidate was unlawfully deprived of eligibility. The elections will of course be
cancelled only when the violation of law had a proved effect on their result.

6.9 Proceedings in the Matter of Contesting the Result of the
Volksbegehren, Volksabstimmung and Volksbefragung

The Constitutional Court decides, in accordance with the law on the Volks-
begehren, Volksabstimmung and Volksbefragung, about the contested results of
a popular vote, referendum, plebiscite. In accordance with these legal norms, au-
thorized to make a petition in the matter of the V-begehren is the representative of
the V-begehrens or four members of the National Council or the state assembly,
in accordance with § 18 of the V- begehren. In the matter of the V-abstimmung
and the V-befragung, a group of one hundred to five hundred voters, always ac-
cording to the electoral district, in accordance with § 14 section of the law on the
V-abstimmung.

6.10 Proceedings in the Matter of Action against State Bodies
—the Staatsgerichtsbarkeit

n accordance with article 142 of the B-VG, the Constitutional Court rules
concerning actions by which state bodies are held constitutionally responsible
for intentional violation of law-protected interests. Within the federal executive
power, the Federal President can be held responsible for violation of the Federal
Constitution on the basis of a resolution of the Federal Assembly. This resoluti-
on, in accordance with article 68 section 3 of the B-VG, can be adopted when at
least one half of the members of the Federal Council and the same percentage of
the National Council are present. At least two thirds of the votes are needed for
the resolution to be adopted. Members of the Federal Government and bodies on
the same level of responsibility can also be held responsible for breaking the law
when a resolution is passed by the National Council and other bodies and their
members, in accordance with article 142 B-VG.
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6.11 Proceedings in the Matter of a Constitutional Complaint
against the Decision of an Administrative Body —the Sonderver-
waltungsgerichtsbarkeit

Jurisdiction in accordance with article 144 of the B-VG, with two thousand
proceedings per year, is one of the most important jurisdictions of the Constitu-
tional Court. Its importance is mainly due to the fact that it enables the Constitu-
tional Court, on the basis of the petitions made, to collect objections against the
legal grounds of the decisions made by administrative bodies and thus oblige the
administrative bodies to interpret the legal norms in the constitutional way.*

6
.11.1 The Object of the Proceedings

Under the term decision of an administrative body is to be understood any
decisions made in this subject matter by the administrative body with which the
origin of the individual legal relation is bound. The term decision should in this
context be interpreted in the sense of Act no. 471/1995 Sp. sb. about general
administrative proceedings.”’

6.11.2 Conditions for Filing a Complaint

Only the final decision of an administrative body can be contested by a com-
plaint filed with the Constitutional Court. This means that there is no remedial
measure against such a decision. According to the ruling of the Constitutional
Court it is not a decision in the last instance when the party is guaranteed the legal
claim of application at a control body for the abolition of the decision, and when
the body whose decision is being contested is bound by the legal opinion of this
control body. 3*

Only that person, who believes that the decision violates the constitutionally
guaranteed rights or that for this decision an unlawful legal norm was used, which
violated the complainant’s rights guaranteed by law, is entitled to submit a com-
plaint. To make a complaint, a mere presumption of the violation of the rights is
sufficient. In the complaint it is not necessary to enumerate each right violated by
the decision. The Constitutional Court itself will check the extent of the violations

36 Ruling of the Constitutional Court of 14 June 1994/n0.846/1991
37 Ruling 11.190/1986
38 See Walter-Mayer, p. 427
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of the complainant’s rights. For this reason the complainant’s error as to the type
of the violated rights is irrelevant. When, however, it is a complaint about the
application of an unlawful legal norm, its precise specification is needed because
the Constitutional Court will check only the norm specified in the complaint.*

6.11.3 Time Limit for Filing a Complaint and its Elements

The complaint must be filed within six weeks after the delivery of the contes-
ted verdict, in accordance with § 82 section 1 of the VfGG. The complaint can
be filed even when in the proceedings involving several parties the decision is
delivered to one party earlier and the complainant has enough information about
its form even though he belongs to a different party.

The petition must contain reference to no. 144 of the B-VG, designation of
what the complainant demands, the description of the factual condition, the petiti-
on to abolish the contested ruling. Next are required the date of the delivery of the
defective decision and the petition for covering the expenses of the proceedings.
Possibly, the complaint contains a petition to refer it to the Administrative Court.

6.11.4 The Ruling of the Constitutional Court

The Constitutional Court decides about the abolition of the ruling, the return
of the complaint because of its formal deficiency, or its rejection due to non-
existence of reasons given by the complainant if there is no hope for success in
the matter or when presumably the contested issue will not be solved or when
the proper institution is the Administrative Court, in accordance with article 144
section 2 of the B-VG. The Constitutional Court can also transfer the complaint to
the Administrative Court or decide about the matter as a case of normative control
in accordance with provision of article 144 section 3 of the B-VG.

6.7 Institution of the Grundrechtsbeswerde

The constitutional complaint, described in the preceding chapter, is not iden-
tical with the constitutional complaint at the Constitutional Court of the Czech
Republic. Through the constitutional complaint, the complainant, in accordance
with article 144 of the B-VG, can turn to the Constitutional Court only in matters

39 Ruling of the Constitutional Court no. 12.721/1991

156



of decision by state administration bodies but not in matters of rulings by the Con-
stitutional Court. Courts are not subject to control by the Constitutional Court.
The violation of fundamental rights and freedoms thus must be settled by reme-
dial measures, which are available in court proceedings. There is also the possibi-
lity of contesting the ruling at the Committee for Human Rights in Strasbourg.

The system of Austrian constitutional law comprises the institution of the
Grundrechtsbeschwerde. This complaint about the violation of fundamental hu-
man rights and freedoms refers only to the right of personal freedom in the sense
of the B-VG and article 5 of the Commission for Human Rights. Those who be-
lieve that through a criminal measure or decision their right was violated can file
a complaint with the Supreme Court instead of the Constitutional Court, which
makes this complaint a measure of a special nature and specific form.

In practice, this complaint is mostly used in cases of unlawful detention pen-
ding trial. It does not apply, however, to the service of a sentence of imprison-
ment. The pre-requisite for its filing is the exhaustion of remedies in common
proceedings.

7 Conclusion

Constitutional legislation as an institution of control of the observance of fun-
damental human rights and freedoms, the constitutionality of legal norms, and
the legislative and executive powers, definitely plays a not negligible role in Eu-
ropean democracies.

The importance of the court institutions discussed in this paper is, in my opi-
nion, supreme in the hierarchy of state bodies.

The Constitutional Court of Austria is a concentrated and specialized body,
which was established on the basis of a valid legal theory and in a suitable time
context. During the historical development of these courts, due to social changes
and the development of the state organization, various changes in organization
and structure took place. The legislation of the Constitutional Court of the Repub-
lic of Austria, because of its longer and more stable existence, is, in my opinion,
more extensive and detailed but this is so at the expense of these qualitative signs,
less clear than the legislation of the Constitutional Court of the Czech Republic.
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The differences arising for these reasons are of course not so significant as to
see them as different institutions. The legislation of the Constitutional Court is
more extensive and in some respects different from the legislation of the Czech
Republic, e.g., in the style of proceedings in constitutional complaints or procee-
dings in the matter of oversight of results of popular voting at the Constitutional
Court of Austria. Substantially, both decisions of the Constitutional Courts of the
Czech Republic and Austria are based on nearly identical principles and in their
structure and organization are very close. The extent of the legislation concerning
the Austrian Constitutional Court follows from the different arrangement of legal
and state systems and from the existence of a greater number of state bodies and
institutions, resulting from this arrangement.
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Vybrané aspekty rakouského ustavniho soudnictvi

Michal Malacka
1. Poéatky ustavniho soudnictvi v Rakousku
1.1 Kromérizsky navrh

Velky vyznam pro historické posouzeni vyvoje a vzniku tistavniho soudnictvi
v zemich Rakouskouherské monarchie ma v oblasti ustavnépravnich déjin tzv.
,Krométizsky navrh*!. Rigska rada, prvni rakouskouhersky parlament se k to-
muto navrhu dopracovala na krométizském ,,revoluénim® snému v roce 1849.
Krométizsky navrh je ve své podstaté ptinosem pro rozvoj ustavniho prava hned
z n€kolika divodu. Jednalo se o pokus zavedeni ,,zakladnich prav rakouského
lidu“ a pojednava také o ,,Ustavni listing pro rakouské staty*.Tato mé&la platit
pro Rakousy, Cechy , Moravu i Slezsko.

Vyznamné bylo nejen zakotveni zakladnich prav a svobod v chystané tstavni
listing, ale také predpoklad jejich tstavni ochrany a to prostfednictvim Nejvys-
§iho fisského soudu. Podle Kroméfizského navrhu se ten, jehoZ prava by byla
porusena, mohl dovolavat u Nejvyssiho fiSského soudu plného zadostiu€inéni,
nejspise ve form¢ nahrady skody. Zde se setkdvame jiz z prvnim rysem ustavniho
soudnictvi - kontrolou dodrzovani zékladnich prav a svobod. Zruseni pravniho
aktu, ktery takovato prava porusoval sice jesté nebylo zminovano, ale samotna
existence navrhované moznosti odstranéni skodlivych nasledkt takového zasahu
byla dobrym vychozim bodem pro vznik a rozvoj instituce Gstavniho soudnictvi.

Bohuzel doslo k rozehnani krométizského zasedani fisského snému a k né-
slednému oktrojovani ,,Bieznové Gstavy®, coz vedlo k odlisnému pravnimu vyvo-
ji, jez vyvrcholil ,,Silvestrovskym patentem* v roce 1851 a prostiednictvim né¢hoz
k zavedeni neoabsolutizmu.

Samotny Kroméfizsky navrh ovSem nezistal bez vyznamu, nebot’ pojem
ochrany zakladnich prav a svobod obc¢ana ve formé timto navrhem piedpoklada-
né, byl prostfednictvim tohoto navrhu vyraznym zptsobem uveden do pravnich

1 Srov. Walter-Mayer. Grundris des Osterreichischen Verfassungsrechts. Wien, 1992. s. 11.
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déjin stiedni Evropy a svym zptisobem podpofil vznik a vyvoj moderniho tstav-
niho soudnictvi.

1.2 Instituce Ri¥ského soudu

I pfes rozehnani Kroméfizského snému a negativni odklon od optimalniho
ustavnépravniho vyvoje byl v roce 1867 v ramci Prosincové tstavy ucinén dalsi
vyznamny krok v rozvoji ustavniho soudnictvi. Zakonem ¢.143/1867 t. z. byl
ustaven Rigsky soud.

Tato soudni instituce, pfedvidand zminénym Kroméfizskym navrhem, byla
opravnéna rozhodovat o tom, zda byla porusena zakladni liska prava a svobody.
V rozporu s predpokladanymi kompetencemi nemohl Rigsky soud zrusit vadny
pravni ptedpis ¢i jiny pravni akt. Nebyl opravnén ani k rozhodnuti o naprave
Skodlivych dusledki takového pravniho aktu.?

Z uvedenych daji by se mohlo zdat, Ze Rissky soud vybaveny omezenym
mnozstvim pravomoci, nepfispél ptilis k ochrané zékladnich prav a svobod. Opak
je pravdou, jelikoz Rigsky soud jako instituce piisobil pozitivné v oblasti prav na-
rodnostnich mensin Zijicich v monarchii a v oblasti ochrany ob¢ana pied neoprav-
nénymi zasahy ze strany organt statni spravy jiz jen svou samotnou existenci.

Rigsky soud byl ve své dobé ojedinélou instituci ve stfedoevropském prostoru
a proto nelze jeho vyznam zmen3ovat &i zpochybiovat.? Rissky soud se skladal
z prezidenta a jeho zastupce, které jmenoval cisaf na dozivotni funk¢ni obdobi,
dale z dvanacti ¢lent a ctyf nahradnikd. Prosincova tistava z roku 1867 byla plat-
né i pro Cechy, Moravu a Slezsko v disledku ¢ehoz byl tissky soud opravnén
rozhodovat i o pfipadech,jez mély sviij ptivod v zemich koruny ¢eské. Miizeme
tedy Fici, ze zfizenim Ri§ského soudniho dvora vznikla v monarchii instituce,
ktera sice nebyla opravnéna ke kontrole ustavnosti v mezich dne$niho tstavniho
soudnictvi, ale byla jakymsi pfedstupném pln¢ rozvinutého ustavniho soudnictvi,
které jako institucionalizovany organ vzniklo v kontinentalni Evropé az o padesat
let pozdéji.

2 Viz Walter. Die Organisation des Verfassungsgerichtshofes in historischen
Sicht,Helltling, 1971. s. 371 a nasl.

3 K tomu Stourzh. Die Gleichberechtigung der Nationalititen in der Verfassung und
Verwaltung Osterreichs 1848-1918. Wien, 1985.
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1.3 Statni soudni dvuar

Vedle Risského soudu existovala v pravnim fadu piedlitavské ¢asti monarchie
instituce Statniho soudniho dvora. Mezi ulohy tohoto soudniho dvora nalezelo
provétovani ¢innosti ministrti vlady z hlediska jeji astavnosti a zdkonnosti.* Tato
instituce sehrala tedy také roli v rozvoji kontroly ustavnosti, ale sama jako takova
je svédectvim o roztiisténosti této Cinnosti, jez byla odstranéna az po prvni svéto-
vé valce a to v pravnim fadu nové v zniklého Rakouska.

2. Vznik ustavnich soudi v Rakousku

Rozpadem Rakousko-uherské monarchie byl umoznén proces vzniku novych
pravnich fadu v jednotlivych nastupnickych republikach, které se objevuji jako
jedny z nastupcti monarchie na evropské geograficko-politické scéné. Jednotlivé
nastupnické staty s vlastni normotvorbou, nastupuji cestu samostatného pravniho
vyvoje, nicméné navazuji na tradice evropské pravni védy a instituci existuji-
cich jiz v monarchii. V nov¢ vzniklé rakouské republice, ktera nastoupila ces-
tu diskontinuity® ustavilo provizorni Narodni shromazdéni republiky Rakousko
25. 1. 1919 ,Némeckorakousky tstavni soud“ zdkonem ¢.48/1919 t. s. Tento
Gistavni soud pievzal z po¢atku kompetence Risského soudu a 3. dubna 1919 také
pravomoci Statniho soudniho dvora.

Podstatnym krokem kupfedu v historii ustavniho soudnictvi byla nova spol-
kova ustava (dale jen B-VG), kterou vydalo 1.10.1920 nové zvolené konstitu¢ni
shromazdéni z 16.2.1919, jez se stala jadrem rakouského ustavniho prava.

Duchovnim otcem této ustavni listiny byl Hans Kelsen, predstavitel ,,ryzi
nauky pravni“ a piitel prof. Weyra, duchovniho tviirce ustavy Ceskoslovenska.t

V ¢lanku 137n tohoto tstavniho dokumentu byla zakotvena instituce ,Ustav-
niho soudniho dvora®, ktery zaujima postaveni nejen ochrance zakladnich prav a
svobod, ale také ochrance ustavnosti pied zakonodarcem dle ¢lanku 140. Ve stied-
ni Evrop¢ doslo zavedenim této instituce k vyznamnému kroku v rozvoji ustav-
niho soudnictvi, nebot’ koncetrovany a centralizovany ustavni soud, opravnény k

4 RGBI1101/1868
5 Walter-Mayer, viz vyse, s. 21-23
6 Viz Marcic. Verfassungsgerichtsbarkeit und Reine Rechtslehre. Wien, 1996. s. 56-58.
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prezkoumavani zakont, natizeni a rozhodnuti z hlediska jejich Gstavnosti spolu
s opravnénim tyto akty odstranovat se ve své nezavislosti stal vzorem pro tstavni
soudnictvi dalSich evropskych statli, ovSem pievazné v obdobi po druhé svétové
valce.

2.2. Rakouské ustavni soudnictvi v prostfedi normativni teorie
a Reiner Rechtslehre

Kontinentaln¢ evropsky model ustavniho soudnictvi neni spjat s ¢istou mys-
lenkou ryzi nauky pravni Hanse Kelsena, ale také s myslenkou stupniovitosti prav-
niho fadu, jez vznikla ov§em v ramci Reiner Rechtslehre v souvislosti s védeckou
¢innosti prof. Adolfa Merkla.

A. Merkl pfinasi prostiednictvim své prace osobity pohled na zakon jako ta-
kovy. Zéakon - normativni pravni akt - je dle Merkla tvofen na zakladé tstavy
a nasledn¢ konkretizovan a individualizovan dal$imi pravnimi akty, normativni ¢i
individualn€ pravni povahy. Za tohoto stanoviska se jevi pravni fad jako soustava
nadfizenych a podiizenych pravnich akti, pti¢emz ty podfizené jsou vydavany
na zaklad¢ téch nadfizenych. Na zaklad¢ této myslenky se dostdvame k tomuto
zaveéru. Pokud ma byt takto organizovany pravni fad zavaznym a objektivné spra-
vedlivym - nejen demokratickym souborem pravidel, musi existovat instituce, jez
by zarucovala udrzovani dané hierarchie a ji danych mezi. V konkrétni situaci
tedy instituce Gstavniho soudu, ktera si ovsem nesmi osvojovat prava zakonodar-
ce, ale jen kontrolu nad zachovavanim ustavnosti v jeho ¢innosti.?

3. Ustavni soudnictvi v Rakousku po IL. svétové valce

3.1 Situace v Rakousku po II. svétové valce.

Po ukonceni valecného konfliktu, kteryzto evropsky kontinent nejen do znac-
né miry zdevastoval, ale poopravil také do jisté miry smér pravniho mysleni
v oblasti ochrany zéakladnich lidskych prav a svobod, v reakci na praktikovani

7 K tomu Kloko¢ka. Ustavni pravo kapitalistickych zemi. Praha, 1969. s. 310-311.
8 Viz R. Walter. Mitteleurodische Verfassungsgerichtsbarkeit und die Reine Rechtslehre.
Pravnik, €. 2, ro¢. 1994.s. 137.
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bezpravi a nasilné vnucovani diktatorského rezimu, jehoz privodnimi znaky bylo
také surové potirani zakladnich prav a svobod, vola moralné ponic¢ena Evropa
po zaruce a ochrané zakladnich lidskych prav a svobod.’

Vzhledem k tomuto vyvoji je snadno vysvétlitelny neobycejny rozmach kon-
centrovaného a centralizovaného Ustavniho soudnictvi v kontinentalni Evropé.
Podle J. Blahoze vedly zkusenosti s faSizmem v Evropé, prevazné v Némecku
a v Italii k odklonu od pravné pozitivistickych smért, jelikoz formalni kritéria
platnosti prava se ukazala byt naprosto nedostate¢nymi.'°

Tento ndzor neni jisté neopodstatnény, jelikoz pravo ve statech, které se staly
kolébkou fasizmu, utrpélo zna¢né ujmy a s nim i jeho pozitivistické pojimani.
Nelze se tedy divit jistému navratu k iusnaturalismu.

V Rakousku, kter¢ bylo na zaklad¢ Prohlaseni o nezavislosti z 27. dubna 1945
znovuustaveno ,,republikou Rakousko v duchu a smyslu tstavy z roku 1920°!"
dosahovalo po roce 1945 zna¢ného rozmachu Kelsenovo pravnévédecké uceni,
prezentované tzv.“Videnskou $kolou®. 'V tomto sméru je také odlisna koncepce
povalecného rakouského tstavniho soudnictvi, které prevazné vychazi, na rozdil
od ostatnich kontinentalné evropskych statd, z normativismu.

3.1.1 Rakouska legislativni uprava

obdobich. Rakouské ustavni soudnictvi navazalo bez vétsich obtizi na predvalec-
nou tradici. Takzvana ,,provizorni vlada“ nastolila stavni fad v podob¢ ustavy
a ustavnich zékont k datu 5. 3.1933. Na tomto zéklad¢ se dodnes odviji pravni
fad Rakouska'®. V ¢ase od 1. 5. 1945 do 19. 12. 1945 byla v platnosti ,,Pfedbézna
ustava“. Kmenovy ustavni zakon - B-VG, ktery je po mnohych novelach platny

9 Viz Marcic. Vom Gesetzesstaat zum Richterstaat. Wien, 1957. s. 24.

10 J. Blahoz, K rozvoji koncentrovaného a specializovaného tstavniho soudnictvi po 2.
svétoveé valce. Pravnik, ¢.12, ro¢. 1993, s. 1029.

11 Walter-Mayer. Grundris des Osterreichischen Verfassungsrechts. 5. vydani. Wien,
1995. s. 26.

12 Viz 18.

13 K tomu Walter — Mayer. Grundriss des Osterreichischen Verfussungsrecht-rechts.
Wien, 1996. s. 31.
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doposud, vstoupil v platnost spolu s ustanovenimi o Ustavnim soudnim dvoru
19.12.1945™,

3.1.2 Ustavni soudni dviir Rakouska

Stejné jako Ustavni soud Ceské republiky je i Ustavni soudni dviir Rakouska
podle hlavy Sesté B-VG organem garantujicim a ochrafnujicim ustavni poradek
Rakouské republiky.

Z doslovného piekladu slova ,,Rechtsschutzeinrichtung®, jimz je Ustavni
soudni dvir charakterizovan'®,vyplyva uloha a funkce organu ochranujiciho pra-
vo, jez Ustavni soudni dvir spolu se Spravnim soudnim dvorem piedstavuji. Prav-
ni Gprava, kterou se budeme v souvislosti s Ustavnim soudnim dvorem zabyvat,
je obsazena v ¢lancich 137-148 B-VG. Rizeni pred Ustavnim soudnim dvorem je
upraveno v zakoné o Ustavnim soudnim dvoru z roku 1953 &. 85/1953 Sp. sb.
ve znéni pozd¢jsich novel (dale jen VIGG) a zdkona o jednacim potfadku
Ustavniho soudniho dvora ¢.202/1946 Sp. sb. (dale jen VfGO).

V této souvislosti se jevi zajimavou problematika ochrany zakladnich prav
a svobod, ktera je v Rakousku reprezentovana spolkovymi Gstavnimi zakony spo-
lIu s Evropskou konvenci zakladnich lidskych prav, jez jsou soucasti ustavniho
poradku Rakouska. Nejedna se zde dle mého nazoru o shodnou pravni Gpravu
s Ceskou republikou v ptipadé Listiny zékladnich prav a svobod - z.¢.2/1993Sb.,
jelikoz se takovyto predpis v rakouském pravnim fadu nevyskytuje. Navic Listina
neni ozna¢ovana jako ustavni zakon a jeji povaha nebyla stanovena'®.

Tato skutecnost, tedy konkrétn¢ fakt, ze pravni uprava lidskych prav a svobod
je v rakouském pravnim fadu predstavovana skupinou ustavnich zakond, vysvét-
luje pojem institutu ,,ochrany prava®“ ve smyslu dodrzovani pravnich norem, ob-
sahujicich a fesicich problematiku zékladnich lidskych prav a svobod.

14 Vizs.3
15 Viz 13, s. 392.
16 K tomu A. Gerloch. Rizeni pired Ustavnim soudem. Praha, 1996. s. 10.
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4. Struktura a organizace rakouského Ustavniho soudniho dvora
4.1 SloZeni personalni

Ustavni soudni dviir ma své sidlo ve Vidni. Tato soudni instituce se sklada
dle ¢lanku 147 B-VG a §1 VGG ze ¢étrnacti Elent véetnd prezidenta Ustavniho
soudniho dvora a viceprezidenta. B-VG nehovoii v této souvislosti o soudcich
a na rozdil od &eského Ustavniho soudu nalezi k Ustavnimu soudnimu dvoru $est
nahradnich &lentl. Tento fakt prameni nejspise z povahy funkce ¢lena Ustavniho
soudniho dvora, ktera je povazovana za jakysi ,,vedlejsi urad“!’, i kdyz na své
véaznosti tim neztraci. Ze ¢lent Ustavniho soudniho dvora maji néktefi zvlastni
postaveni stalého referenta. Tito jsou voleni ze stalych &lenti Ustavniho soudniho
dvora véetné viceprezidenta. Stalym referentem nemtize byt prezident Ustavniho
soudniho dvora. Funk¢ni obdobi téchto referentl je stanoveno dle § 2 odst.1
V{GO na tfi roky. Podle § 7 odst. 2. VGO miize byt dle potieby kazdorocné pocet
téchto referentd zvysen.

Ukolem stalych referentd je piiprava jednotlivych véci k projednani pred
Ustavnim soudnim dvorem. Otazkou je, zda piirovnat funkci ¢lena referenta
k funkci soudce zpravodaje podle § 42 z. o Ustavnim soudu ¢&i asistenta soudce
Ustavniho soudu Ceské republiky. Z povahy funkce stalého referenta a vzhledem
k tomu, ze se jedna o ¢leny ustavniho soudniho dvora by vyplyvalo pfirovnani
spise k funkci soudce zpravodaje u &eského Ustavniho soudu, ktery je oviem
soudcem zpravodajem ustanoven vZdy pro uréitou véc a neplni tuto Glohu stale,
jak je tomu u stalych referentti Ustavniho soudniho dvora.

Clenové Ustavniho soudniho dvora jsou stejné jako soudci Geského Ustavni-
ho soudu jmenovani do funkce dle ¢lanku 147 B-VG spolkovym prezidentem.
Prezident, viceprezident a dalSich Sest clenti jsou jmenovani na navrh spolkové
vlady. Vybér navrhovanych kandidatl ma byt zaméfen na fady spravnich uredni-
ku,univerzitnich profesorti a v neposledni fad¢ soudct'®. Dalsi tii ¢lenové a dva
nahradnici jsou jmenovani na navrh Nérodni rady. V neposledni fad¢ jsou navrho-
vani zbyvajici tfi clenové a jeden nahradnik a to prostfednictvim navrhu Spolkové
rady.

17 Viz K. Klima. Ustavni soudnictvi. Praha, 1993. s. 26.
18 s.393.
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Takto legislativné upraveny postup pfipomind Ceskoslovenskou zikonnou
upravu navrhovani prvorepublikovych tstavnich soudct, od jejiz tradice bylo
upusténo.
vy, podle niz bylo pozadovano ptelozeni navrhi od Narodni rady a Spolkové rady
v trojim provedeni. Tedy osmnact navrhii na funkci ¢lena Ustavniho soudniho
dvora a devét na funkci nahradnika,ze kterych mohl prezident volit. V roce 1994
byla tato uprava ,,trojitych* navrhi zrusena, ¢imz doslo k posileni politizujici ten-
dence vybéru ¢lenti Ustavniho soudniho dvora. Spolkovy prezident ma sice pravo
odmitnout navrhy dle §11V{GG, moznost vybéru z vice kandidati mu ovSem
nepiislusi.

Podminkou pro vykon funkce ¢lena Ustavniho soudniho dvora je dle ¢lanku
147 B-VG ukonceni pravnického ¢i statovédeckého studia. S touto podminkou
souvisi podminka vykonu povolani povolani,pro néz je takovéto vzdélani nezbyt-
né po dobu nejméné desiti let. Dalsi podminkou pro vykon funkce je absence
Clenstvi ve spolkové vlade, v zemskych vladach ¢i v Narodni nebo Spolkové radé.
Je zajimavé, Ze tato piekazka nemuze byt odstranéna vzdanim se mandatu pred
ukonéenim funkce v zastupitelském sboru. Clenové Ustavniho soudniho dvora
nemohou byt dale ¢leny politické strany. Tato ochranna opatieni pro posileni ne-
strannosti rozhodovani jsou stupniovana podminkou ,za které prezident a vice-
prezident mohou vykonavat své funkce pouze za predpokladu,ze vyse uvedené
postaveni v zastupitelskych sborech nezastavali po dobu nejméné ¢tyt let pred
jejich jmenovanim.

K organizaéné¢ funkcionalnim pozadavkiim nalezi i tzv.“federativni“aspekt.
Tento spociva v pozadavku, aby tii clenové a dva nahradnici méli své trvalé byd-
1i§t€ mimo spolkové hlavni mésto Viden a zaroven prezident a viceprezident, nej-
mén¢ dva stali referenti a dva nahradni ¢lenové musi mit naopak trvalé bydliste
ve Vidni. Timto pozadavkem neni podle mého sledovan vyse zminény federativni
aspekt, ale spise trvale zaru¢ené fungovani Ustavniho soudniho dvora.

Pied vstupem do funkce skladaji ¢lenové Ustavniho soudniho dvora slib.
S nastupem do této funkce jsou ovSem spojeny u jiné povinnosti, mezi néz nalezi
zékaz vykonu funkci a povolani neslu¢itelnych s funkci ¢lena Ustavniho soudni-
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ho dvora. V pfipad¢ poruseni tohoto zakazu nasleduje sankce v podobé¢ zbaveni
funkce.

Clenové jsou déle povinni tiéastnit se zasedani Ustavniho soudniho dvora na
zakladé pozvanek jim zaslanych. Tato povinnost souvisi s charakterem funkce
¢lena Ustavniho soudniho dvora a fadi se k ni povinnost svym chovanim zarugit
véaznost a postaveni Ustavniho soudniho dvora. Z § 10 odst.1c VGG vyplyva
pro &leny Ustavniho soudniho dvora povinnost ml&enlivosti.

Funkce ¢lena Ustavniho spolkového soudu zanika smrti ¢lena. V dasledku
pravomocného odsuzujiciho rozsudku, v disledku zbaveni funkce pro nesluci-
telnost s jinou funkci. Potud se setkavame s velmi podobnou pravni upravou, od-
li$na od Ceské pravni Gipravy je uprava zbaveni funkce pro tfi po sob¢ nasledujici
neomluvené absence na jednani Ustavniho soudniho dvora. Touto sankeci piistou-
pil zakonodarce k donucovacimu opatieni, jimz sledoval opét zaruéeni funkénosti
Ustavniho soudniho dvora. Divodem pro zbaveni funkce je dale chovani neod-
povidajici postaveni ¢lena a vaznosti Ustavniho soudniho dvora,ale také odejmuti
funkce z diivodu zdravotni ¢i fyzické nezpusobilosti, diky niz by tuto nemohl
vykonavat v plném rozsahu.Tato uprava jak jiz opét pomérné shodna s ¢eskou
pravni tipravou.

4.2 Organizac¢né funkéni usporadani Ustavniho soudniho dvora.

Z hlediska organizaéniho a funkéniho je organizace Ustavniho soudniho dvo-
ra pomérné shodna s organizaci Geského Ustavniho soudu. Rizeni a dohled nad
ginnosti Ustavniho soudniho dvora naleZi dle § 3 VGO prezidentovi. V pripadé
jeho zaneprazdnénosti zastupuje prezidenta viceprezident. Mlze ovSem nastat
i situace,kdy je zaneprazdnén i viceprezident. V takovém piipadé piebira vedouci
postaveni ve Vidni pfitomny nejstarsi ¢len ustavniho soudniho dvora.

Pokud takovato situace trva pfili§ dlouho,je nutné seznamit se stavajicim sta-
vem spolkového kancléfe. Spolkovy kanclét zaujima vyznamné postaveni ve vé-
cech spravy Ustavniho soudniho dvora, coz byva v praxi také &asto kritizovano'®.
Spolkovy kancléf je ve vécech spravy Ustavniho soudniho dvora nadfazeny pre-
zidentovi a v praxi ¢asto ptejima ulohu nalezejici spolkovému prezidentovi,prezi-
19 Viz T. Ohlinger. Verfassungsrecht-2. Uberarbeitete und erweiterte Auflage. WUV,

1995.

168



dentovi Ustavniho soudniho dvora a jeho viceprezidentovi, coz byva povazovano
za piekratovani pravomoci a vméSovani se do vnitinich zéleZitosti Ustavniho
soudniho dvora ze strany piedstavitele vykonné moci.

Vykonnym organem Ustavniho soudniho dvora je dle § 6 odst.] VGG stejng
jako u Ustavniho soudu ¢eské republiky ze viech ¢lenti sestavené plénum pod ve-
denim prezidenta Ustavniho soudniho dvora. V praxi se setkavame s takzvanym
»malym senatem* a snim i s rozdilnou pravni Gpravou. Tento senat vznika tehdy,
pokud je ptitomna pouze usnaseni schopna vétsina osmi &lent Ustavniho soudni-
ho dvora, zakotvena v § 7 odst. 2 VIGG, od niz je v praxi odvozovana piislusnost
,»malého senatu. V praxi se dale vyskytuji situace, ve kterych je mozné jednat
a rozhodovat za piitomnosti jen ¢tyf hlasujicich. Tato moznost je dana pro pii-
pad,Ze se jedna o formalni o zamitnuti projednavani Ustavni stiznosti, zamitnuti
navrhi z divodu formalnich nedostatkti ¢i zastaveni fizeni z divodu zpétvzeti
navrhu.

Rozhodovat ve véci v tomto zizeném uskupeni je dle ¢lanku 137 B-VG moz-
né jen ve vécech majetkove pravnich narokd, v pripadé kompetencnich konfliktl
mezi soudy a organy statni spravy dle ¢lanku 138 B-VG, ve véci zamitnuti stiz-
nosti v pfipad¢,ze nebylo poruseno pravo a pravem chranéné zajmy dle § 19 odst.
4. VIGG. Rozhodnuti o stiznosti, jez mize byt vydano na zakladé¢ pfedchazejiciho
dostate¢ného pravniho vykladu. Tato ,,zaZena uskupeni jsou podobna senatim
u Ustavniho soudu Ceské republiky.Nejsou oviem sestavovany nastalo a nejsou
hierarchicky dale ¢lenény tak jak je tomu u senatti Ustavniho soudu Ceské repub-
liky.

Jednani a hlasovani v§ech organizacnich uskupeni je stejné jako porada téchto
organi nevetejné. Tato skuteénost je pomérné vyznamna pro srovnani s ¢eskym
Ustavnim soudem,kde je jednani vefejné,s moznosti ulozeni poradkové poku-
ty do vySe sto tisic korun ¢eskych a vylouceni vefejnosti.Nevetejnost jednani
u ustavniho soudniho dvora prameni nejspise z charakteru zptisobu porady a hla-
sovani ¢lentit Ustavniho soudniho dvora.
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5. Rizeni pred rakouskym Ustavnim soudnim dvorem-obecna
pravni uprava.

Ustavni zakon o Ustavnim soudnim dvoru (dale jen VfGG) obsahuje shodné
s Ceskou pravni upravou fadu vieobecnych procesnich ustanoveni pro fizeni pred
Ustavnim soudnim dvorem. Jedna se o ustanoveni §§15 az 36 VGG. Tato obecna
pravni Gprava je doplnéna nékterymi ustanovenimi vyse zminéného zakona o or-
ganizaci Ustavniho soudniho dvora (dale jen VfGO).V této praci neni vieobec-
nym ustanovenim vénovan Sirsi prostor.

6. Zvlastni typy Fizeni u Ustavniho soudniho dvora

Jednotlivé druhy tizeni dle kompetenci Ustavniho soudniho dvora jsou kom-
pletné zahrnuty v B-VG. Jedna se o ¢lanky 137-145, 126a, 148e, 148f a 148i
B-VG. Jelikoz se jedna o pomérné rozsahlou skalu kompetenci, neni vhodné tyto
shrnovat do komplexné do jedné podkapitoly a tudiz bude jejich ptehled uspora-
dan v jednotlivych pojednanich o zvlastnich druzich fizeni u Ustavniho soudniho
dvora.

6.1 Rizeni ve véci stanoveni kompetenci spolkovych a zemskych
organu

Tento typ Fizeni pred Ustavnim soudnim dvorem nalezi do skupiny fizeni
ve kterych jsou feseny kompetencni spory.Vzhledem k odlisnému statopravnimu
uspotadani Rakouska je tato forma fizeni rozséhlejsi nez je tomu u Ustavniho
soudu Ceské republiky. Podle ¢lanku 138 odst.2 B-VG je Ustavni soudni dvir
opravnén rozhodovat o piislusnosti spolkovych ¢i zemskych organt k vydani
pravniho aktu ¢i u¢inéni pravniho tkonu. Opravnéna k podani navrhu na zaha-
jeni fizeni tohoto druhu je spolkovéa nebo zemska vlada. Pfedmétem fizeni je v
tomto piipadé navrh zakona ¢i nafizeni. Vzhledem k tomu,ze navrhy na zahajeni
fizeni jsou piipustné pouze do vydani napadeného zékona ¢i nafizeni,jedna se zde
o kontrolu preventivni povahy?.

20 Viz E. Wagnerova. Ustavni soudnictvi. Praha: Linde, 1996. s. 77.

170



V tomto piipadé se zde tedy jedna o normativni kontrolu a priori. Ustavnimu
soudnimu dvoru ovSem nenalezi kontrola ustavnosti pravnich predpist,ale jen
rozhodnuti o kompetenci ¢i 1épe feceno prislusnosti k jejich vydavani.?! Nalez
Ustavniho soudniho dvora musi byt formulovan do pravniho ustanoveni zakonné
formy, které je poté vyhlaseno spolkovym kancléfem ve Spolkové sbirce zakont.
Tomuto ustanoveni je poté pfiznana povaha autentické interpretace spolkového
ustavniho prava®a tim padem také istavni charakter.Z tohoto faktu tedy vyplyva
zmeénitelnost takového ustanoveni prostiednictvim tstavniho zakona a také za-
vaznost pro samotny Ustavni soudni dvir.

6.2. Rizeni ve véci stanoveni kopetenci ,,des Rechnungshofes*.

Podle ustanoveni &lanku 126a B-VG rozhoduje Ustavni soudni dviir ve vécech
nazorovych neshod mezi instituci zvanou ,,der Rechnungshof™ (dale jen RH), jez
je v soustaveé spolkovych organti opravnéna provérovat hospodateni spolkovych
organt, jednotlivych zemskych organt,spolkl a spolecenstvi a jinych pravnich
subjektd, a vy$e jmenovanymi subjekty.>*Jedna se o spory ve véci odlisnych na-
zort na rozsah kompetenci a opravnéni RH.

V piipadé takovychto nézorovych rozpori rozhoduje Ustavni soudni dvir
na navrh spolkové ¢i zemské vlady nebo samotného RH. Navrh je dle § 36a odst.2
VGG nutno podat nejpozdéji do jednoho roku od vzniku nazorovych rozport
a nesouladu.

Spory, o kterych Ustavni soudni dviir rozhoduje, vznikaji vét$inou pokud sub-
jekt podléhajici kontrole RH popfe jeho kompetentnost, kontrolu nepfipusti, ale
také pokud se RH vzpira kontrolu provést. Pokud Ustavni soudni dvir ve svém
rozhodnuti pfizna kompetentnost RH k provedeni kontroly, stanovi tim zaroven
povinnost pravnimu subjektu tuto kontrolu umoznit.Podle ¢lanku 126a B-VG na-
lezi vykon rozhodnuti fadnému soudu.

21 Nalez Ustavniho soudu ¢. 101/95
22 K tomu nalez Ustavniho soudu ¢&. 23/93
23 Viznalez Ustavniho soudu &. 110/94
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6.3 Rizeni ve véci pFislunosti ,,der Volksanwaltschaft*

Ustavnimu soudnimu dvoru piislusi podle &lanku 148f B-VG rozhodovat
ve vécech sport instituce zvané ,.die Volksanwaltshaft™, ve volném piekladu
tedy lidového zastupitelstvi(dale jen VA), v odborné terminologii ombudsmana,
a spolkovou vladou, zemskou vladou ¢i spolkovym ministerstvem. Spory, kte-
ré piislusi rozhodovat Ustavnimu soudnimu dvoru vznikaji ohledné rozlisnych
nazord na vyklad zdkonnych kompetenci VA. Navrh jsou opravnény podat VA,
spolkové vlada,zemska vlada.Pro tento druh ¥izeni pfed Ustavnim soudnim dvo-
rem plati podle § 36g VGG ustanoveni o fizeni v rozporech o kompetenci RH.

6.4 Kontrola narizeni a zakonu

Podle ¢lankt 139 a 140 B-VG je Gstavni soudni dviir povolan k rozhodovani
v otazkach nezakonnosti natizeni a netistavnosti zakontl. Tato kompetence vytvaii
specificky druh spravniho soudnictvi, vzhledem k tomu, ze Spravni soudni dvur je
opravnén jen ke kontrole individualnich spravnich akti. Z politického a pravniho
hlediska ma eminentni vyznam kompetence Ustavniho soudniho dvora rozhodovat
o zruSeni zakonti podle ¢lanku 140 B-VG.Tato kompetence je podle nékterych na-
zorl jadrem ustavniho soudnictvi’*a je charakteristicka pro ,,Kelsenovsky“ model
Gistavniho soudnictvi.Ustavni soudni dviir je povolan k rozhodovani o netistavnosti
zakonU a nafizeni,jina jejich kontrola mu nepfislusi. Pokud shleda pravni predpis
jako neustavni, pak jej zrusi s u¢inkem erga omnes. V této souvislosti se hovoii
o Ustavnim soudnim dvoru jako o ,,negativnim zakonodarci®.

Kontrolu Gstavnosti rozeznavame ve dvou formach. Jedna se o konkrétni kon-
trolu a kontrolu abstraktni.O abstraktni normativni kontrolu se jedna v ptipadé
kontroly vydaného piedpisu,tykajiciho se urc¢ité pravni problematiky na niz ma
byt v budoucnu aplikovan.O konkrétni normativni kontrolu jde tehdy, pokud se
jedna o kontrolu pravni normy aplikované v konkrétnim pravnim sporu. Zvlast-
nim pfipadem je tzv. ,,Individualantrag® ¢ili individualni navrh, kdy na misto apli-
kace pravni normy ptichazi v ivahu bezprostfedni zajem na kontrole ur€ité pravni

24 K tomu T. Ohlinger. Verfassungsrecht 2. iiberarbeitete und erweiterte Auflage. WUV
Wien, 1995.
25 K tomu nilez Ustavniho soudniho dvora & 9547/1982
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normy. Rizeni ve véci normativni kontroly byva zahajovano z Gifedni povinnosti
nebo na konkrétni navrh.

6.4.1 Legitimace k podani navrhu na zahajeni Fizeni

V pripadé normativni kontroly nafizeni dle ¢lanku 139 odst. 1 B-VG ve véci
abstraktni kontroly je k podani navrhu na zahdjeni fizeni opravnéna spolkova
vlada ve vztahu k nafizeni zemského uradu,zemska vlada ve vztahu k nafizeni
spolkového ufadu.VA nebo podobna zatizeni spolkovych zemi podle ¢1.148 ¢)
a 148i) B-VG, spolkové ministerstvo financi v souladu s § 10 F-VG. Dale obce
proti nafizeni nadfizeného organu. Ve véci konkrétni normativni kontroly jsou k
podani navrhu legitimovany viechny soudy,Ustavni soudni dviir z moci svého
utadu, nezavislé spravni senaty v jednotlivych spolkovych zemich a ti ,jichz se
véc bezprostiedné tyka,zde jde o jiz zminovany ,,Individualantrag®.

V fizeni, pfi némz probiha kontrola tstavnosti zakonnych norem podle ¢lanku
140 odst. 1 B-VG, je v ptipad¢ abstraktni normativni kontroly k podani navrhu na
zahdjeni fizeni opravnéna spolkova vlada ve vztahu ke spolkovym zakontim a zem-
ska vlada ve vztahu k zemskym zakoniim.Dale tietina ¢lenti Narodni rady nebo
Spolkové rady ve vztahu ke spolkovym zakontum a jedna tietina ¢lend zemského
snému v souvislosti s zemskym zakonem,pokud to zemska ustava ptipousti.

V piipadé¢ konkrétni normativni kontroly je k podani navrhu opravnén Spravni
soudni dvir,Nejvyssi soudni dvur,kazdy soud rozhodujici ve druhé instanci,ne-
zévislé zemské spravni senaty,Ustavni soudni dvir z Gfedni povinnosti a opét ty
subjekty,jichz se dana véc bezprostfedné dotyka, prostiednictvim individualniho
navrhu.

Soudy a nezavislé spravni senaty maji v piipadé pochybnosti pii aplikaci
pravni normy povinnost podat navrh na zahajeni fizeni,pficemz mohou vydat jen
takova rozhodnuti,jeZ nemohou byt ovlivnéna rozhodnutim Ustavniho soudniho
dvora,nefesi danou véc s koneénou platnosti a nesnesou odkladu.

6.4.2 Normativni kontrola nafizeni

Pfedmétem kontroly jsou v tomto pfipadé nafizeni, to znamena generalni
pravni akty spolkového ¢i zemského uradu,pficemz oznacéeni ,,spolkovy a zemsky
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urad” je nutno vykladat jako funk¢ni oznaceni a ne jako organiza¢ni oznaceni®,
z ¢hoz plyne napadnutelnost vSech pravnich pfedpist obci, samospravnych insti-
tuci a jinych pied Ustavnim soudnim dvorem. Rozsah normativni kontroly spo-
¢iva v kontrole souladu s textem zakont a Gstavnich zakont.Jde pfitom o vécnou
a pravni stranku daného nafizeni v ¢asové souvislosti s provadénou kontrolou.

6.4.3. Kontrola ustavnosti zakonii.

Kontrole podléhaji spolkové a zemské zakony ,ale také spolkové a zemské
ustavni zakony.Spornd je otdzka jestli kontrole podléhaji pravni akty zadkonodar-
nych organi,jez nebyvaji vydavany ve formé zakont.?’Podle ¢1.89 odst.3 a ¢1.140
odst.4 B-VG podléhaji kontrole také zakony,které jiz pozbyly platnosti,pokud
se jich tyka projedndvana véc. Rozsah normativni kontroly je stanoven ramcem
spolkového ustavniho prava,v pripadée kontroly zemskych zakont také zemského
ustavniho prava a samoziejmé také ramcem B-VG.

V zasadé je kontrolovéana Gistavnost v &asové souvislosti rozhodnutim Ustav-
niho soudniho dvora. Jinak je tomu ovSem v piipad¢ poruseni postupti,stanove-
nych pro zakonodarny proces.V tomto piipadé¢ by se jednalo o ¢asovou souvislost
s vydanim napadené normy. V tomto kontextu je sporna otazka ¢asové souvislosti
v ptipad¢ piekroceni kompetenci k vydani pravni normy.Pravni praxe se priklani
k posuzovani ¢asové souvislosti s fizenim pied Ustavnim soudnim dvorem.

6.4.4 Piredpoklad tzv. ,,Prijudizialitit”

Predpokladem kontrolniho fizeni z Gfedni povinnosti nebo nadvrhu na zahajeni
takového fizeni ze strany soudu ¢i nezavislého spravniho senatu je tzv.“prjudi-
cialita® ke kontrole ur¢eného normativniho pravniho aktu.Pod timto pojmem se
rozumi ta skuteénost,ze Ustavni soudni dviir,soud &i nezavisly spravni senat ma
k vyfeSeni jisté pravni otazky aplikovat spornou pravni normu. V piipadé navrha
ze strany soudu nebo nezavislych spravnich senati postaci jako podnét pro po-
dani takového ndvrhu pouze mozny predpoklad aplikovatelnosti sporné pravni

26 Viz nalez Ustavniho soudniho dvora &. 3055/1956, 4027/1961
27 K tomu Walter-Mayer, s. 405.
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normy.”® Pfedpoklad prejudiciality musi byt dan po celou dobu kontrolniho Fizeni.
Odpadne-li v priibéhu fizeni,zapii¢ini tim zastaveni fizeni.?

6.4.5 Predmét projednavané véci

Ustavni soud pfi kontrolnim fizeni zkouma tstavnost pravnich norem pou-
ze v rozsahu uvedeném v navrhu na zahdjeni fizeni.Namitky proti dané pravni
normé,ucinéné v navrhu a v souladu s § 57 a 62 VIGG urcuji predmét zkoumani
z hlediska tistavnosti dané pravni normy,¢ili vedou prakticky ke zkoumani jejich
opravnénosti.Pokud se pozdéji v fizeni prokaze neopravnénost takovychto nami-
tek,povede to k zamitnuti navrhu i v pfipadé, Ze by napadena pravni norma byla
vadna z jinych dtvodt. Takovéto rozhodnuti ovSem nebrani podani nového na-
vrhu.*® Pokud bude ov§em napadena norma zrusena,povede tato skute¢nost k ne-
moznosti podani dal§iho navrhu na zah4jeni fizeni z hlediska jeji netistavnosti.’!
Dulezité je také to,ze navrhovatel miize napadnout jakoukoliv vadu pravni normy
z hlediska jeji Gistavnosti bez ohledu na to,jestli je tato vada podstatna v fizeni,je-
hoz je G¢astnikem.*?

Z vyse jmenovanych diivodu je také nezbytné,aby navrhovatel pfesné vyjad-
fil,v ¢em podle jeho nazoru spoéiva neustavnost ¢i nezakonnost dané normy,svij
navrh konkrétné specifikoval a urcil tim rozsah kontroly ustavnosti.

6.4.6 Individualni navrh na zahajeni rizeni

Aktivné legitimovan je podle clankd 139 odst.1 a 140 odst.1 v tomto piipadé
ten,ktery se domniva ze diky existenci pravni normy dochazi k porusovani jeho
prav a svobod i bez piedpokladu existence soudniho rozhodnuti ¢i nafizeni jiného
statniho organu,pro né¢jz by byla tato norma aplikovana. Z vyse uvedenych fakta
vyplyvaji tedy dva nasledujici pfedpoklady.Napadena norma negativné zasahu-
je do pravni sféry navrhovatele a tento nema jiné pravni cesty k napravé dané

28 K tomu T. Ohlinger, viz vyse kap. 2.3

29 Walter-Mayer, s. 420.

30 Viz T.Ohlinger, kap. 2.3.3.1

31 K tomu rozhodnuti USD ¢&. 8806/1980, 11.632/1988

32 Viz Nalez Ustavniho soudniho dvora &. 12.811/1991, &. 8647/1979

175



situace,pficemz v pripad¢ existence takovéto cesty neni rozhodujici,jakou Sanci
k tispéchu ve véci tato pravni cesta navrhovateli pfedstavuje.®

V prvnim piipadé zkouma Ustavni soudni dvir dasledky existence pravni
normy na pravni sféru navrhovatele. Ve druhém pfipad¢ se jedna o stav,kdy se po-
stizeny nemuze branit cestou spravniho fizeni,to v praxi znamena stiznosti podle
¢l.144 B-VQG, ¢i z podnétu soudu jez danou normu aplikoval v soudnim fizeni.

6.4.7 Nalezitosti navrhu na zahajeni rizeni

Navrh na zahajeni fizeni ve véci normativni kontroly musi obsahovat odkaz
na ¢lanek 139 nebo 140 B-VG,navrh na zruseni vadné pravni normy ¢i nafizeni
nebo jejich Casti a to v pfesné a konkrétni podobé spolu s dikazy a pravnim
odivodnénim.V piipad¢ individualniho navrhu na zahajeni fizeni také dolozeni
bezprostiedniho ohrozeni pravni sféry navrhovatele a nedostupnost jiné pravni

cesty.
6.4.7 Strany rizeni

Stranami v fizeni ve véci normativni kontroly jsou navrhovatel fizeni,v ptipa-
dé navrhu ze strany soudu ¢i nezavislého spravniho senatu také strany ptivodniho
fizeni. V pripadé kontroly zadkonnosti a Gistavnosti nafizeni je stranou v fizeni
také tifad,jez toto nafizeni vydal,a spolu s nim také nejvyssi spolkovy ¢i zemsky
spravni ufad v souladu s § 58 VIGG.V pfipad¢ kontroly Gstavnosti zakont jsou
stranami fizeni také zemska nebo spolkova vlada,jez jsou podle ustanoveni § 63
V{GG povolany k ,,obhajob&“ napadené¢ho zakona.

6.4.8 Nalez Ustavniho soudniho dvora

Ustavni soudni dviir ve svém nélezu napadenou pravni normu &i nafizeni zrusi
i tehdy ,jestlize jiz pozbylo platnosti nebo navrh zamitne a prohlasi napadenou
normu za normu v souladu se zdkonem ¢i Gistavnim pravem a B-VG.

Ustavni soudni dvir napadenou normu & natizeni zrusi v navrhovatelem sta-
noveném rozsahu.V jistych pfipadech muze ovSem zrusit nafizeni ¢i normu v
celém jejich rozsahu.Jedna se o ptipady uvedené v ¢lanku 139 odst.3 a 140 odst.3
B-VG.V ptipad¢ zakona se jedna o pripad nekompetentnosti zakonodarného
organu k takovému pravnimu normativnimu aktu ¢i neustavnosti legislativniho

33 K tomu Nalez Ustavniho soudniho dvora &. 9167/1981, 10.456/1985
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procesu.Takové komplexni zruSeni pravni normy je mozné jen v ptipadé,ze toto
rozhodnuti nebude u¢inéno na tkor nékteré ze stran fizeni.

6.4.9 Disledky nalezu Ustavniho soudniho dvora

Nalez Ustavniho soudniho dvora vstupuje v platnost vyhlagenim podle ¢lanku
139 odst.5 a ¢lanku 140 odst.5 s uc¢inkem ,,ex nunc*,pokud ustavni soudni dviir
nestanovi lhiitu pro nabyti a¢innosti nebo zpétny u¢inek.**Tato lhita ¢ini u natize-
ni nejvyse Sest mésicti a u zdkontl nejvyse osmnact mésicti.Nalez nabyva ucinnos-
ti vyprsenim této lhlity.Napadena norma zustava do vyprseni lhity aplikovatelna
ve vSech konkrétnich ptipadech pied rozhodnutim o vadnost pravni normy mimo
fizeni z néhoZ vzesel podnét na zahdjeni fizeni pied Ustavnim soudnim dvorem
a fizeni v nichz by byla tato norma aplikovatelnd, po¢inaje dnem zahajeni fizeni
u Ustavniho soudniho dvora.

6.5 Kontrola ustavnosti statnich smluv.

Pojem statnich smluv podle ¢lanku 140a B-VG,stejn¢ tak jako podle jinych
ustanoveni B-VG,je nutno chapat ve smyslu v§ech narodnépravnich smluv.?* Pied-
meétem fizeni je v tomto piipad¢ protipravnost statnich smluv a u téch smluv,jez
podléhaji podle ¢lanku 50 B-VG schvalovacimu fizeni a také smluv podle ¢l.16
B-VG jejich netstavnost,jez mize spocivat jednak v postupu pii jejich vzniku
a nebo v jejich obsahu.Netstavnost statni smlouvy muiize spocivat také v nesou-
ladu s jinou statni smlouvou,jeZ se dotyka & méni Gistavni normy. Ustavni soudni
dvlr nemtze v tomto ptipadé vadnou statni smlouvu zrusit,mtize ji pouze prohlasit
za protipravni — nezakonnou nebo neustavni. Takovéto prohlaseni ma za nasledek
nemoznost aplikace vadné statni smlouvy ze strany organt k tomu povolanych.
Pro otazky platnosti a G¢innosti takového nalezu plati ustanoveni piedchoziho
druhu fizeni.Jen otazka lhit je v tomto pfipad¢ odliSna.Pro t¢innost svého nalezu
miize Ustavni soudni dviir stanovit Thiitu maximalng dvou let v piipadé statnich
smluv,které jsou schvalovany parlamenty jednotlivych zemi a maximalné jeden
rok v ostatnich ptipadech.

34 Viz Nélez Ustavniho soudniho dvora &. 12.883/1991, 13.179/1992, 8605/1979
35 Viz Nalez Ustavniho soudniho dvora ¢&. 9321/1982, 11.874/1988

177



6.6 Rizeni ve véci kontroly ,,der Vereibarungen*

Ustavni soudni dvir ma ve vztahu k dohodam podle ¢lanku 15a
B-VG nasledujici kompetence. Podle ¢lanku 138a B-VG zjistuje, zda
existuje konkrétni dohoda ¢i timluva mezi spolkovymi zemémi, tedy zda platné
vznikla a jestli jsou splnény zavazky z takové umluvy vyplyvajici. Tyto spocivaji
vétsinou ve vydani zakont ¢i spravnich aktu.

Ustavni soudni dvir je opravnén rozhodovat v piipadg, Ze je jeho kompetence
stanovena piimo ve smlouvé mezi jednotlivymi spolkovymi zemémi.

6.7 Rizeni ve véci kontroly norem opétovné uvedenych v platnost

Ustavni soudni dvir rozhoduje podle ¢lanku 139a B-VG o opravnénosti zno-
vuuvedeni pravni normy v platnost, pokud v diivéjsi dobé pozbyla platnosti.
Predmétem kontroly je opravnéni organu k takovému znovuuvedeni v platnost.
Toto je ve vztahu ke spolkovym zakoniim upraveno v ¢lanku 49a B-VG. K podani
navrhu jsou legitimovany vSechny soudy,v ptipadé spolkového pravniho pfedpisu
zemska vlada a naopak a také soukroma osoba v pfipadé individualniho navrhu.
Forma fizeni odpovida fizeni v ptipad¢ kontroly nafizeni podle ¢1.139 odst.2 az
6 B-VG.

6.8 Kontrola voleb jako kompetence Ustavniho soudniho dvora

Podle ¢1.141 B-VG rozhoduje Ustavni soudni dvir ve véci napadeni vysledku
voleb ¢i ztraty mandati ve volbach ziskanych. V praxi jsou velmi vyznamna fize-
ni ve véci kontroly voleb. V piipad¢ pochybnosti o zakonnosti voleb mohou byt
napadeny volby spolkového prezidenta, volby do Narodni rady, Spolkové rady,
Zemského snému obecni rady a ostatnich organti obce. Dale volby do Evropského
parlamentu, volby do zemskych vlad a volby do zakonem povolanych zastupitel-
stvi. Aktivné legitimovani k podani navrhu na zahajeni fizeni jsou skupiny voliéa,
které podaly volebni navrh na kandidata (v tomto pfipadé nezavislého) prostied-
nictvim svych zastupcii,a také kandidat ,ktery tvrdi, ze mu byla neopravnéné ode-
prena jeho volitelnost. Ve véci ovéfeni volby do zemské vlady a organti obci je
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k navrhu opravnéna desetina ¢lenti daného organu,nejméné ovsem dva.*® Navrh
na zah4jeni fizeni ma znit na prohlaseni voleb za nicotné a musi byt nalezité odu-
vodnén. Lhita k podani navrhu je stanovena na ¢tyfi tydny od konce voleb nebo
od doruceni rozhodnuti vydaného v prub¢hu voleb samotnych. Predmétem fizeni
je provéfovani v navrhu uvedené a dolozené protipravnosti ve smyslu nezakon-
ného jednani ¢i rozhodnuti volebnich organt,stejné jako netstavnost norem, které
tyto organy ve volbéach aplikovaly. Ustavni soudni dviir podle § 70 odst.2 VIGG
ve svém rozhodnuti prohlasi volbu osoby, jez pozbyla volitelnosti za nicotnou,
nebo potvrdi jeji zvoleni a zrusi volbu jinych kandidatt, zvolenych v dasledku
neopravnéného odnéti volitelnosti piivodnimu kandidatovi. Volby budou ov§em
zruSeny jen tehdy, pokud méla prokazana protipravnost vliv na jejich vysledek.

6.9 Rizeni ve véci napadeni vysledku ,,des Volksbegehren, der
Volkabstimung und der Volksbefragung

Ustavni soudni dviir rozhoduje podle zakona o Volksbegehren, Volksabsti-
mung a Volksbefragung o napadeni vysledku lidového hlasovani, referenda, ple-
biscitu. Podle téchto pravnich norem jsou k podani navrhu opravnéni ve véci
V-begehrens splnomocnény k navrhu na uskutecnéni V-begerens nebo Ctyfi Ele-
nové Narodni rady nebo zemského snému v souladu s § 18 zak.o V.beg.Ve véci
V-abstimmung a V-befragung skupina sto az pétiset volicl vzdy podle volebniho
obvodu v souladu s § 14 odst.zdkona o V-abstimmung.

6.10 Rizeni ve véci Zaloby proti orginiim stitu-
tzv.“Staatsgerichtsbarkeit®

V souladu s ¢lankem 142 B-VG rozhoduje Ustavni soudni dvir o Zalobach
proti statnim organtim,jimiz jsou povolavany k ustavnépravni zodpovédnosti
za zavinéné poruseni pravem chranénych zajmut. V ramci spolkové vykonné moci
muze byt k odpovédnosti povolan spolkovy prezident za poruseni Spolkové tsta-
vy na zaklad¢ usneseni Spolkového shromazdéni.Toto usneseni muze byt podle
¢1.68 odst.3 B-VG pfijato jen tehdy,pokud je hlasovani pfitomna nejméné polovi-
na ¢lend Spolkové a stejné tak Narodni rady pii poétu nejméné dvou tietin hlast

36 Nalez Ustavniho soudniho dvora &. 11.282/1987
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pro pfijeti tohoto usneseni. Dale mohou byt povolani k zodpovédnosti ¢lenové
Spolkové vlady a jim z hlediska zodpovédnosti na stejné Girovni postavené organy
za poruseni zakona z podnétu usneseni Narodni rady a dalsi organy a jejich ¢leno-
vé v souladu s ¢l. 142 B-VG.

6.11 Rizeni ve véci ustavni sntiZnosti proti rozhdnuti spravniho
organu-tzv.“Sonderverwaltungsgerichtsbarkeit*

Kompetence podle ¢lanku 144 B-VG je s poctem dvou tisict fizeni za rok jed-
nou z nejvyznamnéjiich kompetenci Ustavniho soudniho dvora.Jeho vyznam spo¢i-
vé piedevsim v tom, e umoziuje Ustavnimu soudnimu dvoru podchytit na zakladé
podanych navrhl namitky proti pravnim podkladiim rozhodnuti spravnich organt

a tim vazat spravni organy k ustavnimu zptsobu vykladu pravnich norem.?’
6.11.1 Predmét rizeni

Pod pojmem rozhodnuti spravniho organu je v tomto piipadé podle Ustavniho
soudniho dvora nutno rozumét veskera rozhodnuti v projednavané véci u spravni-
ho organu,s nimz je spojen vznik individualniho pravniho vztahu.Pojem rozhod-
nuti je v této souvislosti potiebné vykladat ve smyslu zakona ¢.471/1995 Sp.sb.
0 vieobecném spravnim fizeni.*®

6.11.2 Podminky pro podani stiZnosti

Stiznosti k ustavnimu soudnimu dvoru mtize byt napadeno pouze rozhodnuti
spravniho organu v posledni instanci.To znamena,ze proti takovému rozhodnuti
neni opravného prostiedku. Podle rozhodnuti Ustavniho soudniho dvora se nejed-
na o rozhodnuti v posledni instanci,pokud je strané fizeni prostiednictvim zakona
zarucen narok,podle kterého muze zadat o zruseni rozhodnuti u kontrolniho or-
ganu a organ,jehoz rozhodnuti bylo napadeno je vazan pravnim nazorem tohoto
kontrolniho organu.*

Stiznost je opravnén podat jen ten,kdo se domniva,ze byla takovymto roz-
hodnutim porusena jeho tstavné zaru¢ena prava nebo byla pro takové rozhodnuti
pouzita nezdkonna pravni norma, kterd porusila jeho zdkonem zarucena prava.
Pro podani stiznosti tedy postaci pouze domnénka existence takového poruse-

37 K tomu rozhodnuti Ustavniho soudniho dvora ze dnel4.6.1994/¢.846/1991
38 Viznalez. 11.190/1986
39 K tomu Walter-Mayer, s. 427.
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ni prav. Ve stiznosti neni nutné uvadét jednotliva prava,rozhodnutim porusena.
Ustavni soudni dviir sam provéii rozsah poruseni prav stézovatele. Z tohoto dii-
vodu neni podstatny ani omyl stézovatele v druhu porusenych prav. Pokud se
ovsem jedna o stiznost pro aplikaci nezakonné pravni normy,je nutna jeji pfesna
specifikace,nebot’ tstavni soudni dvir provéii jen tuto ve stiznosti uvedenou nor-

mu.*

6.11.3 Lhuta pro podani stiZnosti a jeji naleZitosti

Stiznost musi byt podana ve lhité Sesti tydnt od doruceni napadeného roz-
hodnuti v souladu s § 82 odst. 1 VfGG.Podani stiznosti je mozné i tehdy,pokud
je v fizeni o vice stranach doruceno rozhodnuti jedné stran¢ diive a stézovatel ma
o jeho form¢ dostate¢né informace,i kdyz nalezi ke strané odlisné.

Navrh musi obsahovat odkaz na ¢. 144 B-VG, oznaceni,éeho se stéZovatel do-
maha,popis vécného stavu,Navrh na zruseni napadeného rozhodnuti.Dale udani
data doruceni u vadného rozhodnuti a navrh na uhrazeni nakladu fizeni.Eventuel-
né muze stiznost obsahovat navrh na postoupeni Spravnimu soudnimu dvoru.

6.11.4 Rozhodnuti Ustavniho soudniho dvora

Ustavni soudni dviir rozhodne o zrudeni rozhodnuti,vraceni stiznosti vzhle-
dem k jejim formalnim nedostatkil. nebo jejim zamitnuti pro neexistenci divodi
stézovatelem uvadénych,pokud neni nad€je na uspéch ve véci, pokud existuje
predpoklad nevyftesi sporné Gstavnépravni otazky nebo pokud je zde dana pfislus-
nost Spravniho soudniho dvora v souladu s &l.144 odst.2 B-VG. Ustavni soudni
dvur muze také danou stiznost postoupit Spravnimu soudnimu dvoru nebo rozho-
dovat o véci jako o pfipadu normativni kontroly v souladu s ustanovenim ¢l.144
odst. 3 B-VG.

6.12 Institut tzv. ,,Grundrechtsbeswerde*

Ustavni stiznost, popsana v predchazejici kapitole neni shodna s institutem
Gstavni stiznosti u Ustavniho soudu Ceské republiky. Prostiednictvim popsané
Gistavni stiznosti se miize stézovatel podle ¢1.144 B-VG obracet na Ustavni soudni
dvir jen ve véci rozhodnuti organt statni spravy ne vsak ve véci rozhodnuti soud-

40 Viz roz. Ustavniho soudniho dvora & 12.721/1991
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nich. Soudy tedy nepodléhaji kontrole ze strany Ustavniho soudniho dvora. Po-
ruseni zakladnich prav a svobod musi byt tedy feSeno prostiednictvim opravnych
prostiedkd, jez jsou k dispozici v fizeni pfed soudem.Existuje zde také moznost
napadeni daného rozhodnuti u Komise pro lidska prava ve Strasburku.

V systému rakouského tstavniho prava existuje institut tzv. ,,Grunrechtsbe-
schwerde*. Tato stiznost pro poruseni zakladnich lidskych prav a svobod se vzta-
huje pouze na pravo na osobni svobodu ve smyslu B-VG a ¢lanku 5 Konvence
pro lidska prava. Ten kdo si mysli ,ze bylo prostiednictvim trestnépravniho opat-
feni ¢i rozhodnuti poruseno jeho pravo,miize podat tuto stiznost u Nejvyssiho
soudniho dvora a ne u Ustavniho soudniho dvora,coZ z této stiznosti &ini prostie-
dek zvlastniho charakteru a specifické formy.

Tato stiznost slouzi v praxi vétSinou v piipadech neopravnéné vysetfovaci
vazby.Nevztahuje ovsem na vykon trestu odnéti svobody. Pfedpokladem pro jeji
podani je vyCerpani v§ech prostiedki v béZzném soudnim fizeni.

7. Slovo zavérem

Ustavni soudnictvi jako institut kontroly dodrzovéani zakladnich lidskych prav
a svobod, tstavnosti pravnich norem, moci zakonodarné a vykonné, sehrava v ev-
ropskych demokraciich jisté nezanedbatelnou a nezastupitelnou roli.

Soudni instituce, o kterych pojednava tato prace, se dle mého nazoru, vyzna-
mem a dulezitosti stavi na vrchol hierarchického hodnoceni statnich organd.

Ustavni soudni dviir Rakouska je organem koncentrovaného a specializova-
ného charakteru, vznikajicim na zaklad¢ platné pravni teorie a v shodné Casové
souvislosti. V pribéhu historického vyvoje téchto soudnich instituci dochazi pod
vlivem spolecenskych zmén a vyvoje statniho uspofadani k riznym organizacnim
a strukturalnim zménam. Pravni tprava Ustavniho soudniho dvora Republiky
Rakousko je diky své delsi a stabilngjsi existenci, dle mého nazoru, rozsahlejsi,
podrobné;jsi ale na ukor téchto kvalitativnich znakti, mén¢ prehlednéjsi nez legis-
lativni uprava Ustavniho soudu Ceské republiky.

Rozdily, které vznikly z vySe zminénych divodi, nejsou ovSem tak markant-
ni, aby vedly k ndzoru, podle kterého by se dalo usuzovat, ze se jedna o instituce
riizného charakteru. Legislativni uprava tykajici se Ustavniho soudniho dvora je
sice rozsahlejsi a v nékterych vécech se odliduje od legislativni Gpravy Ceské
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republiky, ¢imZ je myslena napfiklad uprava fizeni ve véci istavni stiznosti nebo
Giprava fizeni ve véci kontroly vysledka lidovych hlasovani u rakouského Ustav-
niho soudniho dvora. V podstatné ¢asti jsou ob¢ legislativni upravy ustavnich
soudi Ceské republiky a Rakouska vybudovany na zakladé shodnych principt
a z hlediska strukturalniho a organizac¢niho jsou si tyto instituce velmi blizké.
Rozsah legislativni tpravy tykajici se rakouského Ustavniho soudniho dvora je
dan odlisnym statopravnim uspofadanim a existenci vétsiho poctu statnich orga-
nd a instituci, jez z tohoto usporadani vyplyvaji.
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Austrian Conception of the Principle of Legality — a
New Inspiration for Czech Public Administration

Veronika Tomoszkova, Maxim Tomoszek

1. Preface

The principle of legality is considered to be a part of a broader concept of Rule
of Law (or Rechtstaat). In the Czech Republic it is expressed in the Constitution
and in the Charter of Fundamental Rights and Freedom (hereinafter referred to
only as Charter) in its pure form (Art. 2 para. 3 of the Constitution and Art. 2
para. 2 of the Charter) and it is further elaborated in many other regulations and
provisions in a number of particular rules (e.g. in criminal law it manifests as the
principle of nullum crimen sine lege etc.).

The principle of legality is also one of the features distinguishing private and
public law, or more precisely the private and public sphere. The principle of le-
gality is applied in the public sphere (Art. 2 para. 3 of the Constitution), but in
private sphere applies an opposite principle expressed in Art. 2 para. 4 of the
Constitution'. Beside these constitutional definitions of the principle of legality,
there are many definitions in the jurisprudence. Pfiban defines legality as ,,an
obligation of every natural and legal person including the state and its authorities
to observe laws.*?

The real scope of principle of legality is however being extended in the case-
law and jurisprudence and its limits are therefore indistinct. It affects the whole
legal order. One can ask, whether this principle really implies that the state power
cannot be executed in ways unforeseen by statutes (though possibly for the bene-
fit of individuals) or even that if the law does not oblige the state authority to act,
it should remain inactive.

1 Sladegek, V. — Mikule, V. — Syllova, J. Ustava Ceské republiky. Komentaf. 1. vydani.
Praha: C.H.Beck, 2007, p. 19.

2 Pfiban, J. Hranice prava a tolerance. Praha: Sociologické nakladatelstvi, 1997, p.
54-55.
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In the Czech Republic it seems that the understanding of the principle of le-
gality is not as broad as in Austria, and this paper is intended not only to present
possible causes and consequences of this difference, but also to show that the
Austrian approach could be an invaluable inspiration for the Czech Republic.

2. Relation of the Principle of Legality to Other Constitutional
Principles

As already indicated above, the principle of legality must be perceived in
connection with other constitutional principles, especially the republican prin-
ciple and principle of substantive rule of law.> The Czech Constitution does not
explicitly mention the republican principle, but it manifests itself factually in the
description of the state — the Czech Republic. By contrast, the Austrian Federal
Constitution (hereinafter referred to as B-VQG) explicitly states in the Art. 1, that
Austria is a democratic republic. The state system of the republic determines that
the activity of state authorities should follow the interest of the whole society, not
of chosen individuals*. Execution of state power must respect the requirement of
its public control and must observe the constitution and laws.?

The Czech Constitution stipulates that the Czech Republic observes principles
of democracy and rule of law. The most general definition of the rule of law prin-
ciple is that the state power is limited by the law and that individuals are free to
do anything not forbidden by the law and cannot be forced to do anything that the
law does not enjoin.® When dealing with principle of substantive rule of law and

3 Concerning the constitutional principles of the Czech Republic see Filip, J. Ustavni
pravo Ceské republiky 1. Zakladni pojmy a instituty. Ustavni zaklady CR. 4. opravené
a doplnéné vydani. Brno: Dopln¢k, 2003, p. 214 ff.

4 According to the Commentary to the Czech Constitution by Pavlicek and Hiebejk, the
state power is pursuant Art. 2 para. 3 of the Constitution constructed as a service to the
citizens instead of perception of state power as a ,,rule over people based on omnipo-
tency of the state”. Pavlicek, V. — Hiebejk, J. Ustava a vustavni 7éd Ceské republiky.
Komentat. 1. dil. Ustavni systém. Praha: Linde, 1998, p. 60.

5 Filip, J. Ustavni pravo Ceské republiky 1. Zakladni pojmy a instituty. Ustavni zaklady
CR. 4. opravené a doplnéné vydani. Brno: Dopln&k, 2003, p. 189 ff.

6 See Wintr, J. Principy cCeského ustavniho prava (s dodatkem principii prava evrop-
ského a mezinarodniho). Praha: Eurolex Bohemia, 2006, p. 18.
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its expression in the B-VG, Filip states: ,,... instead of rule of people ascends the
rule of law (the so-called nomocracy), ... as expressed by the Art. 1 of the B-VG,
which instead of the usual word ,, power “ states that in Austria the law derives
from the people.” This formulation corresponds with the Kelsenian theory that
state and law are identical concepts.® By contrast, the Czech Constitution in its
Art. 2 para. 1 retained the classical formula that ,,all state power derives from the
people®.

The concept of rule of law, according to Filip, is realized through a number
of legal principles, such as the principle of state power being bound by the law,
whereas legislative power is bound by the constitution and executive and judicial
powers are bound by the constitution and statutes and all three powers are bound
by the principle of respect to rights and freedoms of men and citizen.’

The content of the rule of law principle is further elaborated by the principle
of legality expressed by the Czech Constitution, which requires the state power to
be exercised only in cases and within the scope stipulated by law, and by means
specified by law.'” Another important component of rule of law is legal protection,
especially judicial protection of fundamental rights and freedoms and protection
of rights acquired in good faith (bona fide), which ensures effective realization of
the principle of state power being bound by the law."!

Filip states that other, not explicitly mentioned criteria of rule of law in the
Czech legal order, are principles of legal certainty, coherence, predictability and

7 Filip, J. Ustavni pravo Ceské republiky 1. Zakladni pojmy a instituty. Ustavni zéklady
CR. 4. opravené a doplnéné vydani. Brno: Dopln&k, 2003, p. 218.

8 Compare with Ohlinger, T. Verfassungsrecht. 6. iiberarbeitete Auflage. Wien: WUV
Universitétsverlag, 2005, p. 58; Kelsen, H. Ryzi nauka pravni. Metoda a zakladni
pojmy. Praha: Orbis, 1933, p. 54.

9 Filip, J. Ustavni pravo Ceské republiky 1. Zakladni pojmy a instituty. Ustavni zéklady
CR. 4. opravené a doplnéné vydani. Brno: Dopln&k, 2003, p. 219.

10 Art. 2 para. 2 of the Charter and Art. 2 para. 3 of the Constitution. Compare with Filip,
J. Ustavni pravo Ceské republiky 1. Zakladni pojmy a instituty. Ustavni zéklady CR.
4. opravené a doplnéné vydani. Brno: Doplné¢k, 2003, p. 219.

11 Ohlinger, T. Verfassungsrecht. 6. iiberarbeitete Auflage. Wien: WUV Universititsverlag,
2005, p. 58. See also Filip, J. Ustavni pravo Ceské republiky 1. Zakladni pojmy a insti-
tuty. Ustavni zdklady CR. 4. opravené a doplnéné vydani. Brno: Doplngk, 2003, p. 220.
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preciseness of the law.'? Knapp applies the principle of legal certainty already to
the legislative process, where it presents itself in two ways — as the requirement of
stability and legality of law.'* The principle of legal certainty according to Knapp
includes also the clearness of legal regulations', which primary relates to position
of individuals. However, we imply that it ought to apply in the same way also to
public authorities.

Sin mentions the principle of legality as one of the principles of legislatively-
political procedure of creation of law and calls it the principle of ,,sovereignty of
law*."> The meaning of this principle for the legislative process according to him
»derives from the hierarchy of legal regulations in the structure of legal order
arranged according to legal force and is related to issue of legislative authority
conferred by the Constitution“'®. He appreciates that ,,in last years there is a trend
to shift the majority of legal regulations to statutes and thus enforce the principle
of sovereignty of law.*!”

3. Content of the Principle of Legality

In the following part of this paper we would like to analyze the content of the
principle of legality and the extent and scope of its application. The definition in
the Charter and in the Constitution mentions three basic conditions necessary for
understanding of the scope of application of the principle of legality in Czech
Republic:

e in the cases stipulated by law

e  within the limits set by law

e in the manner stipulated by law

12 Filip, I. Ustavni pravo Ceské republiky 1. Zakladni pojmy a instituty. Ustavni zaklady
CR. 4. opravené a doplnéné vydani. Brno: Dopln&k, 2003, p. 222.

13 Knapp. V. Teorie prava. 1. vyd. Praha: C.H.Beck, 1995, p. 206.

14 Knapp. V. Teorie prava. 1. vyd. Praha: C.H.Beck, 1995, p. 206-207.

15 See Sin, Z. Tvorba prava a jeji pravidla. Olomouc: VUP, 2000.

16 Sin, Z. Tvorba prava a jeji pravidla. Olomouc: VUP, 2000, p. 17.

17 Sin, Z. Tvorba prava a jeji pravidla. Olomouc: VUP, 2000, p. 17.
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As concisely Wintr mentions: “the law (statute) stipulates, when the state

power can act (cases), how far it may go (limits) and what measures it may use

(manner).”!3

Such understanding of the principle of legality' tends to focus on activity of
state authorities and on analyzing, whether this activity stepped out of its legal
basis. We consider such application of the principle of legality to be quite com-
mon in the Czech Republic and therefore we don’t think it is necessary to deal
with it in detail.

The Art. 18 para. 1 of the B-VG stipulates that “[a]ll state administration®
may be exercised only on the basis of law”. According to this provision, the ex-
ecutive power is bound by the law. Here, in the formal sense, the B-VG anchors
the rule of law. This provision is also the proclamation of the principle of Recht-
staat’, which is the core of Austrian constitutional system.?

The second paragraph of the Art. 18 B-VG further develops the principle of
legality by stating that “[e]very administrative authority may, on the basis of sta-
tutes and within limits of its competence, issue ordinances”, i.e. the sub-statutory

18 Wintr, J. Principy ceského uistavniho prava (s dodatkem principu prava evropského a
mezindarodniho). Praha: Eurolex Bohemia, 2006, p. 18.

19 In jurisprudence it is sometimes described as the principle of lawfulness, which means
that administrative authorities are bound not only by statutes, but by law, i.e. the whole
body of all legal regulations, and that they may make decisions only based on law and
within its limits. Sladecek adds that “in accordance with the principle of lawfulness
the competence and jurisdiction of public authorities must be clearly and precisely
defined.” Sladecek, V. Obecné spravni pravo. 1. vydani. Praha: ASPI, 2005, p. 361.

20 A terminological clarification is needed here. In German version the provision of Art.
18 para. 1 B-VG reads: ,,Die gesamte staatliche Verwaltung darf nur auf Grund der
Gesetze ausgeiibt werden *. However, in the commentary to B-VG the principle of be-
ing bound by the law is related to the whole executive power (Vollziehung). The term
Vollziehung according to the Austrian jurisprudence comprises of both Verwaltung (ad-
ministration) and Gerichtsbarkeit (judiciary). The Austrian understanding of the term
Verwaltung is closest to the Czech term executive power, which would comprise of
both executive power as defined by the Constitution and public administration.

21 Mayer, H. Das dsterreichische Bundes-Verfassungsrecht. Kurzkommentar. 2. Auflage.
Wien: Manz Verlag, 1997, p. 111.

22 Ohlinger, T. Verfassungsrecht. 6. {iberarbeitete Auflage. Wien: WUV Universitiitsver-
lag, 2005, p. 253.
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legal regulations (Verordnung). Leeb states in this respect that the Art. 18 para. 1
and 2 B-VG provides that the statute is not only the limitation of administration,
but also the only possible source of legal authorization, which is required for the
exercise of public administration. In this context it can be concluded that the Art.
18 para. 2 B-VG authorizes administrative authorities, or according to Austrian
terminology executive power, to issue ordinances only to concretize or implement
the statute.”

Compared to the Czech law, in Austria there is no need of the explicit statutory
authorization for issuing a sub-statutory regulation, and such regulations are not
limited only to implementation of statute — the Austrian law allows for regula-
tions, which supplement the statute (gesetzesergdnzende Verordnung)*or even
substitute it (gesetzesvertretende Verordnung)®. In Austrian legal order, there is
only type of secondary legislation — Regulation (Verordnung) — and the conditions
for issuing all Regulations are uniform.

Even though the Art. 18 para. 1 of the B-VG explicitly mentions only state ad-
ministration, i.e. the executive power (see footnote 20), the case-law of Austrian

23 Leeb, D. Verfassungsrechtliches Determinierungsgebot und Rechtsschutz in der oster-
reichischen Raumplanung nach den Raumordnungsgesetzen der Lander (unter beson-
derer Beriicksichtigung des 06 ROG). In: Sbornik ze spole¢ného ¢esko-rakouského
odborného seminéie na téma ,,Uzemni planovani a ochrana Zivotniho prostiedi*, ktery
se konal 10.—12. kvétna 2007 v Kasperskych Horach. In print.

24 See the decision of the Austrian Federal Constitutional Court from 7th December 1988,
B1289/88 (V1{SIg 11.926).

25 Viz Mayer, H. Das dsterreichische Bundes-Verfassungsrecht. Kurzkommentar. 2. Au-
flage. Wien: Manz Verlag, 1997, p. 118.
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Federal Constitutional Court®® and the constitutional conventions” imply that the
principle of legality applies also to the judicial power.?

The principle of legality also applies, even though it is not explicitly mentioned
in Art. 18 B-VG, to self-governing public law corporations (Selbstverwaltungkér-
per). These are not only municipalities as territorial public law corporations®, but
also institutions of professional self-government such as bar associations etc.

In the Czech Republic, the principle of legality applies not only to state bo-
dies, but whenever public authority is exercised.*® Therefore it applies to speci-
al-interest self-government, health insurance companies, public mass-media and
public universities (though by latter two it is somewhat limited).’! The Consti-

26 The decision of the Austrian Constitutional Court of 10th May 1989 (V{Slg 12.185)
states: according to the Art. 18 para. 1 B-VG the state administration may only be car-
ried out on the basis of the statute. The fact that the whole executive power (i.e. admin-
istration and judiciary) is bound by statutes forms an important element of the principle
of rule of law; it is impossible to dispute the application of principle of legality to judi-
ciary. Based on this the legislator cannot authorize the courts and administrative bodies
to acts, content of which is not sufficiently defined by the statute in advance. Legal
regulation, which establishes limitation of rights of administrative officers or judges
therefore has to be sufficiently accurate and specific concerning its content, subject and
extent, so that the limitation of the right is measurable, foreseeable and calculable for
subjects of limitation.

27 At the time of adoption of the Austrian Federal Constitution it was considered self-
evident and valid for already long time that judiciary is bound by the statutes, and
therefore it was deemed unnecessary to stipulate it in the constitution. Mayer, H. Das
osterreichische Bundes-Verfassungsrecht. Kurzkommentar. 2. Auflage. Wien: Manz
Verlag, 1997, p. 111.

28 See definition of term Vollziehung in the footnote No. 20

29 The Austrian Federal Constitution provides for the principle of legality concerning
municipalities in Art. 118 para. 4 B-VG

30 Concerning the term ,,public authority” see decision of the Constitutional Court of
Czech and Slovak Federal Republic 1. US 191/92, Collection of Findings and Rul-
ings of the Constitutional Court of CSFR, No. 3, see http://www.concourt.cz/pages/
sbirka uscsfr.html

31 Sladegek, V. — Mikule, V. — Syllova, J. Ustava Ceské republiky. Komentaf. 1. vydéani.
Praha: C.H.Beck, 2007, p. 22.
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tutional Court of the Czech Republic even allowed its application in labour-law
relations.*

As already indicated above, the principle of legality implies the obligation of
the state and other public law subjects (e.g. municipalities etc.) to act only on the
basis of statutory authorization. In Austrian law the statutory authorization can
not only mean federal or land statutes, but also international agreements ratified
by the Parliament, if such authorization is sufficiently specific in its content, and
further in legal regulations of international organizations and in international cus-
tomary law.

The principle of legality embodied in the Art. 18 of the B-VG means that the
legislator determines by the statutes all the state’s actions, which therefore beco-
me predictable for the citizens.® The limitation of the executive power by statutes
also means that statutes must be sufficiently precise and that these requirements
cannot be eluded by direct application of general and vague constitutional provi-
sions.**

In this respect it is important to mention the issue of legal gaps. It is clear
that the above mentioned principle (which analogically applies in the Czech law)
precludes overcoming of legal gaps by using general and vague constitutional
provisions. The question is, whether this rule also precludes use of general statu-
tory provisions (e.g. general provisions of the particular statute). It would be logi-
cal to say so, because if it is impossible to use general constitutional provisions,
the same should a fortiori apply to statutory general provisions.

The Czech and Austrian approaches seem to differ, which can be illustrated
by the finding of the Czech Constitutional Court P1. US 36/01%. In this particular
decision the Czech Constitutional Court derived its competence to examine the
compliance of statutes with international treaties by interpretation of the Consti-

32 See finding of the Constitutional Court of the Czech Republic II. US 192/95, Coll.C.C.
Vol. 4, finding No. 73, p. 197.

33 Ohlinger, T. Verfassungsrecht. 6. {iberarbeitete Auflage. Wien: WUV Universititsver-
lag, 2005, p. 253.

34 Mayer, H. Das osterreichische Bundes-Verfassungsrecht. Kurzkommentar. 2. Auflage.
Wien: Manz Verlag, 1997, p. 111.

35 Published as No. 403/2002 Coll.
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tution, even though neither the Constitution nor the Law on Constitutional Court*
(hereinafter referred to as LCC) do not confer such competence. It is naturally
disputable, whether the Austrian approach applies the principle of legality also
to the Constitutional Court — the executive power (Vollziehung) includes also the
judiciary, but the Constitutional Court logically cannot be bound by statutes (e.g.
the Czech Constitutional Court is bound only by the constitutional laws and the
LCC). However, the Czech Constitutional Court in its decision did not deal with
inconsistency of the statute but of the Constitution itself, and it did not directly
apply general and vague constitutional provisions, but it based its argumentation
on systematic interpretation of a number of constitutional provisions.

Based on these considerations, it seems to be worthy of detailed separate cla-
boration, what would be the relation of the principle of legality in its broader
sense and legal gaps, their overcoming by interpretation or analogy and also the
principle of constitutionally conform interpretation. In our opinion they will not
be in conflict (and even cannot be), because the above mentioned definition prec-
ludes only the direct application of general and vague constitutional provisions,
what would involve absolute passing over of the statutory regulation and direct
application of constitutional provision, which itself also would not be sufficiently
specific. However, the primary aim of this paper is to analyze the application of
the principle of legality within the process of legal regulations creation, therefore
we leave the question of legal gaps to be subject of another paper.

4. Application of the Principle of Legality to Issuing of Legal
Regulations

The very definition of the principle of legality in the B-VG shows that it was
intended to regulate not only activities of state authorities, but also the creation of
legal regulations. The conception contained in the Czech Constitution however
tends to regulate the factual activity, while the creation of legal regulations in this
respect is not mentioned.*’

36 The law No. 182/1993 Coll., on the Constitutional Court, as amended by later regula-
tions.
37 However, Czech legal theory sometimes relates the principle of legality to legislative
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There is one more fundamental difference compared to the factual state in the
Czech Republic. The Art. 18 para. 1 and 2 of the B-VG, especially the formulati-
on “on the basis of statute”, must be interpreted as establishing the obligation of
the legislator to issue such legal regulations, which form sufficiently specific
basis for all activity of executive power including issuing the legal regulations.
The Austrian legal theory adopted the opinion originating in the case-law that the
obligation to respect the law also requires the legislator to sufficiently define the
actions of public authorities, so that it is clear, how they may act. This obligation
means that content, procedure and organization of given activity must be speci-
fied in all fundamental parts.

The boundary between sufficient preciseness and overreaching authorization
is not precisely defined; it is only for the Constitutional Court, after proper con-
sideration of the particular case, to determine the dividing line in the concrete
case. The Austrian Constitutional Court occasionally attempts to generally define
the extent of preciseness of statutes, which is required by the constitutional sti-
pulation of the principle of legality; however, more often it states that the Art. 18
of the B-VG requires every act of executive power to be, concerning its legality,
measured by the statute, which was the basis for the particular act.

We suppose that this approach shall be applied in the Czech Republic as well,
based on the following considerations. The state itself creates the limits for ac-
tivity of its bodies and defines their competence by statutes. The statutes do not
constitute an unbreakable barrier, which may not be changed (within the con-
stitutional limits it is undoubtedly possible), but serve also as a source of the
information for the individual, what are the limits of activity of state authorities,
and define the boundary between the domain of individual liberty and possible
state’s interventions in it. It allows the citizens to predict the consequences of
their actions and in what ways the state authorities can affect them. The exten-
sive interpretation of law concerning the activity of state authorities should not
be too frequent, because the inability of the legislator to adopt a precise statute,
which would e.g. lead to absence of certain competence, cannot impose negative
consequences on individuals, be it decrease in legal certainty or predictability of

process, e.g. see Knapp. V. Teorie prava. 1. vyd. Praha: C.H.Beck, 1995, p. 212, which
states that legal regulations can be issued only by the subject authorized by the statute,
within the statutory limits and in the forms determined by the statute
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the scope of activity of the state authorities. The reason for this approach is that
the state, in contrast to individual, has the power to change the law and fill in the
missing competence, if necessary.®

The principles of legal certainty and predictability of law also imply that sta-
tutory regulations must be sufficiently precise and clear so that the doubts could
not arise concerning their content and meaning. The other side of this problem is
the requirement of generality of statutes, as they should be generally binding and
therefore they should apply to indefinite number of matters or subjects.*

This generality, which creates margin of manoeuvre for the state authorities,
is very similar to the institute of administrative discretion, through which it is
usually realized. It is clear that the margin extent differs in various branches of
law — e.g. in criminal law it must be very narrow, while in spatial planning law it
can be very wide. The decision, whether the space reserved for discretion of pu-
blic authority is not too wide or too narrow, should always be made by a judicial
body (in case of statutes by the Constitutional Court) after proper consideration
of all aspects of the situation.

The principle of legality in the broader sense, which was outlined above, ap-
plies also to issuing of the so-called substatutory regulations (subordinate legal
regulations). We believe that the Czech conception of statutory authorization to
issue substatutory regulations is not problematic from the formal, but from ma-
terial point of view, because quite often it is too vague. Both legal theorists and
practitioners put emphasis on existence or non-existence of statutory authoriza-
tion, but its quality (especially concerning its extent or preciseness) is massively
neglected. Accentuation of this problem might raise the quality of not only autho-
rizing provisions of statutes, but also of the substatutory regulations themselves.

38 See e.g. the finding of the Constitutional Court I. US 145/94, Coll. CC Vol. 4, finding
No 63, p. 133, cited also in chapter 5

39 The Constitutional Court of the Czech Republic expressed this principle in its case-law
several times — see e.g. its finding P1. US 55/2000, published as No. 241/2001 Coll.
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5. The Principle of Legality in the Case-Law

In this part of the paper we would like to analyse the case-law relevant for
understanding of the principle of legality, starting with the Czech case-law and
then following with the Austrian.

The typical example of understanding of the principle of legality by the Czech
courts is the decision of the City Court in Prague, which states: “The court must
emphasize that if the concrete provision regulating certain measure applicable by
the state authority does not exist, that measure cannot be applied. As mentioned
above, every particular administrative body — including Ministry of Interior —
may, within its scope of competence, act only in the way prescribed by the law.
If the law does not provide certain measure — and there is no doubt concerning
the fact that at the time of issuing the challenged decision the law did not provide
for the possibility of nullifying acts by administrative bodies — then such measure
cannot be applied at all.”*

However, the most significant are the following decisions of the Constitutio-
nal Court:

PL. US 19/934

“Our new Constitution is not founded on neutrality with regard to values, it is
not simply a mere demarcation of institutions and processes, rather it incorporates
into its text also certain governing ideas, expressing the fundamental, inviolable
values of a democratic society. The Czech Constitution accepts and respects the
principle of legality as a part of the overall basic conception of a law-based state;
positive law does not, however, bind it merely to formal legality, rather the in-
terpretation and application of legal norms are subordinated to their substantive
purpose, law is qualified by respect for the basic enacted values of a democratic
society and also measures the application of legal norms by these values.”*?

40 Decision of the City Court in Prague from 26th January 2007, No. 8 Ca 224/2005-31;
decision is available at address http://www.knize-kinsky.cz/data/data_5a2bfa6364.pdf;
translation by authors of this paper

41 Coll. CC Vol. 1, Finding 1, p. 1.

42 Available at http://test.concourt.cz/angl_verze/doc/p-19-93.html
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1. US 145/94%

The Czech Constitutional Court decided in 1995 a case similar to an Austrian
case mentioned later concerning the contractual spatial organization (Vertrag-
sraumordnung). The constitutional complaint challenged the practice of the
Czech Ministry of Environment, which required, in order to issue a permission
to import an endangered species according to the CITES Treaty on international
trade with endangered species of animals and plants, that the applicant made a
statutory declaration, by which he accepted certain obligations resulting from the
Treaty. In this way, the individuals were forced to do, what the law did not oblige
them to do, even though it was concealed by the voluntary declaration. However,
the voluntariness was only illusory, as the declaration was a necessary condition
for granting the permission for importing. Therefore the Constitutional Court de-
cided that complainant’s rights were infringed by breach of the Art. 2 para. 3 of
the Charter.

In the ratio decidendi the Constitutional Court expressed the opinion that the
state authorities cannot evade the principle of legality by requiring the individual
to make declaration that he will do something, which the law does not require,
and making the required declaration a condition to exercise of another right.

P1. US 114/96*

In this case the Constitutional Court reviewed the constitutionality of Art. 90
para. 1 of the Law No. 114/1992 Coll., on protection of nature and landscape,
concerning the application of the Code of Administrative Procedure to provisi-
ons regulating import and export permits for endangered species of plants and
animals protected by international treaties. The challenged provision enabled the
Ministry of Environment to arbitrarily deny the issuing of the permit or even not
to decide at all, without the applicant having any effective judicial remedy against
such practice (due to imperfect legal regulation of administrative judiciary at that
time).

43 Finding of the Czech Constitutional Court 1. US 145/94, Coll. CC Vol. 4, fnding No.
63, p. 133.

44 Finding of the Constitutional Court PL US 114/96, Coll. CC Vol. 6, finding No. 114, p.
323.
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The Constitutional Court based its decision mainly on Art. 2 para. 3 of the
Constitution, which among others provides guarantees against misuse of state
power and requirement of statutory basis for exercise of state power, be it the
Code of Administrative Procedure or other statute. The Constitutional Court sta-
ted that the first sentence of Art. 90 para. 1, by excluding Art. 5 para. 6 from the
scope of application of general procedural regulation, establishes absence of the
statutory basis, limits and means of exercise of state power by the Ministry of En-
vironment, which combined with the lack of other legal regulation of this proce-
dure establishes a breach of Art. 2 para. 3 of the Constitution and Art. 2 para. 2 of
the Charter. At the same tima the Constitutional Court found it to be the violation
of Art. 36 para. 1 of the Charter (the right to fair trial).

Review of Constitutionality of the Treaty Establishing Constitution for Europe

An example, which presents a real act of the Constitutional Court rather than
a decision, is the Court‘s reaction to the request of the Czech President to review
the constitutionality of the Treaty Establishing Constitution for Europe. The Con-
stitutional Court refused to take any action based on this request, because the
basis for its decision set by the Law on Constitutional Court, i.e. the submitting
of the Treaty to Parliament to express the consent with its ratification, was not
fulfilled®.

PL. US 51/06*

According to the Art. 1 of the Constitution, the Czech Republic is a democra-
tic law-respecting state. When interpreting this principle, the Constitutional Court
has always put emphasis on substantive rule of law, not only formal rule of law.
The Constitution accepts and respects the principle of legality as a part of the
whole concept of rule of law; however, it does not connect the positive law only
with formal legality, but it requires its interpretation and application to be deter-
mined by its substantive and material meaning. As stated above, one of the basic
premises of functioning of the rule of law is the existence of internal conformity

45 See Sladetek, V. — Mikule, V. — Syllova, J. Ustava Ceské republiky. Komentaf. 1. vy-
dani. Praha: C.H.Beck, 2007, p. 23.
46 Published under No. 483/2006 Coll.
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of the legal order. It is therefore necessary that all legal regulations are clearly un-
derstandable and precise and that their effects and consequences are foreseeable.

This relatively recent decision shows that the Constitutional Court intends
to involve the principle of legality in judicial review — the particular provisions
of the Law No. 245/2006 Coll., on public non-profit health care facilities, were
found unconstitutional due to conflict with the principle of legality. The abolis-
hed provisions were the so-called legislative “affixes”, i.e. provisions absolute-
ly unrelated to the rest of the statute, which was common practice for carrying
through controversial legislation. The Constitutional Court in this case examined
the content of the challenged provisions, especially its relation to the content of
the rest of the statute, from the point of view of the principle of legality, which
requires the statute to be consistent and systematic. The challenged provisions
dealt with absolutely different questions than the rest of the statute and therefo-
re contravened the mentioned requirements and therefore were abolished by the
Constitutional Court.

The situation in neighbouring Austria can be illustrated by the decisions of
the Austrian Constitutional Court presented further in the text, which are typical
examples of the established case-law with respect to the principle of legality.

The most important problem, which was tackled by the Austrian Constitutio-
nal Court when confronting the substatutory legal regulations with the principle
of legality, was the extent of necessary preciseness of the statutory authorizati-
on for issuing the substatutory regulations. The practice of administrative bodies
does not have to be prescribed by the law in detail, as the Art. 130 para. 2 B-VG
implies, defining the administrative discretion. Pursuant to the Art. 130 B-VG
the administrative authority does not act against the law, if the legislator refrains
from defining precisely the possible behaviour of the administrative authority and
leaves the choice to be made by the authority itself, however, the discretion must
be exercised with respect to the meaning of the law.*’

There is no uniformity of the case-law concerning the extent of the discretion
of administrative authorities and the literature speaks about so-called differen-

47 Ohlinger, T. Verfassungsrecht. 6. iiberarbeitete Auflage. Wien: WUV Universititsver-
lag, 2005, p. 255.

199



tiated principle of legality, which means that the extent of discretion varies in
different branches of law. Therefore the legal regulations dealing with the spatial
planning or the organization of territory (Raumordnung) can be much vaguer than
tax or criminal regulations, as illustrated by the following decision:

Decision of 20™ June 1994, B473/924

In the following case the Austrian Constitutional Court ruled that the statute
regulating fees must be reviewed very strictly concerning necessary preciseness
of the legal basis, because in this branch of law there is an increased need for
clearness and preciseness of the statute due to protection of individuals. Such
strict scrutiny is also justified by the fact that the breach of these provisions of
the statute could lead to punishment, and therefore it must be absolutely clear for
the addressee of the regulation, which actions are conform to the law and which
are illegal.

As already mentioned, in some branches of law the requirement for sufficient
preciseness of content of statutory basis is lower than in others. An example of
such branch is the spatial planning or the organization of territory (Raumord-
nung).

When reviewing the constitutionality of the statutory basis for issuing of sub-
statutory regulations in this particular branch of law, the Constitutional Court
requires that rather than precisely defining the extent of activity of administrative
authority, the statute contains a comprehensive catalogue of goals and correspon-
ding list of tasks for the administrative authorities, which are directed at fulfil-
ment of goals set by the statute.

In such case, also the regulation of the procedure of issuing the substatutory
regulations (i.e. the process of preparation and adoption of the spatial plan) would
be subject to the strict scrutiny, which would compensate the less precise regulati-
on of material questions. The Austrian Constitutional Court also requires that the
adoption of such substatutory regulation is sufficiently justified.

48 VfSlg 13.785
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Decision of 26" January 1997, G 112, 113/96, G 289, 290/96%

This decision abolished a provision of a Vorarlberg Spatial Planning Law*,
which authorized the municipalities to issue a zoning regulation for the industrial
area. The zones were distinguished according to the type and category of industry,
which may be established in particular zone, and defined also permitted limits of
negative effects produced by operation of that industry. This way the legislator
empowered the municipalities to define by regulations the categories of industry
that may be established in particular zones, which was according to Austrian Con-
stitutional Court beyond acceptable extent of discretion of municipalities.

Decision of 5" October 2006, G39/06, V26/06 — B3172/05°!

In this case the Austrian Constitutional Court found the Art. 40 para. 1 of the
City Statute of Innsbruck (Innsbrucker Stadtrecht), which regulated the publica-
tion of regulations and decisions of city authorities, contrary to the requirement
of sufficient preciseness of the content of the statutory basis, because it did not
clearly define the cases, in which the regulation must have been published both
on official board and in the official journal.

Decision of 16" June 1989, G176/88>

The Austrian Constitutional Court abolished certain provisions of the Vorlar-
Iberg Law on Ski Schools (Schischulgesetz) due to the breach of the requirement
of sufficient preciseness of the statute concerning regulation of the ski schools
management. The breach consisted in the absence of legal regulation of relations
among members of executive board of the ski school, which however have to be
regulated by the statute and not by the board itself (especially concerning the new
members of the board). The ski school is a public law entity and therefore the
legislator cannot leave for the court or administrative authority to create rules for
solving problems arising among members of the executive boards concerning the
management of the public law entity.

49 VfSlg 14.672

50 Vlbg Raumplanungsgesetz 1996

51 This decision was not published yet.
52 VfSlg 12.066
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Decision of 30" November 2006, G149/06, V 62/06°

In one of the most recent decisions the Austrian Constitutional Court reaffir-
med the case-law concerning the principle of legality and requirement of preci-
seness of the content of statutory basis (Determinierungsgebot). The agricultural
office in municipality of Bregenz (federal land Vorarlberg) forbade operation of
freight railway Bartholomdberg — Sassella — Obersassella based on Art. 11 para. 2
of the Vorarlberg Law on Freight and Funicular Railways (Giiter- und Seilwege-
gesetz). This provision empowered administrative authorities to forbid operation
of a particular freight railway by unauthorized persons; however, the statute did
not enumerate the authorized persons, and therefore it was not clear, what are the
conditions, under which the railway would be forbidden. This deficiency establis-
hed breach of principle of legality and the Austrian Constitutional Court had to
abolish the challenged provisions.

When comparing the Czech and Austrian case-law, the difference in decided
issues is quite clear. We believe it is the result of different period of existence and
activity of the compared judicial bodies. The Austrian Constitutional Court after
certain period of its existence elaborated certain interpretation of the principle of
legality and due to the similarity of the Czech and Austrian legal environments
and maybe also to inspiration by the Austrian case-law, it is reasonable to expect
that the Czech Constitutional Court will adopt a similar approach. Its recent case-
law (e.g. the decision on so-called legislative “affixes”) supports this theory.

However, the Austrian Constitutional Court did not stagnate at certain point of
development and keeps on advancing its interpretation, which can be illustrated
by differentiated approach to preciseness of the content of statutory basis or by
accepting the compensation of material vagueness of statute through more detai-
led procedural provisions. This approach is very attractive especially due to its
potential to influence the quality of adopted legislation, which is rather shabby
in the Czech Republic. The focus on statutory basis for issuing secondary legis-
lation is quite logical in Austria, where it constitutes very important part of the
legal order. The increased quality of primary legislation would certainly improve

53 This decision was not published yet.
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also the quality of secondary legislation, which would both be very beneficial in
Czech legal order.

Finally it is worth to analyze the significant influence of case-law of the Aus-
trian Constitutional Court on Austrian jurisprudence, which adopts its develop-
ments, and ask whether something similar would be possible in the Czech en-
vironment. In our opinion, there are no differences that would prevent it from
happening; however, the Czech jurisprudence might explore the Austrian appro-
ach to interpretation of principle of legality and create a suitable starting position
for the Czech Constitutional Court concerning this issue.

6. Final conclusions and future perspectives

The overall comparison of the analyzed issue shows that the Austrian percep-
tion of the principle of legality is significantly wider than the Czech legal theory
or practice provides, still even though we believe that the trend of emphasizing
the role of basic principles of rule of law (predictability of law, legitimate ex-
pectations, legality etc.) in most European Countries and also in European Law
cannot be neglected. These principles are already applied also in Czech legal
environment, but their understanding is relatively narrow due to their weak ela-
boration in theory, practice and case-law.

Wider perception of these concepts is in our opinion crucial for shift in con-
temporary understanding of the concept of rule of law — the shift from the state
bound by its law to the state, which has developed certain legal culture at level,
which allows that particular state to be described as Rechtstaat (state respecting
the rule of law).

As a clear result from the presented information, we conclude that the princip-
le of legality should become one of commonly applied criteria for examining not
only the activity of public authorities, but also the constitutionality of primary and
secondary legislation. That would require extending the concept of the principle
of legality so that it would contain:

e  appropriate balance between generality and preciseness of the law
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e testing of the extent of preciseness of the law with respect to the branch
of law

° obligation to set appropriate basis for operation of state authorities in a
statute

° requirement of sufficient preciseness of statutory basis for issuing of
substatutory regulations

° possibility to compensate less precise regulation of substantive questi-
ons by increased focus on procedural questions

In our paper, we tried to show that the necessary constitutional and statutory
prerequisites, as well as theoretical and conceptual premises, for adopting the
Austrian approach regarding the principle of legality, already exist in the Czech
legal environment. The case-law of the Austrian Constitutional Court as menti-
oned above also shows that it is possible to expect a number of positive effects
of application of such approach. We are not aware of negative consequences yet,
though they might possibly occur. Possible risks would probably be connected
with strengthening the influence of the Constitutional Court on legislative process
and the adopted legislation, which may result in shift in horizontal division of
power and change relations between judicial and legislative powers. However,
even if this happens, it is not likely to be detrimental for individuals.

Contrariwise, the application of the above mentioned criteria by the Consti-
tutional Court would lead to the necessity of concretization of existing laws and
may also be an effective instrument for reducing the “legislative whirlwind”,
which results in low-quality legislation devastating coherence, comprehensibility
and efficiency of the legal order. The concretization needs not necessarily to be
directed at the content — in Austrian legal order it quite often means the shift from
the classical structure of legal norm in the form hypothesis — disposition — sanc-
tion to the so-called goal-norms that are structured in the form goals — instru-
ments for achieving the goals.

Such regulations are obviously very indefinite concerning their concrete out-
comes in the form of activity of state authorities and therefore their legality is
ensured through very strict procedural regulation (so-called procedural legitimi-
zation of norms). This compensation can be very useful (and is most often used)
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in branches of law, which require certain extent of creativity of state authorities,
like e.g. spatial planning. The procedural orientation of law is certainly not sur-
prising in Europe; contrariwise, it is quite common feature demonstrating itself
e.g. in the privileged position of the right to a fair trial within European system of
protection of fundamental rights.

The extension of understanding of the principle of legality will certainly affect
a number of other issues, which cannot be precisely identified at this time. As it
was indicated above, those issues may be interpretation of law, especially the
constitutionally conform interpretation, solution of legal gaps and many others.
Simultaneously it can be an impulse for reconsidering the content of other general
legal principles or concepts, which are connected with legality and which toge-
ther form the concept of rule of law (or Rechtstaat). This would be a natural result
of the evolution of the state and law relation.
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Princip legality v ¢esko-rakouském srovnani

Veronika Tomoszkova, Maxim Tomoszek

1. Uvod

Princip legality je soucasti SirSiho pojmu pravni stat nebo panstvi prava (Rule of
Law, Rechtsstaat). V CR je vyjadien v Ustavé a v Listing ve své ryzi podobé (¢l. 2
odst. 3 Ustavy, resp. ¢l. 2 odst. 2 Listiny), nicméné je déle rozpracovan v fadé jinych
predpist a ustanoveni a nabyva tak fady konkrétnich podob (napf. v trestnim pravu
se projevuje jako zasada nullum crimen sine lege apod.).

Princip legality je také jednim ze znaki odliSujicich vefejné a soukromé pravo,
Iépe feceno verejnou a soukromou sféru. Pro vefejnou sféru plati princip legality
(¢l. 2 odst. 3 Ustavy), v soukromi plati opa¢na zasada, vyjadiena v &l. 2 odst. 4
Ustavy.! Mimo tyto Gistavni definice principu legality viak existuje cela fada definic
v odborné literature. Pfiban tak napft. definuje legalitu jako ,,povinnost kazdé fyzic-
ké a pravnické osoby i statu a jeho organii dodrzovat zakony.?

Realny rozsah principu legality je vSak rozsSifovan judikaturou i pravni teorii,
a neni tak zcela zfejmé, kde jsou jeho hranice. Jeho plisobeni prostupuje celym
pravnim fadem. Lze si napi. klast otazku, zda se skute¢né timto principem mini, ze
statni moc neni mozné uplatilovat zpiisobem, ktery zakon nezna (byt i ve prospéch
jednotlivce), ¢i dokonce Ze neni-li statu uloZena povinnost konat, mél by ztstat
neéinny.

V Ceské republice, jak se zatim zd4, neni chapani principu legality rozvinuto do
té miry, jako je tomu napf. v sousednim Rakousku, a tento ptispévek se bude sna-
Zit prezentovat nejen pri¢iny a mozné dusledky téchto odlisnosti, ale také ukazat,
v &em by pro CR mohl byt rakousky p¥istup inspiraci.

1 Sladegek, V. — Mikule, V. — Syllova, J. Ustava Ceské republiky. Komentaf. 1. vydani.
Praha: C.H.Beck, 2007, s. 19.

2 Pfiban, J. Hranice prava a tolerance. Sociologické nakladatelstvi. Praha 1997, s.
54-55.
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2. Vztah principu legality k vybranym tstavnim principiim

Jak jiz bylo naznaceno vyse, je o principu legality nutno uvazovat v souvislosti
s dalSimi stavnimi principy, zejména v souvislosti s republikanskym principem
a s principem materialniho pravniho statu.® Ceska Ustava nijak vyslovné neodka-
zuje na republikansky princip, fakticky vSak uplatnéni tohoto principu vyplyva ze
samotného nazvu statu — Ceska republika. Rakouské spolkova Ustava narozdil od
geské Ustavy vyslovné uvadi v ¢l. 1, ze Rakousko je demokraticka republika. Statni
ziizeni republika determinuje ¢innost statni organti v tom smyslu, ze jejich rozhod-
nuti maji sledovat zajem celku a ne vybranych jednotlivcl?, statni moc je nutno vy-
konavat v souladu s pozadavkem moznosti kontroly ze strany verejnosti a vazanosti
ustavou a zakonem.’

Ceska Ustava uvadi, ze Ceska republika je mj. demokratickym pravnim statem.
Nejobecngji je pojem ,,pravni stat” charakterizovan jako stat, v némz je statni moc
vézana zakonem a v némz obcané mohou ¢init v8e, co neni zakonem zakazano, a
nesmi byt nuceni €init to, co zakon neuklada.® V souvislosti s principem materialni-
ho pravniho statu a jeho vyjadienim v rakouské spolkové Ustavé uvadi Filip: ,,mis-
to vlady lidi, tak nastupuje vlada zakont (tzv. nomokracie),...jak ji vyjadiila v €l. 1
Ustava Rakouska, kdyz misto obvyklého vyrazu ,, moc * prohlasila, 7e v Rakousku
pravo vychazi z lidu.*” Tato formulace koresponduje s Kelsenovym nazorem, Ze

3 K ustavnim principim v CR blize viz: Filip, J. Ustavni pravo Ceské republiky 1.
Zakladni pojmy a instituty. Ustavni zéklady CR. 4. opravené a doplnéné vydéni.
Masarykova Univerzita a nakladatelstvi Doplnék. Brno 2003, s. 214 an.

4 Jak uvadi Komentaf k Ustavé CR od Pavlicka a Hebejka, je statni moc dle ¢l 2 odst. 3
Ustavy CR pojimana jako sluzba ob&aniim namisto pojeti stitni moci jako ,,vlady nad
ob&any zaloZené na viemocnosti statu*. Pavlicek, V. — Hiebejk, J. Ustava a tistavni Fad
Ceské republiky. Komentaf. 1. dil. Ustavni systém. Linde. Praha 1998, s. 60.

5 Filip, J. Ustavni pravo Ceské republiky 1. Zakladni pojmy a instituty. Ustavni zaklady
CR. 4. opravené a doplnéné vydani. Masarykova Univerzita a nakladatelstvi Doplngk.
Brno 2003, s. 189 an.

6  Srov. Wintr, J. Principy ceského ustavniho prava (s dodatkem principu prava evrop-
ského a mezinarodniho). Eurolex Bohemia. Praha 2006, s. 18.

7 Filip, J. Ustavni pravo Ceské republiky 1. Zakladni pojmy a instituty. Ustavni zéklady
CR. 4. opravené a doplnéné vydani. Masarykova Univerzita a nakladatelstvi Doplngk.
Brno 2003, s. 218.
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stat a pravo jsou identické pojmy.® Naproti tomu ¢eska Ustava ziistala v ¢l. 2 odst. 1
u klasického vyjadieni: ,,lid je zdrojem veskeré statni moci®.

Pojem pravni stat je dle Filipa napliiovan fadou pravnich principi, mj. také prin-
cipem vazanosti statni moci zakonem, pfitom zakonodarna moc je vazana ustavou
amoc vykonna a soudni Gstavou a zakony a vSechny tii moci jsou pak vazany prin-
cipem ucty k praviim a svobodam ¢lovéka a obc¢ana.’

Obsah pojmu pravni stat dale napliiuje samotny princip legality vyjadieny pii-
mo v &eské Ustave, podle niz Ize statni moc uplatiiovat jen v piipadech, v mezich a
zplsobem stanovenych zdkonem!’. Dilezitou komponentou pravniho statu je také
pravni ochrana, zejména soudni ochrana zakladnich prav a svobod a ochrana prav
nabytych v dobré vife, ktera zajist'uje efektivni uplatnovani zasady vazanosti statni
moci zakonem."

Filip uvadi, ze dal$imi, vyslovné¢ neuvedenymi kritérii pravniho statu, jsou
v Ceském pravnim fadu také pozadavek pravni jistoty, jasnosti, predvidatelnosti
a urditosti prava.'? Knapp princip pravni jistoty vztahuje jiz na proces tvorby prava,
kde podle n¢j ma dva zéasadni projevy, a to pozadavek stability prava a pozadavek
zékonnosti prava®. Jednou z podminek pravni jistoty je pak podle ng&j i jasnost

8  Srov. Ohlinger, T. Verfassungsrecht. 6. iiberarbeitete Auflage. WUV Universititsver-
lag. Wien 2005, s. 58; Kelsen, H.: Ryzi nauka pravni. Metoda a zakladni pojmy. Nak-
ladatelstvi Orbis. Praha 1933, s. 54.

9 Filip, J. Ustavni pravo Ceské republiky 1. Zakladni pojmy a instituty. Ustavni zéklady
CR. 4. opravené a doplnéné vydani. Masarykova Univerzita a nakladatelstvi Doplngk.
Brno 2003, s. 219.

10 ¢l 2 odst. 2 Listiny zakladnich prav a svobod a ¢l. 2 odst. 3 Ustavy CR. Srov. Filip, J.:
Ustavni pravo Ceské republiky 1. Zakladni pojmy a instituty. Ustavni zaklady CR. 4.
opravené a doplnéné vydani. Masarykova Univerzita a nakladatelstvi Dopln¢k. Brno
2003, s. 219.

11 Ohlinger, T. Verfassungsrecht. 6. {iberarbeitete Auflage. WUV Universititsverlag. Wien
2005, s. 58. Srov. také Filip, J.: Ustavni pravo Ceské republiky 1. Zakladni pojmy a
instituty. Ustavni zaklady CR. 4. opravené a doplnéné vydéni. Masarykova Univerzita
a nakladatelstvi Doplnék. Brno 2003, s. 220.

12 Filip, I. Ustavni pravo Ceské republiky 1. Zakladni pojmy a instituty. Ustavni zaklady
CR. 4. opravené a doplnéné vydani. Masarykova Univerzita a nakladatelstvi Doplngk.
Brno 2003, s. 222.

13 Knapp. V. Teorie prava. 1. vyd. Praha: C.H.Beck, 1995, s. 206.
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pravnich norem', kterou Knapp primarné vztahuje k jednotlivci, avak podle nas
ve stejné mife musi dopadat i na organy vefejné moci.

Sin uvadi zasadu legality jako jeden z principt legislativnépolitického procesu
tvorby prava a nazyva ji zasadou ,,svrchovanosti zakona®." Vyznam této zasady
pro proces tvorby prava podle néj ,,vyplyva z hierarchie pravnich piedpist v struk-
tufe pravniho fadu uspofadané podle pravni sily a souvisi s problematikou legisla-
tivni pravomoci svéfené Ustavou™ a jako pozitivni jev v této souvislosti vnima, ze ,,v

Y

uplynulych letech se projevuje trend sméfujici k posouvani t€zisté pravni regulace

do obsahu zakontl a tim i k prosazovani zasady o svrchovanosti zakona.*'¢

3. Obsah principu legality

V této ¢asti naseho prispévku bychom se radi zamysleli nad obsahem principu
legality, resp. do jaké miry a kde se zasada legality uplatiuje. Z definic v Listing
zékladnich prav a svobod a v Ustavé CR je ziejmé, Ze kli¢ovymi pro pochopeni
rozsahu aplikace principu legality v CR budou pojmy:

e v piipadech stanovenych v zékoné (ptisobnost organu)

e v mezich stanovenych zdkonem

e  zpUsobem stanovenym v zakon¢ (pravomoc organu)

Jak vystizn¢ uvadi Wintr: ,,[p]ravo (zakon) stanovuje, kdy statni moc mize za-
sahnout (pfipady), kam az mize zajit (meze) a jaké prosttedky mtize pouZzit (zpt-
soby).“1”

Takovy zpusob chapani principu legality'® sméfuje k orientaci na ¢innost organt
vykonavajicich statni moc a na zkoumani, zda tato ¢innost nevybocila ze zdkonné-

14 Knapp. V. Teorie prava. 1. vyd. Praha: C.H.Beck, 1995, s. 206-207.

15 Viz Sin, Z. Tvorba préva a jeji pravidla. Univerzita Palackého v Olomouci. Olomouc,
2000.

16 Sin, Z. Tvorba prava a jeji pravidla. Univerzita Palackého v Olomouci. Olomouc
2000, s. 17.

17 Wintr, J. Principy ceského ustavniho prava (s dodatkem principu prava evropského a
mezindarodniho). Eurolex Bohemia. Praha 20006, s. 18.

18 V odborné literatuie se nékdy hovofi také o zasad¢ pravnosti, na jejimz zaklad¢ jsou
spravni ufady pfi vykonu své plisobnosti vazany nejen zakony, ale pravem, tj.souborem
vSech pravnich predpisi a sméji vydavat rozhodnuti pouze na zakladé¢ a v mezich
zakona. Sladecek k tomuto jesté dodava, ze ,,[v]e shod¢ s principem pravnosti musi
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ho podkladu. Domnivame se, ze aplikace principu legality zminénym zptisobem je
v CR pomérné bé&zna a neni tudiz nutné se ji podrobné&ji zaobirat'”.

Cl. 18 odst. 1 rakouské spolkové Ustavy (dale jen B-VG) stanovi, Ze ,,[v]es-
kerou statni spravu® lze vykonavat pouze na zakladé zakoni“. Vykonna moc je
dle tohoto ustanoveni vazana zakonem. Ve formalnim smyslu tak B-VG zakotvuje
panstvi prava“ a toto ustanoveni je ustfednim pfihlaSenim se k principu pravniho
statu®!, ktery tvoii jadro rakouského tstavniho poradku.?

Druhy odstavec ¢l. 18 B-VG dale rozviji zasadu legality, a to v tom smyslu, ze
| k]azdy spravni orgdn mtize na zakladé zakont a v mezich své plsobnosti vydavat
nafizeni®, tj. podzakonné pravni piedpisy (v ném¢iné€ Verordnung). Leeb v této sou-
vislosti uvadi, ze ¢l. 18 odst. 1 a 2 B-VG stanovi, ze zakon ptedstavuje nejen meze
vykonu vysostné spravy, ale organy vykonné moci sméji vykonavat svou pravomoc
a pusobnost jen na zaklad¢ zakonného zmocnéni. V tomto kontextu je z €l. 18 odst.
2 B-VG mozno dovodit, Ze spravni organy, resp. dle rakouské terminologie vykon-
né organy mohou vydavat pouze nafizeni, ktera konkretizuji, provadéji zakon.?

byt dostatecné jasné a urcit¢ vymezena pravomoc a plisobnost tfadd.” Sladecek, V.:
Obecné spravni pravo. 1. vydani. ASPI. Praha 2005, s. 361

19 V této zalezitosti odkazujeme na judikaty ¢eskych soudt zarazené v zaveru piispévku

20 Na tomto misté je potieba jistého terminologického vyjasnéni. V némciné zni ¢l. 18
odst. 1 B-VG takto: ,,Die gesamte staatliche Verwaltung darf nur auf Grund der Gesetze
ausgetibt werden . Komentat k B-VG hovofi o vazanosti vykonné moci (Vollziehung)
zakonem. Pojem ,,Vollziehung * je v rakouské pravni védé vniman jako pojem zahrnu-
jici Verwaltung a Gerichtsbarkeit, tedy spravu a soudnictvi. Pod rakouskym pojmem
Verwaltung je dle Ceské terminologie zahrnuta vykonna moc ve smyslu Ustavy CR
a vefejna sprava a tento pojem je souhrnné pouzivan jako ekvivalent ¢eského pojmu
,,vykonna moc*.

21 Mayer, H. Das dsterreichische Bundes-Verfassungsrecht. Kurzkommentar. 2. Auflage.
Manz Verlag. Wien 1997, s. 111.

22 Ohlinger, T. Verfassungsrecht. 6. iiberarbeitete Auflage. WUV Universititsverlag.
Wien 2003, s. 253.

23 Leeb, D. Verfassungsrechtliches Determinierungsgebot und Rechtsschutz in der dster-
reichischen Raumplanung nach den Raumordnungsgesetzen der Lander (unter beson-
derer Beriicksichtigung des 06 ROG). In Shornik ze spolecného cesko-rakouského od-
borného semindie na téma ,, Uzemni planovini a ochrana Zivotniho prostiedi®, ktery
se konal 10.—12. kvetna 2007 v Kasperskych Hordch. V tisku.
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Komparaéné je zde tieba podotknout, Ze oproti stavu v CR neni v Rakousku

tieba pro vydani podzakonného piedpisu vyslovného zakonného zmocnéni a také

neni nutné, aby podzakonny pravni predpis sméfoval k provedeni zakona, rakouska

pravni teorie zna také natizeni k doplnéni zakona (gesetzesergdnzende Verordnun-

2)** nebo nafizeni zastupujici zakon (gesetzesvertretende Verordnung).> V Rakous-

ku jsou vSechny sekundarni pfedpisy oznacovany jako natizeni a obecné podminky

pro jejich vydani jsou jednotné.

Ackoliv odstavec prvni uvadi jako adresata vyslovné pouze statni spravu, resp.

vykonnou moc (viz pozn. &. 14), vyplyva z judikatury Ustavniho soudniho dvora®

24

25

26

Viz nize rozhodnuti rakouského ustavniho dvora ze dne 7. 12. 1988, B1289/88 (V{Slg

11.926).

Viz Mayer, H. Das osterreichische Bundes-Verfassungsrecht. Kurzkommentar. 2. Au-
flage. Manz Verlag. Wien 1997, s. 118.

V rozhodnuti Gstavniho soudniho dvora ze dne 10. 5. 1989 (&. sbirky V{Slg 12.185) je
uvedeno: dle ¢l. 18 odst. 1 B-VG smi byt statni sprava vykonavana pouze na zakladé
zakona. Tim je jako vyznamny prvek principu pravniho statu myslena vazanost celé
vykonné moci (tj. sprava a soudnictvi) zakonem; to, ze princip legality plati také
pro soudnictvi, nelze vazné rozporovat. Na zaklad¢ toho je zdkonodarci zakazano,
zmocnovat soudy a spravu k takovému jednani, které neni zdkonem piedem dostatecné
obsahove vymezeno. Pravni norma, ktera zaklada zasah do prav piislusejicich spravnim
ufednikiim ¢i soudctim, musi byt tudiz dle obsahu, pfedmétu a rozsahu dostate¢né
urcitd a vymezena tak, aby tiha zasahu do prava byla méfitelna a pro osoby pov-
inné predvidatelna a vypocitatelna....Jednalo se o ptipad, kdy Nejvyssi soud (OGH)
pozadal Rakousky ustavni soudni dvir, aby z divodu protiistavnosti zrusil ustanoveni
§ 150 sluzebniho zakona pro soudce (Richterdienstgesetz). Podnétem pro tuto zadost
Nejvyssiho soudu bylo suspendovani prezidenta soudu ze sluzby na zakladé rozhodnuti
Nejvyssiho soudu jako disciplinarniho soudu pro soudce ze dne 2. 5. 1989. Ustano-
veni § 150 sluzebniho zékona pro soudce bylo dle rozhodnuti Rakouského tstavniho
soudniho dvora v rozporu se zasadou legality, protoze zakonodarce ponechal zcela
neupraveny volny prostor disciplinarnimu soudu, aby v jednotlivém pfipadé¢ rozhodl o
snizeni platu az o dv¢ tietiny soudci, ktery je suspendovan.

211



a dale z tstavnich zvyklosti”’, ze zasada legality vyjadiena v odst. 1 dopada i na
soudni moc.?®

Dalsim adresatem zasady zakonnosti, ktery neni v ¢l. 18 B-VG vyslovné uve-
den, jsou vefejnopravni korporace (Selbstverwaltungskérper), a to nejen obce jako
uzemni vefejnopravni korporace, pro které je zasada legality zakotvena v ¢l. 118
odst. 4 B-VG, ale napt. také 1ékatské komory jako instituce profesni samospravy.?

V CR se princip legality vztahuje nejen na viechny statni organy, ale plati obec-
né kdykoliv pti vykonu vefejné moci.*® Dopada tak napf. i na zajmovou samospra-
vu, ale také na zdravotni pojistovny, verejnopravni média a vefejné vysoké Skoly
(byt’ u poslednich dvou jen v omezené mite).3' Ustavni soud CR dokonce piipustil
aplikaci principu legality v pracovnépravnich vztazich®2.

Jak jiz bylo vySe naznaceno, vyplyva ze zasady legality nutnost jednani statu
a ostatnich subjektd (napf. obci ¢i jinych vefejnopravnich korporaci) na zaklade
zakonného zmocnéni. Zakonné zmocnéni mize byt v rakouském pravnim fadu
obsazeno nejen ve spolkovych a v zemskych zakonech, ale také v Parlamentem
schvalenych mezinarodnich smlouvach, pokud jsou dle métitka stanoveného v ¢l.
18 B-VG dostate¢né obsahove urcité, a dale v obecné transformovanych pravnich
aktech mezinarodnich organizaci a také v mezinarodnim oby¢ejovém pravu.

Véazanost zakonem zakotvena v ¢l. 18 odst. 1 B-VG znamen4, Ze zakonodarce
urcuje (determinuje) v obycejnych zakonech veskeré jednani statu, které se tak pro
obcany stava predvidatelnym™®. Vazanost vykonné moci oby¢ejnymi zakony, které

27 Vazanost soudni moci zakony patiila v dobé pfijeti rakouské spolkové tustavy
k samoziejmostem, které nebylo tfeba zakotvovat v ustavé a které platily dlouho
predtim, nez byla Gstava pfijata. Mayer, H.: Das &sterreichische Bundes-Verfassung-
srecht. Kurzkommentar. 2. Auflage. Manz Verlag. Wien 1997, s. 111.

28 To mj. vyplyva také z terminologického vymezeni pojmu Vollziehung v poznamce €. 13.

29 Srov. rozhodnuti Rakouského tstavniho soudniho dvora ze dne 16. 7. 1993, V42/92
(V1Slg 13.448) a rozhodnuti ze dne 21. 6. 1993 V23/92 (V{Slg 13.464).

30 K pojmu ,,veiejna moc* viz usneseni US CSER sp. zn. I. US 191/92, Sbirka nalezti a us-
neseni US CSFR, pofadové &islo 3, viz http://www.concourt.cz/pages/sbirka_uscsfihtml

31 Sladegek, V. — Mikule, V. — Syllova, J. Ustava Ceské republiky. Komentaf. 1. vydéani.
Praha: C.H.Beck, 2007, s. 22.

32 Viznalez US CR sp. zn. II. US 192/95, Sb.n.u. sv. 4, nalez &. 73, s. 197.

33 Ohlinger, T. Verfassungsrecht. 6. iiberarbeitete Auflage. WUV Universititsverlag.
Wien 2005, s. 253.
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odpovida piikaz urcitosti obycejného zakona, nesmi byt prekonana pfimym pouzi-
tim obecnych a neurcitych tstavnich piedpisi.**

V této souvislosti je podstatné zminit problematiku mezer v pravu — je ziejme,
ze zminéna zasada (ktera obdobné plati i v ¢eském pravu) vylucuje moznost prekle-
nuti mezer v pravu pouzitim obecnych a neur€itych tGstavnich predpisi. Je otazka,
zda tento zakaz plati i pro pouziti obecnych ustanoveni zakonnych (napf. obecnych
ustanoveni daného zakona), avsak jestlize je vylouceno takto pouzit Gstavni piedpi-
sy, tim spiSe by nemélo byt mozné pouzit predpisy zakonné.

Zda je Ceské pojeti shodné s rakouskym se zda byt minimalné sporné, kdyz
je konfrontujeme napf. s nalezem US CR sp. zn. P1. US 36/01%. V ném US do-
vodil vykladem Ustavy svou pravomoc zkoumat soulad zédkond s mezinarodnimi
smlouvami, byt Ustava ani zakon o tistavnim soudu® (déle jen ZUS) mu takovou
pravomoc vyslovné nesveéiuji. Je samoziejmé otazka, zda v rakouském pojeti se
tato zasada vztahuje i na US (nebot’ moci vykonnou se sice rozumi i soudnictvi,
nicméné z logiky véci US nemiize byt vazan oby&ejnymi zékony — tak napt. US CR
je vazan pouze ustavnimi zékony a ZUS). Cesky US viak zde neprekonaval neur-
Sitost oby&ejného zakona, nybrz samotné Ustavy, navic nepouZival pfimo obecna a
neurcita ustavni ustanoveni, ale opiel se o systematicky vyklad celé fady tstavnich
ustanoveni.

Na zakladé téchto tivah se jevi otazkou hodnou podrobngjsiho samostatného
zpracovani, jaky bude vztah principu legality v jeho §ir§Sim pojeti a mezer v pravu,
jejich ptekonavani pomoci interpretace ¢i analogie, a kone¢né také zasady ustavné-
konformniho vykladu. Dle naseho nazoru se nebudou vylu¢ovat (ba ani nemohou),
nebot’ vyloucena je podle vyse zminéné definice pouze piima aplikace obecnych a
neurcitych Gstavnich predpist, coz by podle nas znamenalo zcela pominout zakon-
nou Upravu a piimo aplikovat ustavni ustanoveni, které vSak samo o sob¢é rovnéz
neni dostatecné urcité. S ohledem na zamér vénovat se v tomto pojednani spise
otazce pouziti principu legality v normotvorbé vsak tuto otazku ponechame jen
povrchné nacrtnutou.

34 Mayer, H. Das dsterreichische Bundes-Verfassungsrecht. Kurzkommentar. 2. Auflage.
Manz Verlag. Wien 1997, s. 111.

35 Publikovano pod ¢. 403/2002 Sb.

36 Zakon &. 182/1993 Sb., o Ustavnim soudu, ve znéni pozdgjich piedpist
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4. Aplikace principu legality v normotvorbé

Ze samotného vymezeni principu legality v rakouské spolkové Ustavé je ziej-
mé, ze ustavodarce jej zamyslel jako regulaci nejen realné ¢innosti statnich or-
gand, ale také jejich normotvorné &innosti. Koncepce obsazena v ¢eské Ustavé
vsak, jak jiz bylo naznaceno, sméfuje spiSe k regulaci realné ¢innosti, kdyz oblast
normotvorby neni v souvislosti s principem legality zminéna.*’

Oproti faktickému stavu v CR je viak zde jesté jedna zasadni odlignost. Z ¢1.18
odst. 1 a 2 B-VG, zejména z vyrazu ,,na zakladé¢ zakona® v odstavci druhém
¢l. 18 B-VG je nutné vyvodit povinnost zdkonodarce prijimat takové pravni
predpisy, které tvoii obsahové dostate¢né urcity zaklad pro veskerou ¢innost
organt vykonné moci, a to v¢etné vydavani podzakonnych pravnich piedpisi.
Do rakouské pravni teorie totiz z judikatury pronikl nazor, ze vazanost zdkonem,
ktera plati pro vefejnou spravu, zavazuje zaroven zakonodarce jednani verejné
spravy dostate¢né vymezit, aby bylo jasné, jak mohou organy konat. Pfi tom musi
stanovit obsah, proces a organizaci dané ¢innosti ve vSech zasadnich bodech.

Hranice mezi dostatecnou urcitosti a daleko jdoucim zmocnénim pfitom neni
v rakouském pravnim fadu precizné urend; po dobte zvazeném posouzeni da-
ného piipadu piislusi dle judikatury urceni této hranice jediné soudnimu dvoru.
Rakousky Ustavni soudni dvir se prileZitostné snazi o obecné vymezeni tistavng-
pravné pozadované miry obsahové uréitosti zdkonnych pravnich norem. Castéji
je shledano, ze ¢l. 18 B-VG vyzaduje, aby kazdy akt vykonné moci bylo z hledis-
ka pravnosti mozné poméiovat dle zakona, na jehoz zakladée byl vydan.

Domnivame se, Ze tento pfistup by mél aplikovan i v CR, a to na zékladg
nasledujici uvahy. Stat hranice ¢innosti svych organtl vytvari sdm, sam stanovuje
jejich pravomoc a pusobnost prostiednictvim zakont. Zakon tak nepfedstavu-
je nepiekroc€itelnou hranici, kterou by nebylo mozné zménit (v rdmei Gstavnich
mezi to mozné pochopitelné je), ale slouzi kromé jiného také jako urcity zdroj
informace o tom, jaké jsou limity ¢innosti statniho organu, a zaroven vymezuje
hranici mezi sférou svobody jednotlivce a moznosti statu jej ovliviiovat. Tim se
37 V ceskeé pravni teorii vSak princip legality byva vztahovan i k normotvorb¢, viz napf.

Knapp. V. Teorie prava. 1. vyd. Praha: C. H. Beck, 1995, s. 212, podle n&jz mtize

pravni normy vydavat pouze organ k tomu zdkonem povéteny v mezich zakonného
povéfeni a v zdkonem stanovené forme.
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obc¢antim umoziuje predvidat disledky svého chovani a rovnéz tak predvidat, ja-
kym zptisobem na n¢ bude statni organ pisobit. Extenzivni vyklad prava ve vzta-
hu k ¢innosti statnich organt by nemél byt prilis rozsiteny, nebot’ pochybeni stat-
niho organu pii tvorbé prava projevujici se napf. tim, ze ur¢ité opravnéni v ném
chybi, by zasadné nemélo jit k tizi jednotlivce, za coz lze povazovat i snizeni jeho
pravni jistoty ohledné zptisobt ¢i piipadd vykonu statni moci. Stat ma na rozdil
od jednotlivee moznost v pfipad¢, Ze to uzna za potiebné, pravo zménit a chybé-
jici pravomoc tak doplnit.*

Z principu pravni jistoty a predvidatelnosti prava vyplyva, ze by tyto zakonné
predpisy mély byt dostatené urcité a piesné, aby o obsahu norem nemohly vzni-
kat pochybnosti. Na druhé strané je ovSem nutné zminit, ze zakon musi byt do
jisté miry obecny, nebot’ ze své povahy ma byt obecné zavazny, tudiz ma dopadat
na neurcity pocet ptipadu®.

V této souvislosti pak Filip cituje® nalez Ustavniho soudu CR ve véci auto-
rizovanych architektt, v némz Ustavni soud judikoval, Ze ,, [p]rdvni jistotou...
neni minena absolutni neménnost prava neboli jeho ,,statika®....(pravni jistota)
je chapana ve smyslu urcitosti a konstantnosti prisuzovani vyznamii prdvaimu
textu, tj. jako urcitost stanovovani obsahu pravnich norem a konstantnost jejich
aplikace, jako stejné rozhodovani ve stejnych pripadech. Pravni jistotou se tu-
diz v tomto stanovisku v souvislosti s posuzovanym zdakonnym ustanovenim ro-
zumi predvidatelnost chovani statnich organii pri aplikaci prava, a to z hlediska
prisuzovani vyznamu pravnimu textu a z hlediska subsumpce skutkovych zjisteni
pod pravni normu pri rozhodovani. Urcitost stanovovani obsahu pravnich norem
neboli vyznamii pravniho textu zavisi pritom na urcitosti ustanoveni pravnich
predpisii a na pravnich interpretacnich postupech.

Obecné lze konstatovat, ze neurcitost ur¢itého (nékterého) ustanoveni pravni-
ho predpisu nutno povazovat za rozpornou s pozadavkem pravni jistoty, a tudiz

38 Srovnej napt. nélez US sp.zn. I. US 145/94, Sb.n.u. sv. 4, nélez &. 63, s. 133, citovany
blize také v kapitole 5.

39 US CR ve své judikatufe tuto zasadu n&kolikrat vyjadtil — viz napt. nalez sp.zn. P1. US
55/2000, publikovany pod ¢. 241/2001 Sb.

40 Filip, J. Ustavni pravo Ceské republiky 1. Zakladni pojmy a instituty. Ustavni zaklady
CR. 4. opravené a doplnéné vydani. Masarykova Univerzita a nakladatelstvi Doplngk.
Brno 2003, s. 222.
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i pravniho statu (¢1. 1 Ustavy Ceské republiky), toliko tehdy, jestlize intenzita této
neurcitosti vyluCuje moznost stanoveni normativniho obsahu daného ustanoveni
i pomoci obvyklych interpretac¢nich postupt.

V daném pripadé neurcitost napadeného ustanoveni interpretaci preklenout
nelze, a nelze tudiz dospét k zaveru, podle néhoz se na osoby, kterym bylo udéleno
opravneéni k projektové cinnosti nebo osveédceni zvlasini zpiisobilosti k vykonu
¢innosti ve vystavbé podle predchozich predpisii, vztahuji i ustanoveni o discipli-
ndrni odpovédnosti, povinném clenstvi v komore apod., anebo tomu tak neni. “4!

Tato obecnost, ktera vytvafi urcity manévrovaci prostor pro ¢innost statnich
organt, je velice podobna institutu spravniho uvazeni, jimz se v zasadé realizuje.
Je ziejmé, Ze takto vymezeny prostor bude rtzné Siroky podle odvétvi prava,
v némz bude pfislusny organ ptisobit — napf. v trestnim pravu bude velice uzky,
naopak napf. v oblasti uzemniho planovani mize byt velice Siroky. Konkrétni
posouzeni toho, zda v daném ptipadé prostor vymezeny pro volnou tvahu organu
vetejné moci neni pfilis Siroky ¢i uzky, by vsak mélo vzdy zaviset na posouzeni
dané situace soudnim organem, nejspise pravé Ustavnim soudem.

Princip legality v naznaceném SirSim chapani dopada i na vydavani podza-
konnych norem. Domnivame se, ze s ohledem na ¢eskou koncepci upravy vy-
davani podzakonnych pravnich ptedpist je otazka zakonného zmocnéni k jejich
vydani problematicka nikoliv z pohledu formalniho, ale obsahového, kdyz ¢asto
je toto zmocnéni piilis neurcité. Dlraz je pravni teorii i praxi kladen na existenci
¢i neexistenci zakonného zmocnéni, jeho kvalita (zejména co se tyce rozsahu ¢i
urcitosti) je vSak odbornou vefejnosti i soudy az na vyjimky opomijena. Vétsi
daraz v této oblasti by v§ak mohl pfinést vyrazné zkvalitnéni jak zmociovacich
ustanoveni zakonu, tak také samotnych podzakonnych piedpist.

5. Princip legality v judikature

V této Casti prispévku bude rozebrana relevantni judikatura jak ceskych, tak
rakouskych soudd. Nejprve budou prezentovana rozhodnuti ¢eskych soudd, ktera
se dotykaji principu legality.

41 Nalez US CR P1. US 4/95 (Sb.n.u., sv. 3, &. 29, & 168/1995 Sb.), ktery je téz k dispozici
na http://www.judikatura.cz/cgi-bin/jus/aspi_lit 42?WVCNC+151+jus-1
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Jako prvni je mozné v souvislosti s principem legality citovat rozhodnuti
Me¢stského soudu v Praze, v némz se uvadi: ,, Soudu zde nezbyva nez durazné vy-
jadrit, Ze tento nazor je zcela mylny a pravné vadny, nebot primo odporuje clanku
2 odst. 2 Listiny zdkladnich prav a svobod. Rovnéz tak je nutno zcela odmitnout
nazor Zalovaného, uvedeny téz ve vyjadieni k Zalobe, Ze pouze na zaklade sku-
tecnosti, ze v platném pravnim rdadu neexistuje konkrétni ustanoveni upravujict
postup v pripade, ze je vydano osvédceni o ceském statnim obcanstvi v rozporu se
zdkonem, nelze oznacit postup spravniho orgdnu, ktery sméruje k naprave tohoto
stavu, za zviili spravniho organu nemajici zZadny zakonny podklad. Soud i zde
musi dirazné konstatovat, zZe neexistuje-li konkrétni ustanoveni upravujici postup
pro urcité opatreni ve statni sprave, pak takové opatreni vitbec nelze ucinit. Jak
vylozeno vySe, kazdy konkrétni spravni organ — tedy i Ministerstvo vnitra — miize
v okruhu vztahii, jez jsou mu zakonem svéreny, rozhodovat pouze a pravé zpiiso-
bem, ktery je zakonem stanoven. Neni-li zakonem takovy zpiisob stanoven — a nent
pochyb o tom, ze v dobé vydani napadeného rozhodnuti Zadny zakon vysloveni
nicotnosti spravnim organem nestanovoval — pak nelze takové rozhodnuti vitbec
vydat. “?

Stézejni jsou viak rozhodnuti Ustavniho soudu, z nichZ jako typické nebo
vyznamna lze uvést tato:

P1. US 19/93%

,Nase nova Ustava neni zalozena na hodnotové neutralité, neni jen pouhym
vymezenim instituci a procesu, ale v€lefiuje do svého textu i urcité regulativ-
ni ideje, vyjadiujici zékladni nedotknutelné hodnoty demokratické spolecnosti.
Ceska tstava akceptuje a respektuje princip legality jako soudast celkové kon-
cepce pravniho statu, nevaze vSak pozitivni pravo jen na formalni legalitu, ale
vyklad a pouziti pravnich norem podfizuje jejich obsahové-materidlnimu smyslu,
podminuje pravo respektovanim zakladnich konstitutivnich hodnot demokratické
spolecnosti a t€émito hodnotami také uziti pravnich norem méfi.*

42 Z rozsudku Méstského soudu v Praze ze dne 26.1.2007, ¢j. 8 Ca 224/2005-31; rozhod-
nuti je dostupné na adrese http://www.knize-kinsky.cz/data/data_5a2bfa6364.pdf
43 Sb.n.u.sv.¢. 1, nélez ¢. 1,s. 1
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L. US 145/94%

Komparacné lze k nize citované rakouské kauze tykajici se smluvni organiza-
ce uzemi podotknout, Ze v podobné situaci rozhodoval v roce 1995 US CR. Jed-
nalo se o Uistavni stiznost proti postupu Ministerstva Zivotniho prostiedi CR, které
vyzadovalo jako jednu z podminek pro povoleni dovozu ohrozenych zivocicht
podle Umluvy o mezindrodnim obchodu ohroZenymi druhy Zivo&ichi a rostlin
i uc¢inéni Cestného prohlaseni, kterym na sebe zadatel piebiral ur¢ité povinnosti
vyplyvajici ze zminéné Umluvy. Touto cestou byl ob&an nucen &init to, co mu
zakon neuklada, ackoliv to bylo skryto za jeho dobrovolné ¢estné prohlaseni.
Dobrovolnost byla ov§em nulova, protoze toto ¢estné prohlaseni bylo nutnou sou-
Casti povoleni dovozu, a tim i podminkou kladného vyfizeni zadosti. Vzhledem
k tomu Ustavni soud CR dospél k zavéru, Ze bylo zasazeno do prav stézovatele
porusenim ¢l. 2 odst. 3 Listiny zakladnich prav a svobod.

V nalezu k tomuto piipadu vyslovil Ustavni soud CR nazor, Ze princip legality
nemuze statni organ obchazet tak, Ze se bude od obéana vyzadovat prohlaseni, ze
néco udini nebo strpi, coz by jinak podle prava nemusel, a takové prohlaseni by
bylo pfedpokladem k uplatnéni jiného prava.

PL. US 114/96%

V tomto ptipadu rozhodoval Ustavni soud o ustavnosti § 90 odst. 1 zdkona
¢. 114/1992 Sb., o ochrang pfirody a krajiny ve véci aplikace spravniho fadu na
ustanoveni § 5 odst. 6 zdkona o ochrané pfirody a krajiny, na jehoz zéklad¢ jsou
vydavana povoleni k vyvozu a dovozu ohrozenych rostlin a zZivo¢icht chranénych
mezinarodnimi imluvami, kterymi je CR vazana. Dana pravni Gprava dle ming-
ni Ustavniho soudu vytvofila situaci, kdy spravni ufad (v této véci Ministerstvo
zivotniho prostfedi), mohlo zcela libovolné vydani povoleni odpirat, ba dokonce
nerozhodnout viubec, aniz by zadatel mél — diky tehdejsi pravni Gpravé spravniho
soudnictvi - realnou moznost domoci se soudni ochrany.

Ustavni soud pii posuzovani Gstavnosti napaden¢ho vysel zejména z &l. 2
odst. 3 Ustavy, ktery mj. zahrnuje garance proti zneuZiti statni moci, ale také nut-
nost zakonného podkladu pro jeji uskute¢novani, at’ uz v podob¢ spravniho fadu

44 Viz nalez US sp.zn. L. US 145/94, Sb.n.u. sv. 4, nalez & 63, s. 133
45 Viz nalez US sp. zn. PL. US 114/96, Sb.n.u. sv. 6, nalez &. 114, s. 323.

218



¢i jinou samostatnou normou. Ustavni soud v odiivodnéni uvadi, ze § 90 odst.
1 véta prva ve slovech ,,§ 5 odst. 6 tim, ze vylucuje pouziti obecnych predpist
o spravnim fizeni, zaklada absenci jak zdkonného podkladu, tak mezi a zpisobt
uplatiovani statni moci Ministerstvem zivotniho prostfedi v souvislosti s povo-
lovanim vyvozu a dovozu ohrozenych rostlin a Zivoéicht chranénych mezina-
rodnimi imluvami, je vzhledem k nedostatku jiné pravni Gpravy tohoto fizeni
v rozporu s &l. 2 odst. 3 Ustavy i &l. 2 odst. 2 Listiny.

Ustavni soud v této véci také konstatoval, ze vylougenim pouziti obecnych
predpisii o spravnim fizeni pfi neexistenci jinych je soucasné zalozen i rozpor
s ¢l. 36 odst. 1 Listiny, ktery upravuje pravo kazdého na stanoveny postup pfi
domahani se svych prav.

Piezkoumani ustavnosti Evropské tstavni smlouvy

Prikladem nikoliv judikovanym, nybrz fakticky provedenym, byla reakce
Ustavniho soudu na Zadost prezidenta CR o prezkoumani ustavnosti Evropské
Gistavni smlouvy. US zde odmitl jednat, nebot’ nebyl dan zakonny zéklad pro jeho
rozhodnuti, kterym by v tomto pfipadé bylo ptedlozeni smlouvy parlamentu ¢i
referendu k vyjadieni souhlasu s ratifikaci.*

P1. US 51/06*

Podle ¢l. 1 Ustavy je Ceska republika demokratickym pravnim statem. Ustav-
ni soud jiz dfive uvedl, ze Ceska republika se hlasi k principiim nejen formalniho,
nybrz predeviim materialniho pravniho statu. Ustava akceptuje a respektuje prin-
cip legality jako soucast celkové koncepce pravniho statu, nevaze vsak pozitivni
pravo jen na formalni legalitu, ale vyklad a pouziti pravnich norem podfizuje
jejich obsahoveé materialnimu smyslu. Jak uvedeno shora, jednim ze zékladnich
predpokladii fungovani pravniho statu je i existence vnitfniho souladu jeho prav-
niho fadu. Proto je také nutné, aby jednotlivé pravni predpisy byly srozumitelné
a aby z nich vyplyvaly predvidatelné nasledky.

Pravé posledni zmifiovany nalez je uréitym signalem, Ze i US CR zapoji prin-
cip legality do pfezkumu ustavnosti pfijatych zakont, nebot’ rozpor s principem
legality byl v daném ptipadé diivodem pro zruseni nékterych ustanoveni zdkona
46 Viz Sladecek, V. — Mikule, V. — Syllova, J. Ustava Ceské republiky. Komentaf. 1. vy-

dani. Praha: C.H.Beck, 2007, s. 23.
47 Publikovano pod ¢. 483/2006 Sb.

219



¢. 245/2006 Sb., o vefejnych neziskovych tstavnich zdravotnickych zatizenich
a o0 zmén¢ nékterych zakonul. Tato ustanoveni byla tzv. legislativnimi ,,ptilepky*,
tedy ustanovenimi se zbytkem zakona obsahov¢ viibec nesouvisejicimi, nicméné
tato praxe byla pomérné bézna pro ,,protlaceni* nékterych kontroverznich navrhu.
US zde zkoumal pravé i obsahovou kvalitu danych ustanoveni a jejich nepatfiéné
zatazeni do obsahové nesouvisejiciho zdkona bylo nakonec divodem pro jejich
zruSeni.

Co se tyka situace v sousednim Rakousku, uvadime né€kolik rozhodnuti ra-
kouského Ustavniho soudniho dvora, kterd se tykaji zasady legality a ktera lze
povazovat za typické priklady jeho ustalené judikatury v této oblasti.

Zéasadnim problémem feienym rakouskym Ustavnim soudnim dvorem pii
prezkoumavani podzakonnych pravnich ptedpist z hlediska legality je rozsah po-
zadované urcitosti zakonného zakladu pro jejich vydavani. Jednani spravnich or-
ganl nemusi byt nezbytné stanoveno do posledniho detailu v zékoné, coz vyplyva
z ¢l. 130 odst. 2 B-VG, kde je definovano spravni uvazeni. Dle ustanoveni ¢l. 130
B-VG nejedna spravni organ protipravné, pokud zakonodarce upusti od zavazné
upravy jednani spravniho organu a stanoveni tohoto jednani sam pienecha sprav-
nimu organu, ktery tohoto volného uvazeni vyuzije ve smyslu zdkona.*

Judikatura neni jednotna ve véci Sife volného uvazeni spravnich organt, od-
borna literatura hovoti v této souvislosti o tzv. diferencované zasad¢ legality, coz
znamena, ze rozhodnuti soudu ve vécech miry volného uvazeni spravnich organt
zalezi od oblasti pravni regulace. Pravni pfedpisy vydané v oblasti izemniho pla-
novani, resp. organizace izemi jsou z hlediska zasady zakonnosti pfezkoumavany
pon¢kud volnéji nez ostatni oblasti napt. daiiové pravo, coz doklada nasledujici
rozhodnuti.

Rozhodnuti ze dne 20. 6. 1994, B473/92%

Dané rozhodnuti se tykalo dafiového prava, konkrétné dan¢ z piijmu prav-
nickych osob a zivnostenské dané jedné obchodni spole¢nosti. V tomto rozhod-
nuti Ustavni soudni dviir judikoval, Ze je potieba brat v oblasti poplatkové prava
(Abgabenrecht) ptisné v potaz pozadavek dostate¢né obsahové urcitosti pravniho
48 Ohlinger, T. Verfassungsrecht. 6. iiberarbeitete Auflage. WUV Universititsverlag.

Wien 2005, s. 255.
49 Vf1Slg 13.785
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zakladu, protoze praveé v této oblasti existuje zvySena potieba presnosti a jasnosti
zakona z divodu pravni ochrany. Tato zvy$ena mira pozadované obsahové urci-
tosti zdkonného zakladu je odtivodnéna také skutecnosti, ze ustanoveni zakona,
za jejichz nedodrzeni hrozi sankce, musi byt natolik precizné formulovany, aby
nedoslo ze strany adresata této pravni normy k pohybnostem, které jeho jednani
je po pravu a které je jiz protipravni.

Jak jiz bylo naznaceno je v nekterych oblastech mira uplatnéni pozadavku
dostatecné obsahové urcitosti zakonného zakladu nizsi nez u jinych. Jednou z ta-
kovych oblasti je uzemni planovani, resp. organizace uzemi (Raumordnung).

Ustavni soudni dvir pii prezkumu stavnosti zdkonného zakladu pro vyda-
vani podzakonnych pravnich ptedpist v takovych oblastech jako je organizace
uzemi vyzaduje, aby zakonna pravni iprava namisto precizniho vymezeni rozsa-
hu ¢innosti dané¢ho organu zahrnovala obsahly katalog cilii a tomu odpovidajici
seznam ukold spravnich organti sméfujicich k naplnéni vytycenych cilt.

Prisnému prezkumu v takovychto ptipadech volnéjsi aplikace pozadavku do-
state¢né obsahové urcitosti zakonného zakladu podléha také procesnépravni upra-
va, tedy pravni iprava procesu prijeti takového podzakonného pravniho predpisu
(v uzemné planovacich souvislostech hovotime o procesu piipravy a pfijeti planu
vyuziti ploch), ktera ma uréitym zpusobem kompenzovat mensi urcitost Gpravy
hmotn&pravni. Ustavni soudni dviir vyzaduje také dostateéné odtivodnéni piijeti
takového nafizeni.

Rozhodnuti ze dne 26. 2. 1997, G 112, 113/96, G 289,290/96%

Z judikatury Ustavniho soudniho dvora lze uvést rozhodnuti z 26. inora 1997,
v némz bylo z divodu neustavnosti zruSeno ustanoveni vorarlberského zakona
0 tzemnim planovani®', které zmociovalo obce k vydani nafizeni, na zakladé
n¢hoz se prumyslové plochy déli do zén. Zony primyslovych ploch se pak lisily
podle typu a kategorie podniku, které je mozné v dané zoné provozovat, a také
piipustnou mirou negativnich vlivii zpisobenych provozem danych podnikt. Za-
konodarce tak v tomto piipad¢ ponechal na obcich, aby v natizenich definovaly

50 VfSlg 14.672
51 Vlbg Raumplanungsgesetz 1996
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kategorie podnikl, které jsou v jednotlivych zonach piipustné, coz Ustavni soud-
ni dvur shledal jako prekroceni mozné miry volnosti obci.

Rozhodnuti ze dne 5. 10. 2006, G39/06, V26/06 — B3172/05%

V tomto rozhodnuti konstatoval rakousky Ustavni soudni dviir rozpor usta-
noveni § 40 odst. 1 méstského prava mésta Innsbrucku (Innsbrucker Stadtrecht),
které upravovalo vyhlasovani nafizeni a rozhodnuti mésta, s pozadavkem dosta-
te¢né obsahové urcitosti zakonného zakladu. Napadené ustanoveni nejasné sta-
novilo, v kterych ptipadech je nutné, aby vyhlaska na ufedni desce byla doplnéna
publikaci v Gfednim véstniku mésta.

Rozhodnuti ze dne 16. 6. 1989, G176/88>*

V rozhodnuti ze dne 16. 6. 1989 prohlasil rakousky Ustavni soudni dviir za ne-
ustavni vybrana ustanoveni vorarlberského zakona o lyzaiskych skolach (Schis-
chulgesetz) z divodu nesplnéni pozadavku dostate¢né obsahové urcitosti zakona
ve véci vymezeni pravnich vztaht tykajicich se fizeni lyzatské skoly.

Jednim z organt lyzatské skoly je mj. predstavenstvo, slozené ze vSech spo-
le¢nik®. Protoze lyzatfska Skola je pravnickou osobou vetejného prava, neni
mozné, aby vzajemné vztahy ¢lent predstavenstva, zejména ve vztahu k novym
spole¢nikim, byly upraveny dispozi¢né, nybrz mély by byt vymezeny zakonem.
Zakonodarce by v takovém piipad¢ nemél nechavat ani na soudu ani na spravnim
utradu, aby stanovily pravidla pro feseni vzajemnych sporti v ramci fizeni prav-
nické osoby vetejného prava.

Rozhodnuti ze dne 30. 11. 2006, G149/06, V62/06>*

Jednim z nejnovéjsich rozhodnuti rakouského Ustavniho soudniho dvora, kte-
ré potvrzuje konstantni judikaturu ve véci zasady legality a tzv. pfikazu obsaho-
vé urcitosti zakonného zakladu (Determinierungsgebot) je rozhodnuti ze dne 30.
11. 2006, kterym Ustavni soudni dviir prohlasil za neastavni § 11 odst. 2 vorarl-

52 Toto rozhodnuti dosud nebylo publikovano ve sbirce rozhodnuti rakouského tistavniho
soudniho dvora.

53 VfSlg 12.066

54 Toto rozhodnuti dosud nebylo publikovano ve sbirce rozhodnuti rakouského tistavniho
soudniho dvora.
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berského zakona o nakladnich a lanovych drahach (Giiter- und Seilwegegesetz),
na jehoz zakladé vydal obvodni agrarni ufad v obci Bregenz (spolkova zemé Vo-
rarlbersko) nafizeni o zakazu pouzivani ndkladové drahy Bartholoméberg — Sas-
sella — Obersassella. Ustanoveni § 11 odst. 2 vorarlberského zédkona o nakladnich
a lanovych drahach zmocnovalo k vydani zadkazu pouzivani konkrétnich néklad-
nich drah neopravnénymi osobami spojeného se sankci pii poruseni tohoto zaka-
zu, neobsahovalo vSak taxativni vymezeni okruhu opravnénych osob.

Rozhodnuti ze dne 7. 12. 1988, B1289/88>°

V tomto rozhodnuti naopak rakousky Ustavni soudni dviir konstatoval, Ze ne-
doslo k poruseni zasady legality ani k nedodrzeni pozadavku dostate¢né obsahové
urcitosti pravniho zékladu. Zakladem pro rozhodnuti byla stiznost obanky mésta
Villach (spolkova zemé Korutany), na jejimz zakladé se stézovatelka domahala
nezakonnosti nafizeni mésta Villach o prostituci. Dle ¢l. 118 odst. 3 ¢. 8 B-VG
a ustanoveni § 9 méstského prava mésta Villach (Villacher Stadtrecht) vydalo
meésto v samostatné ptisobnosti nafizeni o prostituci, jehoz ucelem byla ochrana
vetejn¢ho potadku ve smyslu zabranéni nepfistojnostem spojenych s prostituci,
odehravajicim se na vefejnosti a které narusuji zivot v obci.

Toto nafizeni zakazovalo pouli¢ni poskytovani sexualnich sluzeb za tplatu
a vazalo provozovani prostituce na k tomu uréené no¢ni podniky. Navic prostituci
jako ,,femeslo® bylo mozné vykonavat pouze na zékladé povoleni mésta. Ustavni
soudni dvur kvalifikoval nafizeni mésta Villach jako autonomni mistni policejni
natizeni (ortspolizeiliche Verordnung), které slouzi k doplnéni zdkona (gesetzer-
gdnzende Verordnung) a které jsou rakouské obce opravnény vydavat na zakladé
¢l. 118 odst. 3 B-VG, které musi také odpovidat pozadavku dostateéné obsahové
urcitosti pravniho zakladu.

Predmétem posuzovani dostatecné obsahové urcitosti pravniho zakladu
pro ydani nafizeni byl jiz zminovany § 9 méstského prava mésta Villach, ktery
zmocnoval starostu (Biirgermeister) ve vécech nalezejicich do samostatné piisob-
nosti obce (zde mravnostni policie, Sittlichkeitspolizei) k vydani mistniho policej-
niho nafizeni za u€elem zabranéni piimo hroziciho nebo k odstranéni jiz existu-
jiciho nebezpedi naruseni vefejného poradku a pokojného Zivota v obci. Ustavni

55 ViSlg 11.926
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soudni dvir konstatoval ve svém rozhodnuti, Ze napadena ustanoveni méstského
prava mésta Villach byla v souladu s pozadavkem dostatecné obsahové ur€itosti
pravniho zékladu pro vydani nafizeni o prostituci a méstu Villach tak nebyl pone-
chan pfilis siroky prostor pro vyklad neurcitého pojmu.

Porovname-li ¢eskou a rakouskou judikaturu, je odlisnost zkoumanych otazek
pomérné jasna, pricemz se domnivame, ze odliSnost vyplyva z vyrazného rozdilu
v délce existence a piisobeni danych soudnich organtl. Jestlize rakousky Ustavni
soudni dvur dospél v urcité dobé své existence k urcitému vykladu pojmu legality,
pak vzhledem k vyrazné podobnosti obou pravnich prostiedi a koneckoncti i diky
mozné isnpiraci Ustavniho soudu CR judikaturou Ustavniho soudniho dvora, je
dosti pravdépodobné, ze i ¢esky US k podobnému pojeti principu legality do-
spéje. To ostatné doklada i jeden z jeho poslednich nalezi, ktery uvadime (tzv.
legislativni ,,pfilepky*).

Rakousky Ustavni soudni dviir viak neustrnul u uréitého vykladu principu le-
gality a ve své judikatufe se posouva stale dal (diferencovany ptistup k obsahové
uréitosti zakonného zakladu, akcentace procesni stranky u obsahové neurcitych
norem). Tento postup je velice atraktivni zejména z hlediska moznosti ovliviiovat
kvalitu normotvorby, ktera pravé v Ceské republice neni valna. Zaméfeni na se-
kundéarni normotvorbu je naprosto logické v rakouském ustavnim soudnictvi, ne-
bot’ v Rakousku tvofi sekundarni normy velice podstatnou ¢ast pravniho tadu,
a to i svym vyznamem — je viak otdzkou, zda v CR nebude v soudasnosti vhod-

Koneéné je nutné zminit vyrazny vliv judikatury Ustavniho soudniho dvora
na pravni teorii, ktera jeho interpretaci pfejima, a zamyslet se nad tim, zda by se
néco takového mohlo stat i v ceskych podminkach. Domnivame se, ze v této ob-
lasti zadné zasadni odlisnosti nejsou, a naopak doufame, ze pravni teorie vytvori
svou ¢innosti US CR podminky pro to, aby nemusel byt tplnym prikopnikem
v této oblasti.

6. Zavéry a vyhledy do budoucna

Pii celkovém srovnani problematiky lze konstatovat, ze rakouské chapa-
ni principu legality je vyrazné Sirsi, nez jaké nabizi ¢eska pravni teorie i praxe,
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nicmén¢ se domnivame, ze nelze piehlizet trend akcentace zasad pravniho statu
(predvidatelnost prava, legitimni ocekavani, legalita atd.) ve vétsing evropskych
statll. Zminéné principy jsou jiz aplikovany i v ¢eském pravnim prostiedi, jejich
chapani je vsak podle nas pomérné izké, coz souvisi s jejich zatim malou mirou
rozpracovani, a to jak v teorii, tak tfeba v judikatufe.

Siroké chapani téchto principti je viak podle nas podstatné pro posun souéas-
ného chapani pojmu pravniho statu, k posunu od statu vazaného svym pravem
ke statu, ktery ma uréitou pravni kulturu na takové urovni, aby mohl byt za pravni
stat oznacen.

Mame-li v§ak vyvodit konkrétni zavéry z prezentovanych informaci, domni-
vame se, ze princip legality by se mél stat jednim z bézné aplikovanych kritérii,
a to nejen pii pfezkumu miry zakonnosti ¢innosti organd vetejné moci, ale také
pii pfezkumu tstavnosti zakonnych a podzakonnych predpist. To ov§em piedpo-
klada rozsitené pojeti principu legality, které podle nas zahrnuje:

e  patfiéné vyvazeni mezi obecnosti a urcitosti pfedpisu

e  zkoumani miry uréitosti predpisu podle odvétvi prava

e  stanoveni dostate¢ného ramce pro ¢innost organd statni moci v zakoné

° pozadavek dostatecné urcitosti zakonného zmocnéni pro vydavani pod-

zakonnych predpist

e v oblastech, kde neni mozné vymezit ¢innost organu dostate¢né v hmot-

ném pravu, kompenzovat toto podrobnéjsi procesni upravou

Jak jsme se snazili ukazat, jsou pro akceptaci tohoto pojeti jiz v sou¢asnos-
ti vytvofeny potiebné ustavni a zakonné predpoklady, stejné tak i predpoklady
teoretické a koncepéni. Na zakladé uvadénych judikatd rakouského Ustavniho
soudniho dvora je navic zfetelné, ze 1ze predpokladat fadu pozitivnich dopadi
aplikace takového pristupu, zatim nas vSak nenapadaji mozné negativni disledky.
Jako ur¢ité riziko by snad mohlo byt vniméano posileni vlivu Ustavniho soudu
na legislativni proces a kvalitu pravniho fadu, a tedy posileni ingerence moci
soudni do moci zdkonodarné. Nezda se vsak pravdépodobné, ze by to mohlo jak-
koliv vést k ijm¢ obcant, spiSe naopak.

Je mozné, Ze uplatnéni zminénych kritérii Ustavnim soudem CR povede k po-
ttebé konkretizace existujicich zakonl, a mize predstavovat efektivni nastroj
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k omezeni ,,legislativni smrsté*, kterd ma za nasledek nekvalitni zakony devastu-
jici vnitini souladnost, srozumitelnost a efektivitu pravniho fadu. Nemuselo by se
ale nutn¢ jednat o konkretizaci obsahovou — v rakouském pravnim fadu je jednim
z dtsledkt pfijeti této doktriny také pfechod od klasické struktury pravni normy
ve forme hypotéza — dispozice — sankce k tzv. cilovym normam, jejichz strukturu
je mozné definovat ve dvou slozkach jako cil — prostfedky k dosazeni cile.

Jelikoz jsou tyto normy co do konkrétnich vysledkli ve formé jednani ze stra-
ny statniho organu velice neurcité, je jejich legalita zajistovana prostfednictvim
velice striktnich procesnich norem (tzv. legitimace norem skrze proces). Toto vy-
vazeni neurcitosti spravniho jednani prostfednictvim vyssich pozadavkd na pro-
cesni stranku se uplatituje v odvétvich prava, kde je potfebna urcita kreativita
statnich organti, napt. v izemnim planovani. Orientace na procesni stranku prava
vsak neni v evropském prostiedi novinkou, nebot i v pojeti ochrany lidskych prav
ma v Evropé€ zasadni postaveni pravé pravo na spravedlivy proces.

Posun v pojeti chapani principu legality se urcité projevi v feseni celé fady
dalsich otazek, jejichz uceleny vycet zatim nejspise neni mozné poskytnout, ale
jak bylo naznaceno, muze se dotykat otazky intepretace prava, zejména tstavné-
konformni interpretace, feSeni mezer v pravu a dalSich. Rovnéz tak mize byt
impulsem k pfehodnoceni obsahu jinych principt, které s nim souviseji a spolec-
n¢é vytvaieji pojem pravniho statu, coz by podle nas bylo pfirozenym vyusténim

vyvoje v oblasti zkoumani vztahu statu a prava.
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Principles of good administration in the
Official Instruction of 1855 and in the Code
of Administrative Procedure of 2004

Olga Pouperova

Good administration describes such behaviour of public administrative bod-
ies that can be justly required from administrative bodies, though such behaviour
is not explicitly imposed on them by law. Bad administration leads to injustice,
bothering persons with excessive bureaucracy, delays and other undesirable con-
sequences. The principles of good administration can be understood as sort of
“good morals of public law*.>

The term “good administration® is used by positive law in two acts, i.e. in
the Code of Administrative Procedure®” and the Public Protector of Rights Act®®.
Neither of the mentioned acts, however, defines the term good administration,
and thus it remains an indefinite legal term the content of which is searched for
by state bodies (not only by state bodies, but also, for example, by administra-
tive courts) in the process of law interpretation and application. Its content is so
variable that it cannot be “grasped* by mere language means and squeeze into
a definition that would be satisfactory and sufficient for all situations that can
potentially occur.

56 See CERNIN Karel. Principles of good administration defined by the public protector
of rights in HRABCOVA Dana (ed.). Principles of good administration. Collection of
contributions presented at the working conference, Brno: Masaryk University for the
Office of Public Protector of Rights, 2006, ISBN 80-210-4001-7, p. 11 et seq.

57 Act No. 500/2004 Coll., the Code of Administrative Procedure, as amended (hereinaf-
ter referred to as the “Code of Administrative Procedure®), see provision of section 8
(2) of the Code of Administrative Procedure.

58 Act No. 349/1999 Coll., on Public Protector of Rights, as amended (hereinafter re-
ferred to as the “Public Protector of Rights Act™), see the provision of section 1(1) of
the Public Protector of Rights Act.
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For the purposes of this paper, the principles of good administration are under-
stood as duties of officials in relation to public administration addressees as well
as to each other, i.e. among administrative bodies and among officials. The inter-
est in these duties is narrowed in this paper especially to those that are positively
legally regulated in two procedural regulations — the Code of Administrative
Procedure of 2004, i.e. the newest legal provision regulating the procedures of
administrative bodies in performance of public administration', and the Official
Instruction of 1855, i.e. the first relatively comprehensive provision, even if not a
legal provision, that regulated generally the procedures before feudal administra-
tive bodies?. It is necessary to emphasise that the principles regulated in the new
Code of Administrative Procedure relate to all procedures of an administrative
body, i.e. not only to the procedure aimed at the issuance of an administrative
decision, i.e. not only at the administrative proceedings.

In the second half of the 19% century, the legal regulations of administrative
proceedings in the Austrian monarchy was still insufficient; there were few gen-
eral procedural rules, and moreover they were insufficient as far as their quality
is concerned. They missed out important issues without whose precise regulation
one cannot imagine a proper administrative process. Only some partial issues
have been regulated; some in separate procedural regulations, some procedural
rules were included in the regulations solving especially the issues of administra-
tive substantive law.® Since the end of the 19" century, however, the number of
regulations and rules of administrative law and administrative procedural law is
already increasing and this “inflow of rules” and their particularization are not

1 See the provision of section 1 of the Code of Administrative Procedure.

2 Regulation of the Minister of the Interior and the Minister of Justice No. 52/1855 of
the Imperial Act, with which the official instruction is being issued for purely politi-
cal and mixed district and see bodies (hereinafter referred to as the “Instruction or
“Official Instruction®). The Instruction can be considered as the most comprehensive
and integral regulations containing rules on the general administrative proceedings in
the absolutistic monarchy. The text of the Instruction in the original wording is avail-
able at http://www.ris.bka.gv.at/, the link: Reichs-, Staats- und Bundesgesetzblitter
1849-1940.

3 Inmore detail — see WANDRUZSKA Adam and URBANITSCH Peter. Die Habsburg-
ermonarchie 1848 — 1918. Band II. Verwaltung und Rechtswesen, 1% edition, Wien:
Osterreichische Akademie der Wissenschaften, 1975, ISBN 37-001-0081-7, p. 230.
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understood as a threat to freedoms, but on the contrary the guarantees of the law-
based state are seen in them. However, the legal regulations of administrative
proceedings were still fragmented and a well-arranged codification was missing.

“In administrative law, we do not have regrettably any act with which pro-
ceedings would be regulated from the uniform perspective, similarly as in civil
and criminal proceedings. The regulations on proceedings are scattered in the
individual acts regulating administrative material law and we have very few gen-
eral regulations in administrative proceedings. For one very extensive sphere of
administration, i.e. for self-government, we do not have any general regulation in
proceedings. As far as proceedings before feudal administrative offices are con-
cerned, we still rely on few rules included in the Official Instruction of 1855.“*

The regulation corresponded to the conviction that political administration
shall constitute performance of the empire. The idea that the civil servant should
be a contact man for citizens and the public administration should be service to
the public started appearing much later.

Principle of impartiality; commitment; own initiate; perspec-
tive of public interest

Civil servants and servants appointed to the service in the matters of political
administration were obliged to be “far-seeing, hardworking, impartial and dedi-
cated to the service” and show “strong and stable resolution for enforcement of
laws and keeping public order*>

Dedication of civil servants to their service according to the Official Instruc-
tion can be compared to the duty of public servants to remain loyal to the Czech
Republic in performance of service, as this duty is laid down by the Service Act.®
As well, the duty to maintain impartiality and refrain from any acts that could

4 PRAZAK Jifi. Austrian administrative law, Part I. General part of administrative law,
1% edition, Prague: Law Union, 1905, p. 147.

5 CIZEK Karel. Outline of administrative proceedings, 1* edition, Prague: J. Mercy's
warehouse, 1888, p. 171.

6  See the provision of section 61 (111), letter a) of the Act No. 218/2002 Coll., on service
of public servants in administrative authorities and on remuneration of such servants
and other employees in administrative authorities (the Service Act), hereinafter re-
ferred to as the “Service Act™.
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endanger confidence of public administration or state administration addresses in
impartiality of decision-making is explicitly expressed in the Service Act.’

Civil servants should have taken account carefully and on their own initiative
(“on their own inspiration*) of the benefit for the district where they worked.
They should have fulfilled orders they received exactly and without delay.®

This partial duty can be compared with the duty of an administrative body
to ensure that an adopted measure is, among others, in accordance with public
policy laid down in the provision of section 2 (4) of the Code of Administrative
Procedure. The interest of the district can be understood as the public interest
within a limited territory, the public interest on a local scale.

The accordance of the adopted solution with public interest means seeking
and finding the individual public interests expressed in legal regulations in spe-
cific and individual cases of the law application.’

The duty to defend the public interest on their own initiative is the expression
of the principle of official character that is modified in administrative proceedings
with the disposition principle.'

Principle of selflessness; principle of corruption inadmissibility;
duty of cooperation

According to the Instruction, each civil servant was obliged to fulfil tasks as-
signed to him “diligently, zealously and without acquisitiveness ““."!

A similar duty is imposed on public servants by the Service Act, according to
which they are obliged to perform service tasks in their service positions person-
ally, properly and in timely manner.'?

In the Penal Code of 1852 it was expressly forbidden to accept bribes (“ac-

cepting gifts in official matters ) and offer bribes (“enticement to misuse the of-

7  See the provision of section 61 (1) letter b) of the Service Act.

8 See the provision of section 31 of the Official Instruction.

9 See VEDRAL, Josef. Code of Administrative Procedure — commentary, 1* edition,
Prague: Bova Polygon, ISBN 80-7273-134-3, p. 67 et seq.

10 See the provision of section 42, the first sentence, of the Code of Administrative Pro-
cedure.

11 See the provision of section 32 of the Official Instruction.

12 See the provision of section 61 (1), letter d) of the Service Act.
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ficial power“)."* The prohibition of passive and active bribery is also included in
the Penal Code currently in effect and the prohibition of accepting bribes also in
the Service Act.!

The Instruction further stipulated the duty of civil servants to maintain “good
agreement “ among themselves and among civil servants of other offices, with
clergy, the imperial and royal army and other public bodies and corporations.

The Code of Administrative Procedure imposes on administrative bodies the
duty to cooperate among each other (in the interest of good administration).'> The
prerequisite of cooperation in the interest of good administration is coordination
of procedures of administrative bodies (“mutual accordance of all procedures ).'®
Public administration as a representative of a certain public interest shall act in a
unified manner.

Service politeness; duty to instruct; principle of proceedings speed

Towards administration addressees, according to the mentioned Instruction,
civil servants were obliged to show willingness, act amiably, fairly and with re-
spect. They should have listened to persons willingly and dealt with them in order
to meet well-founded requests quickly, and if any request was not well-founded or
was impermissible, the persons should have been informed and instructed clearly
thereof. The inability of parties to formulate their requirements understandably or
correctly or ignorance of legal means that have to be used in a specific case should
not have been at detriment and should not have been the reason for the refusal of
request or complaint.'”

13 See the provision of section 104 et seq. of the Penal Code No. 117/1852 of the Imperial
Act; cf. the provision of section 160 et seq. of the Act No. 140/1961 Coll., the Penal
Code, as amended, on bribery; see also the provision of section 61 (1), letter j) of the
Service Act.

14 See the provision of section 160 et seq. of the Act No. 140/1961 Coll., the Penal Code,
as amended (hereinafter referred to as the “Penal Code ) on bribery, see also the provi-
sion of section 61 (1), letter j) of the Service Act.

15 See the provision of section 8 (2) of the Code of Administrative Procedure.

16 See the provision of section 8 (1) of the Code of Administrative Procedure.

17 See the provision of section 35 of the Official Instruction.
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The positive legal laying down of the principle of service politeness in the
Code of Administrative Procedure of 2004!® was the subject of stimulating dis-
cussions where service politeness has its limits and if a breach of the principle of
service politeness can mean such a serious breach of procedural rights of public
administration addresses (persons concerned or participants) that it will cause il-
legality of the procedure or decision. At the same time the commitment to service
politeness, as it is obvious, was at the level de lege lata a matter of course already
in the absolutistic monarchy. Before the new Code of Administrative Procedure
came into effect, this principle could be deduced from the provision of Art 2 (3) of
the Constitution (“State power shall serve all citizens... ) Even if the mentioned
provision of the Constitution relates this principle explicitly only to the state pow-
er, it is necessary to apply it in exercising all the pubic power, not only the state
power. The mentioned principle also includes the prohibition of denial of justice,
i.e. the duty of a public power body to intervene authoritatively, if necessary, and
decide the case. “The provision speaking of the fact that this power (state power)
can be applied only in the cases, within limits and in manners stipulated by law
cannot be understood as free discretion of state bodies if they shall do it or not,
but on the contrary as the duty to apply this power where necessary. “*’

As to the principle of service politeness I also provide here, only for the sake
of interest and completion, the citation from the old Egyptian document of Prisse
Papyrus, the oldest book of the world, where the vizier Ptahhotep formulated
the rules of public life organization in the ancient Egypt.** “If you are a man in
a leading position, hear out quietly the petitioner’s words and do not refuse him
before he unloads himself with what he resolved to tell you. The person whom
wrong has been done, likes opening his heart more than fulfilment of the matter
with which he has come. However, people say about the person refusing requests:
Why does he refuse them? Even if not everything that is asked for can be fulfilled,

what a relief when the person is heard at least! !

18 See the provision of section 4 (1) of the Code of Administrative Procedure, cf. the
provision of section 61 (1), letter s) of the Service Act.

19 See the decision of the Constitutional Court of the Czech Republic, IV. US 488/01

20 ZABA, Zbyn€k. Les maximes de Ptahhotep, 1% edition, Prague : L’ Académie Tché-
coslovaque des sciences, 1956, p. 229.

21 In BALIK Stanislav. The maxims of the vizier Ptahhotep — ancient ethical code of the
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Both regulations, the Official Instruction and the Code of Administrative Pro-
cedure, regulate the duty to instruct, each to a different extent. According to the
Code of Administrative Procedure, advice is provided only to a reasonable extent
and where necessary.”? The duty to instruct of public power bodies in the pro-
ceedings they conduct is part of the constitutional right to assistance of counsel
laid down in the provision of Art. 37 (2) of the Charter. The duty to instruct of
public bodies in the proceedings they conduct is generally focused on instructing
of procedural rights and duties. The Code of Administrative Procedure does not
regulate explicitly such a limitation of the duty to instruct, nevertheless, it follows
from the nature of the principle itself that the duty to instruct of an administrative
body in administrative proceedings means the duty to provide persons concerned
with advice especially on rights and duties ensuing from legislative instruments
regulating proceedings before administrative bodies.?

The positively legal laying down of the principle of speed connects the Code
of Administrative Procedure with the principles of procedural economy and the
principle of obligatory cooperation of an administrative body with persons con-
cerned.? The Service Act requires timely fulfilment of tasks. The principle of
proceedings speed is also considered to be already at the constitutional legal level.
The proceedings speed is one of the attributes of right to fair process.

Duty to maintain confidentiality

The Instruction also imposes the duty to maintain confidentiality on civil serv-
ants. Civil servants had to keep “uninterrupted confidence* of dealings and serv-
ice tasks towards everybody to whom they were not obliged to report officially.?
The sanction for any breach of the duty to maintain confidentiality was most
frequently a reprimand, but according to circumstances and seriousness of conse-

civil servant in HRABCOVA Dana (ed.). Principles of good administration. Collec-
tion of contributions presented at the working conference, Brno: Masaryk University
for the Office of Public Protector of Rights, 2006, ISBN 80-210-4001-7, p. 21 et seq.

22 Cf. the provision of section 4 (2) of the Code of Administrative Procedure

23 See VEDRAL, Josef Code of Administrative Procedure — commentary, 1% edition,
Prague: Bova Polygon, ISBN 80-7273-134-3, p. 77 et seq.

24 See the provision of section 6 (1) of the Code of Administrative Procedure.

25 See the provision of section 41 of the Official Instruction, cf. the provision of section
51 of the imperial patent No.81/1853 of the Imperial Act on judicial organization.
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quences of the breach of discipline there can also be a treat to be dismissed from
service. Under certain circumstances, the breach of the duty to maintain confiden-
tiality could be an offence or crime of official power misuse®. For the purposes
of the provision of official power misuse, the Penal Code defined the civil servant
as a person who “shall be obliged to perform work of the Government based on
public orders, given directly or indirectly, both under oath or not.

As well, however, public administration addresses dealing with civil servants
were obliged to behave politely towards them. A misprision of a civil servant?’
with a word or act was an administrative infraction or a crime.?

The duty to maintain confidentiality is imposed by the Code of Administrative
Procedure only on “authorized officials “*. The authorized officials are persons
who are authorized to execute acts of the administrative body in proceedings by
the internal regulations of the administrative body or based on the official desig-
nation by the head of administrative body.*° According to the wording of the Code
of Administrative Procedure, the duty does not relate to all “officials “, i.e. all
persons directly involved in the execution of public administration.’' The duty to
maintain confidentiality relates only to the facts that were learnt by the authorized
officials in relation to the proceedings and that require, in the interest of ensur-
ing due execution of public administration or in the interest of other persons, to
remain undisclosed, unless law stipulates otherwise.

26 More detail — see the provision of section 101 et seq. of the Penal Code No. 117/1852
of the Imperial Act.

27 Not only civil servants were protected against an offence, but also ambassadors, mu-
nicipal and state attendants and servants, civil, army and financial guard, forest officials
appointed for guarding forests, persons supervising over forests, persons appointed for
the supervision over state or private railways or for ensuring travelling there or estab-
lished for the protection or operation of the state telegraph, if these persons perform
any authoritative order or perform their office or service. More details - see the provi-
sion of section 68 of the Penal Code No. 117/1852 of the Imperial Act.

28 See the provision of section 312 of the Penal Code No. 117/1852 of the Imperial Act;
cf. the provision of section 153 et seq. of the Act No. 140/1961 Coll., the Penal Code,
as amended, on crime of attacking a state body.

29 See the provision of section 15 (3) of the Code of Administrative Procedure.

30 See the provision of section 15 (2) of the Code of Administrative Procedure.

31 See the provision of section 14 (1) of the Code of Administrative Procedure.
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Principle of economy of trial

The principle of economy can be abstracted from the provision of the Instruc-
tion on “short oral proceedings “. In the cases when a notification or complaint
were filed, the duty was imposed on civil servants to send letters to the persons
concerned or to use for that purpose directly their presence at the office. During
their business (“official “) trips they should have remembered all matters, orders,
measures and searching they could arrange or settle during such a trip “simply
with lower costs and without much of writing ““.*?

The Code of Administrative Procedure interprets the principle of economy
of trial and procedural economy in such a way that it imposes on administrative
bodies the duty to act in such a way so that no one incurs unnecessary costs and
persons concerned shall be burdened as little as possible.** The duty to burden
as little as possible does not apply to the mutual relations among administrative
bodies, which can be derived both from the formulation of the provision and from
the duty of public power bodies to cooperate.

Principle of the exclusion of civil servants in terms of whom
there are reasons for casting doubt on their impartiality

The Official Instruction further determined when civil servants are not al-
lowed to act in the case for the reason of doubts of their impartiality. “The com-
petence of official functionaries is limited with kinship of civil servants among
each other, kinship towards parties in a certain matter and some participation in
the case. %

No blood relations, direct or subsidiary, may exist between superiors and civil
servants subordinated to them. If such blood relations were ascertained later, the
persons in question was “transferred.*

Civil servants were obliged to refrain from dealing with the matters concern-
ing their own private matters or matters of their wives, their blood-connected
relatives or relatives who have become related by marriage up to the second level,

adoptive or foster parents, wards or guarded persons.

32 See the provision of section 78 of the Official Instruction.

33 See the provision of section 6 (2) of the Code of Administrative Procedure.

34 CIZEK Karel. Outline of administrative proceedings, 1% edition, Prague: J. Mercy's
warehouse, 1888, p. 170.
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If a civil servant found out any reason for limiting the competence to act in
some matter, he was obliged to ask the head of the office to be released from the
execution of an order or fulfilment of a task.*

The mentioned rules also applied to civil servants of self-governing bodies. In
addition, the local government of 1864 imposed on the members of the Board of
Directors and the Committee the duty to refrain from voting at meetings relating
to official conduct of any member and at meetings concerning private rights of a
member or his wife, relatives or relatives who have become related by marriage
up to the second level .3

The Code of Administrative Procedure regulates the exclusion from consider-
ing and deciding a case for the reason of doubt on impartiality or for the reason
of the existence of such interest in the outcome of the proceedings which appears
to cast doubt on impartiality in its provision of section 14. The reason for such
doubts is the relation to the case under consideration, to participants in the pro-
ceedings or their representatives, and further also the participation in the proceed-
ings concerning the same case on a different level.

Principle of peaceful settlement of disputes

In order to simplify and speed up the proceedings, peaceful settlement of a
dispute was preferred according to the Instruction (and is also preferred according
to the Code of Administrative Procedure®”). The civil servant’s duty to try to settle
a dispute peacefully was laid down both in the Official Instruction and in some
departmental laws and it has also been included in laws many times.

The Official Instruction stipulated that the matter of parties that has been re-
solved by their agreement should have been confirmed with an entry in the return
proceedings as conciliation and a copy of this confirmation or a copy of con-
ciliation should have been given to parties upon request. The Official Instruction

35 More details — see WANDRUZSKA Adam and URBANITSCH Peter. Die Habsburg-
ermonarchie 1848 — 1918. Band II. Verwaltung und Rechtswesen, 1% edition, Wien:
Osterreichische Akademie der Wissenschaften, 1975, ISBN 3700100817, p. 233.

36 See the provision of section 45 et seq. of the Act No. 7/1864 Czech Provincial Act., of
local government.

37 See the provision of section 5 of the Code of Administrative Procedure on amicable
settlement of disputes.
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enabled such settlement of the case only in the matters of parties which, by the
way, follows from the nature of the administrative proceedings.® K. Cizek also
reminds that “amicable agreement can relate only to private law subjects, how-
ever, never to subjects whose attribute is public benefit“.*°

Conclusion

The conclusion I have come to is not surprising in any way in the respect that
the current regulation is more precise compared to the regulation of the second
half of the 19" century and guarantees certainty at law for public administra-
tion addresses to a larger extent, for example with the fact that the law-maker
expressly emphasises the principle of the prohibition of misuse of administrative
discretion or the principle of relation to the purpose, the protection of good faith
and lawful interests.

Some of the principles that were newly expressed in the Code of Adminis-
trative Procedure had already been formulated similarly in the Service Act (for
example, service politeness or equity in official conduct, duty to maintain confi-
dentiality, incorruptibility, etc.). However, it is not unnecessary, double regulation
of the same duties. On the one part, the scope of the Code of Administrative Pro-
cedure also relates to the procedure of bodies of territorial self-governing units,
on the other part, a breach of the principles stipulated in the Code of Administra-
tive Procedure is not a mere breach of office discipline, but it also has procedural
consequences from the perspective of the protection of public administration ad-
dresses’ rights.

The current trend is drafting public administration as the public service, the
service to the public. The principle of service politeness (“the principle of focus-
ing on public administration addresses*) is a modification of the well-known mar-
keting principle of focusing on the customer. The modern regulation emphasises
stricter enforcement and compliance with their rights and consideration towards
their rights and lawful interests. Modern public administration should not be un-
derstood any more unconditionally as an ordering activity in the fulfilment of all
its tasks and in all forms of its activities.

38 See the provision of section 83 of the Official Instruction.
39 CIZEK Karel. OQutline of administrative proceedings, 1+ edition, Prague: J. Mercy’s
warehouse, 1888, p. 195.
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Even if one can find partial shortcomings in the current legal regulations, the
effort of the law-maker and bodies applying administrative procedural law to im-
prove constantly legal regulations and administrative legal practice is obvious.

This article has been created by supplementing the contribution prepared for the

conference Monse's juristic days in Olomouc held in June 2007 at the Faculty of
Law of the Palacky University in Olomouc.
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Principy dobré spravy v uredni instrukei
z roku 1855 a ve spravnim radu z roku 2004

Olga Pouperova

Dobra sprava popisuje takové chovani organi vefejné spravy, které lze
na spravnich organech spravedlivé pozadovat, a¢ jim takové chovani zakon vy-
slovné nepiedepisuje. Spatna sprava vede ke vzniku nespravedlnosti, k obtézo-
vani osob pfehnanou byrokracii, k pratahim a dal$im nezadoucim dasledktm.
Principy dobré spravy lze chapat jako jakési ,,dobré mravy vetejného prava‘“.

Pojem ,,dobra sprava“ pozitivni pravo pouziva ve dvou zakonech, a to
ve spravnim fadu*' a v zakoné o vefejném ochranci prav*. Ani jeden z uvedenych
zakont vSak pojem dobra sprava nedefinuje a ten tak zistava neurCitym pravnim
pojmem, jehoz obsah hledaji statni organy (nejen spravni organy, ale napiiklad
také spravni soudy) v procesu interpretace a aplikace prava. Jeho obsah je nato-
lik variabilni, Ze jej prostymi jazykovymi prostfedky nelze ,,uchopit® a vméstnat
do definice, ktera by byla uspokojiva a dostacujici pro vSechny situace, které
mohou potencidlné nastat.

Pro tucely tohoto ptispévku jsou principy dobré spravy chapany jako povin-
nosti Gfednich osob ve vztahu k adresatim vetejné spravy i ve vztahu vici sobé
navzajem, tzn. ve vztahu mezi spravnimi organy a mezi ufednimi osobami. Za-
jem o tyto povinnosti je v tomto pfispévku zuzen predevsim na ty, které jsou
pozitivnépravné upraveny ve dvou procesnich piedpisech — spravnim fadu z roku
2004, tzn. nejnoveéjsim pravnim piedpise upravujicim postupy spravnich organt

40 Viz CERNIN Karel. Principy dobré spravy definované verejnym ochrdncem prav in
HRABCOVA Dana (ed.). Principy dobré spravy. Shornik pFispévkii prednesenych na
pracovni konferenci, Brno: Masarykova univerzita pro Kancelat vefejného ochrance
prav, 2006, ISBN 80-210-4001-7, s. 11 a nasl.

41 Zak. ¢. 500/2004 Sb., spravni tad v platném znéni (dale jen ,,spravni fad*), viz ust. § 8
odst. 2 spravniho fadu.

42 Zak. ¢. 349/1999 Sb., o Vetejném ochranci prav, v platném znéni (dale jen ,,zakon o
vefejném ochranci prav®), viz ust. § 1 odst. 1 zakona o vefejném ochranci prav.
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pti vykonu vetejné spravy', a tfedni instrukci z roku 1855, tzn. prvnim relativné
uceleném predpisu, i kdyz nikoli pravnim, ktery obecné upravoval postupy pied
zemépanskymi spravnimi Gfady?. Je tieba zdiraznit, ze zasady upravené v novém
spravnim fadu se vztahuji na veskeré postupy spravniho organu, tedy nejen na po-
stup, ktery smétuje k vydani spravniho rozhodnuti, tj. nejen na spravni fizeni.

V druhé poloving€ 19. stoleti byla jesté pravni Giprava spravniho fizeni v ra-
kouské monarchii nedostate¢na; obecnych procesnich norem bylo malo a navic
byly nedostate¢né také po kvalitativni strance. Opomijely dulezité otazky, bez
jejichz precizni Gipravy si fadny spravni proces nelze predstavit. Upraveny byly
pouze nékteré dilci otazky; nekteré v samostatnych procesnich predpisech, nékte-
ré procesni normy byly zaclenény do predpisi fesicich predevsim otazky sprav-
niho prava hmotného.’ Od konce 19. stoleti vSak jiz pfedpisy a normy spravniho
prava i spravniho prava procesniho ptibyvaji a tento ,,pfiliv norem®a jejich preci-
zace nejsou chapany jako ohrozeni svobod, nybrz jsou v nich naopak spatfovany
zaruky pravniho statu. Pravni Gprava spravniho fizeni byla ale stale roztisténa
a prehledna kodifikace chybéla.

., Ve spravnim pravu nemame pohrichu zakona, kterym by podobné jako v pra-
vu civilnim a trestnim rizeni bylo s jednotného hlediska bylo upraveno. Pred-
pisy o Fizeni jsou roztrouseny v jednotlivych zakonech upravujicich materielni
pravo spravni a predpisit povSechnych v rizeni spravnim mame velice poskrov-
nu. Pro jeden velmi rozsahly obor spravy, totiz pro samospravu, nemame vitbec
vSeobecného predpisu v rizeni. Co pak se tyce rizeni pred zemepanskymi urady
spravnimi jsme pak posud odkazani na skromné normy obsazené v uredni instruk-
ci z roku 1855. 4

1 Vizust. § 1 spravniho fadu.

2 Natizeni ministra vnitra a spravedlnosti ¢. 52/1855 t. z., jimz se vydava ufedni in-
strukce pro Cisté politické a smiSené okresni a stolicni utady (dale jen ,,instrukce*
nebo ,,ufedni instrukce®). Instrukci lze povazovat za nejobsahlejsi a nejucelenéjsi
predpis obsahujici normy o obecném spravnim fizeni v absolutistické monarchii. Text
instrukce v originalnim znéni je dostupny z http://www.ris.bka.gv.at/, odkaz Reichs-,
Staats- und Bundesgesetzblitter 1849—1940.

3 Blize viz WANDRUZSKA Adam a URBANITSCH Peter. Die Habsburgermonarchie
1848-1918. Band II. Verwaltung und Rechtswesen, 1. vyd., Wien: Osterreichische
Akademie der Wissenschaften, 1975, ISBN 37-001-0081-7, s. 230.

4  PRAZAK Jiii. Rakouské pravo spravni, Cdst prvni. Vieobecnd cdst prava spravaiho,
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Uprava odpovidala pfesvédceni, ze politicka sprava je vykonem impéria.
Myslenka, ze tfednik by mél byt davérnikem ob¢anu a vefejna sprava sluzbou
vetejnosti se zacala objevovat az mnohem pozdéji.

Zasada nestrannosti; oddanosti; vlastni iniciativa; hledisko
verejného zajmu

Utednici a sluzebnici ustanoveni do sluzby ve vécech politické spravy méli po-
vinnost byt ,, prozretelny, pilny, nestranny a oddany sluzbé“ a projevovat ,, pevnou
a stalou odhodlanost k vykondvani zdkonii a udrzovani verejného poradku

Oddanost ufednikl sluzbé podle tiedni instrukce 1ze piipodobnit k povinnosti
statnich zaméstnancti zachovavat pii vykonu statni sluzby vérnost Ceské republi-
ce, jak tuto povinnost zakotvuje sluzebni zakon.® Stejné tak povinnost zachovavat
nestrannost a zdrzet se vSeho, co by mohlo ohrozit divéru adresati vetejné spravy,
resp. statni spravy v nestrannost rozhodovani, je vyslovné vyjadiena ve sluzebnim
zakong.’

Utednici méli bedlivé a z vlastni iniciativy (,,z viastniho vauknuti“) ptihlizet
k prospéchu okresu, v némz pusobili. Rozkazy, které obdrzeli, méli vykonavat pres-
né a bez prodleni.?

Tuto dil¢i povinnost lze srovnat s povinnosti spravniho organu dbat o to, aby
piijaté feseni bylo mj. v souladu s vefejnym zajmem, zakotvenou v ust. § 2 odst. 4
spravniho fadu. Zajem okresu Ize chapat jako vetejny zdjem na omezeném tizemi,
vefejny zajem v mistnim méfitku.

Soulad pfijatého feseni s vetejnym zajmem znamena hledani a nalézani jednot-
livych vetejnych zajmi vyjadienych v pravnich predpisech v konkrétnich a indivi-
dualnich ptipadech aplikace prava.’

1. vyd., Praha: Jednota pravnicka, 1905, s. 147.

5 CIZEK Karel. Obrys Fizeni spravniho, 1. vyd., Praha: J. Mercy-ho sklad, 1888, s. 171.

6 Viz ust. § 61 odst. 111 pism. a) zak. ¢. 218/2002 Sb., o sluzbé statnich zaméstnanct
ve spravnich tfadech a 0 odménovani téchto zameéstnancti a ostatnich zaméstnancti ve
spravnich ufadech (sluzebni zakon), dale jen ,,sluzebni zakon“.

7 Vizust. § 61 odst. 1 pism. b) sluzebniho zakona.

[oze]

Viz ust. § 31 ufedni instrukce.
9 Viz VEDRAL, Josef: Spravni 7ad — komentar, 1.vyd., Praha: Bova Polygon, ISBN
80-7273-134-3, s. 67 a nasl.
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Povinnost hajit vefejny zajem z vlastni iniciativy je vyrazem zasady oficiality,
ktera je ve spravnim fizeni modifikovana zasadou dispozi¢ni.'®

Zasada neziStnosti; zasada nepripustnosti korupce; povinnost
kooperace

Podle instrukce mél kazdy tifednik tkoly, které mu byly ulozeny, plnit ,, pilne,
horlivé a bez zistnosti “."

Obdobnou povinnost uklada statnim zaméstnancim sluzebni zakon, podle
n¢hoz jsou povinni plnit sluzebni tikoly na svém sluzebnim misté, osobné, fadné
avcas."”?

Trestnim zakonem z roku 1852 bylo vyslovné zakazano pftijimani aplatka
(,, brani darii ve vécech urednich ) 1 nabizeni uplatki (,, svddeni ke zneuziti moci
uredni*)."* Zéakaz pasivniho i aktivniho Uplatkaistvi je obsazen téZ v soucasnosti
uéinném trestnim zakoné a zakaz ptijimani tplatkt také ve sluzebnim zakong.'

Instrukce dale stanovila povinnost Ufednikti udrzovat , dobré srozumeni*
mezi sebou i mezi ufedniky jinych tfadi, s duchovenstvem, cisaisko kralovskym
vojskem a jinymi vefejnymi organy a korporacemi.

Spravni fad spravnim organtim uklada povinnost mezi sebou vzajemné (v za-
jmu dobré spravy) spolupracovat.”® Predpokladem spoluprace v zdjmu dobré
spravy je koordinace postupt spravnich organt (,, vzajemny soulad vsech postu-
pii“).'¢ Vetejna sprava ma jako reprezentant ur¢itého vefejného zajmu vystupovat
jednotné.

10 Viz ust. § 42 véta prvni spravniho fadu.

11 Viz ust. § 32 Gfedni instrukce.

12 Viz ust. § 61 odst. 1 pism. d) sluzebniho zakona.

13 Viz ust. § 104 a nasl. trestniho zakona ¢. 117/1852 t. z.; srov. ust. § 160 a nasl. zak. ¢.
140/1961 Sb., trestniho zakona v platném znéni o Gplatkaistvi; viz téz ust. § 61 odst. 1
pism. j) sluzebniho zékona.

14 Viz ust. § 160 a nasl. zak. ¢. 140/1961 Sb., trestniho zakona v platném znéni (dale jen
trestni zakon*) o iplatkarstvi, viz téz ust. § 61 odst. 1 pism. j) sluzebniho zakona.

15 Viz ust. § 8 odst. 2 spravniho tadu.

16 Viz ust. § 8 odst. 1 spravniho fadu.
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§luiebni zdvorilost; poucovaci povinnost; zasada rychlosti
rizeni

Vuci adresatim spravy byli ufednici podle uvedené instrukce povinni proje-
vovat ochotu, jednat piivétive, slusné a s respektem. M¢li osoby ochotné vyslyset
a jednat s nimi tak, aby se odtivodnénym zadostem vyhovélo rychle, a pokud byla
zadost neodiivodnéna nebo nepiipustna, mély o tom byt osoby jasné zpraveny
a pouceny. Neschopnost stran srozumitelné ¢i spravné formulovat své pozadavky
nebo neznalost pravnich prostedki, které je tieba v konkrétnim piipadé uzit, jim
neméla byt na ijmu a neméla byt divodem pro odmitnuti zadosti ¢i stiznosti.!’

Pozitivnépravni zakotveni zasady sluzebni zdvofilosti ve spravnim fadu z roku
2004 bylo namétem podnétnych diskusi o tom, kde ma sluzebni zdvotilost své
meze a zda poruseni zasady sluzebni zdvoftilosti miize znamenat tak zavazné po-
ruseni procesnich prav adresatti vetejné spravy (dotenych osob ¢i ucastniki), ze
zpusobi nezakonnost postupu ¢i rozhodnuti. Pritom zavazek ke sluzebni zdvo-
filosti, jak je zfejmé, byl v roviné de lege lata samoziejmosti jiz v absolutistic-
ké monarchii. Pfed u¢innosti nového spravniho fadu se tato zasada dala dovodit
z ust. &l. 2 odst. 3 Ustavy (,, Stdtni moc slouzi viem obcaniim... ) 1 kdyz uvedené
ustanoveni Ustavy tuto zédsadu vyslovné vztahuje pouze na statni moc, je tieba ji
uplatnit pti vykonu veskeré vefejné moci, nikoli jen moci statni. V uvedené zésa-
dé je rovnéz obsazen zékaz odepfeni spravedlnosti, tzn. povinnost organu verejné
moci v ptipadé potieby autoritativné zasahnout a véc rozhodnout. ,, Ustanoveni,
hovorici o tom, ze tuto moc (statni moc) Ize uplatiiovat jen v pripadech, v mezich
a zpusoby, které stanovi zdakon, nelze chapat jako volnou uvahu statnich organii,
zda tak ucini ¢i nikoliv, ale naopak jako povinnost tuto moc uplatiovat tam, kde
Jje to nezbytné. “"

K zasadé sluzebni zdvofilosti jen pro zajimavost a doplnéni uvadim téz cita-
ci ze staroegyptského dokumentu Prisseova papyru, nejstarSi knihy svéta, v niz
vezir Ptahotep formuloval pravidla organizace vetejného zivota ve starovékém
Egypté.?® |, Jsi-li muzem na vedoucim misté, poklidné vyslechni slova Zadatele

17 Viz ust. § 35 tfedni instrukce.

18 Viz ust. § 4 odst. 1 spravniho fadu; srov. ust. § 61 odst. 1 pism. s) sluzebniho zakona.

19 Viz rozhodnuti Ustavniho soudu CR, IV. US 488/01.

20 ZABA, Zbyn&k. Les maximes de Ptahhotep, 1. vyd., Prague : L’Académie Tché-
coslovaque des sciences, 1956, s. 229.
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a neodmitni ho drive, nez si ulevi tim, co si predsevzal ti povedét. Ten, komu se
ukrivdilo, ma vylevy svého srdce radeéji nez splneni toho, kviili cemu prisel. O tom
vSak, kdo zamita zZadosti, se rika: Procpak je odmita? I kdyz se nemiize splnit vse,
o0 co se zdadd, jaka uleva, kdyZ je clovek aspon vyslechnut! !

Oba ptedpisy, tfedni instrukce i spravni fad, upravuji poucovaci povinnost,
kazdy pritom v jiném rozsahu. Podle spravniho fadu se pouceni poskytne pouze
v ptiméteném rozsahu, a jen je-1i to potfebné.”> Poucovaci povinnost organt ve-
fejné moci v fizenich, kterd vedou, je soucésti ustavniho prava na pravni pomoc
zakotveného v ust. ¢l. 37 odst. 2 Listiny. Poucovaci povinnost organt vetejné
moci v fizenich, ktera vedou je obecné zamétena na pouceni o procesnich pravech
a povinnostech. Spravni fad sice vyslovné takové omezeni poucovaci povinnosti
neupravuje, nicméné vyplyva z povahy samotné zasady, Zze poucovaci povinnost
spravniho organu ve spravnim fizeni znamena povinnost poskytovat dotéenym
osobam pouceni zejména o pravech a povinnostech vyplyvajicich z pravnich
predpist upravujicich tizeni pted spravnimi organy.*

Pozitivnépravni zakotveni zasady rychlosti spojuje spravni fad se zasadami
procesni ekonomie a zadsadou povinné soucinnosti spravniho organu s dot¢enymi
osobami.** Sluzebni zakon pozaduje véasné plnéni tkolt. Také zasada rychlosti
fizeni je pozadovana jiz na ustavnépravni urovni. Rychlost fizeni je totiz jednim
z atributll prava na fair process.

Povinnost mléenlivosti

Instrukce také ukladala Gfednikiim povinnost ml¢enlivosti O jednanich a slu-
zebnich tkolech méli ufednici zachovavat ,, neprerusitelné miceni* vici vsem,
kterym nebyli povinni podat Gfedni zpravu.” Sankci za poruseni povinnosti ml-

21 In BALIK Stanislav. Maximy vezira Ptahotepa — starovéky eticky kodex iifednika. In
HRABCOVA Dana (ed.). Principy dobré spravy. Shornik pFispévkii prednesenych na
pracovni konferenci. Brno: Masarykova univerzita pro Kancelaf vefejného ochrance
prav, 2006. ISBN 80-210-4001-7, s. 21 a nasl.

22 Srov. ust. § 4 odst. 2 spravniho fadu.

23 Viz VEDRAL, Josef. Spravni rad — komentar. 1.vyd. Praha: Bova Polygon. ISBN
80-7273-134-3, s. 77 a nasl.

24 Viz ust. § 6 odst. 1 spravniho tadu.

25 Vizust. § 41 ufedni instrukce, srov. ust. § 51 cisafského patentu ¢.81/1853 1. z. o orga-
nizaci soudni.
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Cenlivosti byla nejcastéji dutka, ale podle okolnosti a zdvaznosti nasledkd disci-
plinarniho deliktu hrozilo i propusténi ze sluzby. Za uréitych okolnosti mohlo byt
poruseni povinnosti ml¢enlivosti trestnym ¢inem, resp. zlo¢inem zneuziti moci
utedni®®. Trestni zakon pfitom pro Gcely ustanoveni o zneuziti moci Gfedni Gied-
nika definoval jako osobu, ktera ,, moci prikazu verejného, primo nebo neprimo
daného, at jest pod prisahou cili nic, povinen jest obstaravati prdace vlady.

Stejné tak byli ale adresati vefejné spravy, ktefi jednali s Gfedniky, povinni
chovat se k nim uctivé. UraZka afednika?’ slovem nebo skutkem byla piestupkem,
ptip. i trestnym ¢inem.?

Povinnost ml¢enlivosti spravni fad uklada pouze ,, opravnénym wrednim oso-
bdam“¥. Opravnénymi ufednimi osobami jsou osoby, které jsou podle vnitinich
predpist spravniho organu nebo na zaklad¢ povéieni vedouciho spravniho organu
opravnéné provadét v fizeni ukony spravniho organu.*® Podle dikce spravniho fadu
se povinnost nevztahuje na v§echny ,, tiredni osoby “, tedy vSechny osoby bezpro-
stfedné se podilejici na vykonu vefejné spravy.>! Povinnost mléenlivosti se pfitom
vztahuje pouze na skutecnosti, které se opravnéné tfedni osoby dozvédély v sou-
vislosti s fizenim a které v zajmu zajisténi fadného vykonu vetejné spravy nebo
v z4jmu jinych osob vyzaduji, aby zlistaly utajeny, nestanovi-li zakon jinak.

Ziasada hospodarnosti Fizeni
Zasadu hospodarnosti lze vyabstrahovat z ustanoveni instrukce o ,, krdtkém
dstnim Fizeni . Urednikiim bylo uloZeno, aby v piipadech, kdy bylo podano ozna-

26 Blize viz ust. § 101 a nasl. trestniho zakona ¢. 117/1852 1. z.

27 Proti urazce byli chranéni nejen fednici, nybrz také vyslanci, obecni a statni zfizenci
a sluzebnici, civilni, vojenska a finan¢ni straz, lesni ufednici ustanoveni k hlidani lest,
osoby dohlizejici na lesy, osoby ustanovené k dohledu na statnich nebo soukromych
zeleznicich nebo k obstaravani jizdy na nich nebo zfizené k ochrané nebo k provozu
statniho telegrafu, pokud tyto osoby vykonavaji néjaky vrchnostensky rozkaz nebo
konaji sviij ufad nebo svou sluzbu. K tomu blize viz ust. § 68 trestniho zékona ¢.
117/1852 1. z..

28 Vizust. § 312 trestniho zakona ¢. 117/1852 t. z.; srov. ust. § 153 a nasl. zak. ¢. 140/1961
Sb., trestniho zakona v platném znéni o trestném ¢inu Gtoku na statni organ

29 Viz ust. § 15 odst. 3 spravniho fadu.

30 Vizust. § 15 odst. 2 spravniho fadu.

31 Vizust. § 14 odst. 1 spravniho fadu.
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meni nebo stiznost, obeslali osoby, jichz se tyka, nebo aby za tim G¢elem rovnou
vyuzili jejich pfitomnosti na Gfadu. Pii svych sluzebnich (,,urednich ™) cestach
meéli pamatovat na vSechny zalezitosti, nafizeni, opatfeni a vyhledani, které¢ by
pii takové cesté mohli ,, jednoduse s mensim ndakladem a bez mnoho psani* vy-
Fidit.*

Spravni tad zasadu hospodarnosti a procesni ekonomie pojima tak, ze sprav-
nim organim uklada povinnost postupovat tak, aby nikomu nevznikaly zbyte¢né
naklady a aby dotéené osoby co mozna nejméné zatézoval.® Povinnost co mozna
nejméné zatézovat se nevztahuje na vzajemné vztahy mezi spravnimi organy, coz
lze odvodit jak z formulace ustanoveni, tak i z povinnosti soucinnosti organi
vefejné moci.

Zasada vylouceni ufedniki, u nichZ je diivod k pochybnosti
0 nepodjatosti

Utedni instrukce dale stanovila, kdy tfednici nemohou ve véci jednat z di-
vodu pochybnosti o jejich nepodjatosti. ,, Kompetence urednich funkcionari ob-
mezena jest pribuzenstvim urednikit mezi sebou, pribuzenstvim k stranam v jisté
zalezitosti a néjakym ucastenstvim ve véci. “3*

Mezi piedstavenymi a jim podiizenymi ufedniky nesmél byt zadny piibuzen-
sky vztah, ani pfimy ani pobo¢ny. Byl-li ptibuzensky pomér shledan dodateéné,
doslo k ,,pfesazeni.*

Utednici byli povinni zdrZet se jednavani ve vécech, v nichz §lo o jejich vlast-
ni soukromé zalezitosti nebo o zalezitosti manzelky, jeho pokrevnych pfibuznych
nebo sesvagrenych pifibuznych az do druhého stupné, osvojitelti nebo péstount,
poruc¢encti nebo opatrovanci.

Pokud tfednik zjistil divod pro omezeni kompetence jednat v nekteré zale-
zitosti, byl povinen pozadat predstavené¢ho uradu, aby byl zprostén vykonavani
rozkazu nebo plnéni ukolu.*

32 Viz ust. § 78 Gfedni instrukce.

33 Viz ust. § 6 odst. 2 spravniho fadu.

34 CIZEK Karel. Obrys Fizeni spravniho. 1. vyd. Praha: J. Mercy-ho sklad, 1888. s. 170.

35 Blize viz WANDRUZSKA Adam a URBANITSCH Peter. Die Habsburgermonarchie
1848-1918. Band II. Verwaltung und Rechtswesen. 1. vyd. Wien: Osterreichische Aka-
demie der Wissenschaften, 1975. ISBN 3700100817, s. 233.
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Uvedena pravidla platila také pro ufedniky samospravnych organd. Kromé
toho obecni zfizeni z roku 1864 ukladalo ¢leniim piedstavenstva a vyboru povin-
nost zdrzet se hlasovani pii poradach vztahujicich se k ufednimu jednani nékte-
rého ¢lena a pii poradach tykajicich se soukromych prav ¢lena nebo manzelky,
ptibuznych nebo se$vagienych az do druhého pokoleni.*

Vylouéeni z projednavani a rozhodovani véci z diivodu pochybnosti o nepod-
jatosti, resp. z divodu existence takového zajmu na vysledku fizeni, pro néjz lze
pochybovat o nepodjatosti, spravni fad upravuje v ust. § 14. Divodem k takové
pochybnosti je pomér k véci, k i€astnikiim fizeni nebo jejich zastupctim a dale téz
ucast v fizeni v téze véci na jiném stupni.

Zasada smirného vyreSeni sporu

V zajmu zjednoduseni a urychleni fizeni bylo podle instrukce (a je i podle
spravniho fadu’?) preferovano smirné vyteseni sporu. Povinnost Gifednika pokusit
se o smir byla zakotvena jednak v Gfedni instrukci, jednak v nékterych resortnich
zakonech a byla také mnohokrat judikovana.

Utedni instrukce stanovila, Ze zaleZitost stran, ktera byla vyfesena jejich do-
hodou, méla byt zapisem do jednaciho protokolu potvrzena jako smir a na poza-
dani stran jim méla byt vydana kopie tohoto potvrzeni, respektive kopie smiru.
Utedni instrukce umoziovala takova vyfizeni véci pouze v zéleZitostech stran,
coz ostatné vyplyva jiz z povahy spravniho fizeni.’® Také K. Cizek pFipomina,
7e ,, pratelské shodnuti miize se tahnouti pouze k predmétim soukromopravnym,
nikdy vSak k predmétiim, jichz piiznakem jest prospéch verejny “.%

Zavér

Zaver, k némuz jsem dospéla, neni nijak prekvapivy v tom smyslu, Ze soucas-
na uprava je ve srovnani s upravou z druhé poloviny 19. stoleti preciznéjsi a ad-
resatim verejné spravy garantuje pravni jistotu ve vétsim rozsahu, naptiklad tim,
ze zakonodarce vyslovné zdlraznuje zasadu zakazu zneuziti spravniho uvazeni,
resp. zasadu vazanosti i¢elem, ochrany dobré viry a opravnénych zajma.

36 Viz ust. § 45 a nasl. zakona ¢. 7/1864 Ces. z. z., obecniho ziizeni.

37 Viz ust. § 5 spravniho fadu o smirném odstranéni rozport

38 Viz ust. § 83 tiedni instrukce.

39 CIZEK Karel. Obrys Fizeni spravniho. 1. vyd. Praha: J. Mercy-ho sklad, 1888. s. 195.
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Nekteré ze zasad, které byly nové vyjadieny ve spravnim fadu, byly jiz ob-
dobn¢ formulovany ve sluzebnim zakoné (napt. sluzebni zdvoftilost, resp. slus-
nost pfi ufednim jednani, povinnost ml¢enlivosti, netiplatnost apod.). Nejde vSak
o nadbyte¢nou, dvoji upravu tychz povinnosti. Jednak se piisobnost spravniho
fadu vztahuje i na postup organti izemnich samospravnych celkt, jednak poruse-
ni zasad stanovenych ve spravnim fadu neni pouhym porusenim sluzebni kazné,
nybrz ma i procesni disledky z hlediska ochrany prav adresati vetejné spravy.

Soucasnym trendem je koncipovani vetejné spravy jako vefejné sluzby, sluz-
by vetejnosti. Zasada sluzebni zdvofilosti (,,zasada orientace na adresaty vefejné
spravy*) je modifikaci znamé marketingové zasady orientace na zakaznika. Mo-
derni Gprava zdaraziuje striktnéj$i prosazovani a dodrzovani jejich prav a ohle-
duplnost viici jejich praviim a opravnénym zajmtim. Moderni vefejna sprava by
jiz neméla byt bezvyhradné pii plnéni vSech svych tikoll a ve vSech formach své
¢innosti chapana jako ¢innost natizovaci.

Ackoliv i v soucasné uprave lze nalézt diléi nedostatky, snaha zdkonodarce i
organt aplikujicich spravni pravo procesni o neustalé zkvalitiovani pravni upra-
vy 1 spravnépravni praxe je ziejma.

Tento clanek vznikl doplnénim prispevku pripraveného pro konferenci Monseho

olomoucké pravnické dny, konanou v ¢ervau 2007 na Pravnické fakulte Univer-
zity Palackého v Olomouci.
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